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[r/ie  following   rules   are   ndopfed   by   the   Supreme 
Cmirt,  to  take  effect  June  10th,  1^90,  ] 


COIVlPLETE 

RULES  OF  THE  SUPREME  COURT 

OF  UTAH  TERRITORY. 


EULE  1. 


The  clerk  of  this  court  shall  keep  his  office  at  the  place 
where  sessions  of  this  court  are  held.  Three  days  before 
the  first  day  of  each  term  he  shall  prepare  a  calendar  for 
each  member  of  the  court,  and  one  for  the  bar,  wherein  the 
causes  brought  into  this  court  shall  be  entered  in  the  fol- 
lowing order,  viz.:  1.  Causes  arising  under  laws  of  the 
United  States;  2.  Criminal  causes  arising  under  the  laws 
of  the  territory;  3.  All  other  causes  in  the  order  of  the 
filing  of  the  transcript.  In  the  title  of  all  cases  in  this 
court,  the  plaintiflf  in  the  court  below  shall  be  first  named, 
being  called  appellant  or  respondent  as  the  case  may  be. 

RULE  2. 

In  all  cases  where  an  appeal  shall  be  perfected,  a  tran- 
script of  the  record  shall  be  filed  in  this  court  within 
thirty  days  after  such  appeal  shall  have  been  perfected, 
unless  further  time  is  given  by  this  court,  or  a  justice 
thereof.  This  transcript  shall  be  certified  to  be  correct  by 
the  attorneys  of  the  respective  parties  or  by  the  clerk  of 
the  court  from  which  the  appeal  is  taken.  The  pleadings, 
proceedings  and  papers  shall  be  chronologically  arranged 
in  the  transcript  and  the  pages  of  said  transcript  shall  be 
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numbered,  and  the  transcript  shall  be  prefaced  with  an  al- 
phabetical index,  specifying  the  page  on  which  each  sepa- 
rate paper,  pleading,  proceeding  and  the  testimony  of  each 
witness  is  found.  Provided,  that  the  appellant  or  his  at- 
torney may  by  jyraecipc  indicate  to  the  clerk  what  of  the 
files  of  the  cause  shall  be  inserted  in  the  transcript,  and  in 
such  case  if  the  record  shall  be  insufficient,  it  shall  be  per- 
fected at  his  cost;  and  if  unnecessarily  voluminous  the 
cost  of  the  unnecessary  parts  shall  be  taxed  against  him. 

RULE  3. 

If  the  transcript  be  not  filed  within  the  time  prescribed 
or  allowed,  the  appeal  may  be  dismissed  on  motion,  during 
the  first  week  of  the  term  without  notice,  and  at  any  time 
afterward  upon  notice;  a  cause  so  dismissed  without  notice 
may  be  restored  during  the  same  teVm  on  notice  of  five 
days  to  the  adverse  party  and  for  good  cause  shown;  but 
unless  so  restored,  the  dismissal  shall  be  final. 

EXILE  4 

On  such  motion  there  shall  be  presented  to  the  court  the 
certificate  of  the  clerk  of  the  court  below,  under  the  seal 
of  such  court,  certifying  the  amount  or  character  of  the 
judgment,  the  date  of  its  rendition,  the  fact  and  date  of 
the  filing  of  the  notice  ol  appeal,  and  the  fact,  date  and 
mode  of  service  thereof;  the  fact  and  date  of  the  filing  of 
the  undertaking  on  ap])eal  and  that  the  same  is  in  due 
form,  and  also  that  appellant  has  received  a  certified  tran- 
script of  the  record  or  that  he  has  failed  to  request  one,  or 
has  failed  to  pay  the  legal  fees  therefor,  if  the  same  were 
demanded;  but  in  case  the  transcript  has  been  certified  to 
be  correct  by  the  attorneys  of  the  respective  parties,  the 
fact  and  date  thereof  may  be  shown  by  any  one  of  them 
by  affidavit. 

RULE  5. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript. either  party  ipay  suggest  the  same  in  writing  to 
this  court,  specifying  such  error  or  defect,  and  obtain  an 
order  that  th^  proper  clerk  certify  the  wbple  or  part  of  the 
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record,  as  may  be  required;  or  the  same  may  be  corrected 
by  stipulation  of  counsel  in  open  court  before  argument. 
If  the  attorney  of  the  adverse  party  be  not  present,  or  if 
the  fact  of  the  alleged  error  or  defect  be  controverted  by 
him,  the  suggestion  must  be  accompanied  by  an  affidavit, 
showing  the  existence  of  the  error  or  defect  alleged. 

RULE  6. 

The  appellant  shall,  within  fifteen  days  after  the  filing 
of  the  transcript,  prepare  and  file  with  the  clerk  eight 
copies  of  a  printed  abstract  of  the  record  in  each  case,  in 
which  shall  be  set  forth  the  title  of  the  cause,  with  the 
date  of  the  filing  of  all  papers  in  the  court  below,  and  a 
brief  statement  of  th«  contents  of  each  pleading,  and 
shall  set  forth  fully  the  subatauce  of  the  pleadings  and  of  the 
evidence,  if  any,  and  the  points  relied  upon  for  the  rever- 
sal of  the  judgment  or  decree,  and  appellant  shall  refer  to 
the  page  numbers  in  the  transcri])t  on  the  margin  of  the 
abstract  in  such  manner  that  orders,  pleadings  and  evi- 
dence referred  to  in  tho  aSitra^i,  may  be  easily  found  in 
the  record. 

RULE  7. 

The  respondent'*  counsel  may,  if  he  be  not  satisfied 
with. the  abstract  or  abridgment  of  the  record  by  the  ap- 
I)ellant's  counsel,  within  fifUu  ^i  days  after  the  same  is 
filed,  file  with  the  clerk  eight  copies  of  such  further  ab- 
stract as  he  may  deem  necessary  to  a  full  understanding 
of  the  merits  of  the  cause. 

RULE  8. 

In  case  the  appellant  shall  neglect  to  file  an  abstract  in 
compliance  with  the  rules  of  this  court,  the  opposite 
party  may  file  the  abstract  and  prepare  the  cause  for  a 
hearing  ex  parte  and  have  the  costs  taxed  therefor,  or 
the  court  may  dismiss  the  appeal;  and  if  the  abstract 
filed  shall  not  present  the  parts  of  the  record  to  which 
reference  is  made  in  the  assignment  of  errors,  the  appeal 
may  be  dismissed. 
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RULE  9. 

For  good  cause  shown  the  court  or  any  justice  thereof 
may  extend  the  time  for  the  filing  of  transcripts  and 
abstracts. 

RULE  10. 

The  attorney  for  the  appellant  shall  serve  on  the  at- 
torney for  the  respondent,  a  copy  of  his  points  and  au- 
thorities in  the  form  of  a  printed  brief,  at  least  ten  days 
before  the  hearing  and  within  five  days  therefrom;  the 
counsel  for  the  respondent  shall  serve  upon  appellant's 
counsel  a  like  copy  of  his  points  and  authorities,  and  be- 
fore the  hearing,  the  attorneys  for  each  of  the  respective 
parties  shall  file  with  the  clerk  of  this  court  eight  copies 
of  his  brief;  and  the  appellant  in  his  brief  shall  plainly 
and  distinctly  set  forth  the  particular  errors  upon  which 
he  •  relies  for  a  reversal  of  the  judgment  of  the  court 
below. 

RULE  11. 

All  abstracts  of  the  record  and  briefs  hereafter  filed 
in  this  court  shall  be  printed  on  unruled  white  paper  of 
the  size  and  style  now  used  in  the  Supreme  Court  of  the 
United  States,  and  in  small  pica  type  with  one  inch  for 
margin,  but  by  leave  of  court  or  one  of  the  justices 
thereof  a  brief  (and  in  criminal  cases  an  abstract)  of 
another  character  may  be  filed. 

RULE  12. 

All  technical  objections  aflfecting  the  right  of  the  ap- 
pellant to  be  heard  on  the  merits  of  a  cause,  must  be 
taken  at  the  first  term  or  adjourned  term  after  the  ab- 
stract is  filed,  and  must  be  specified  in  writing  filed  at 
least  one  day  before  the  cause  is  called  for  argument, 
or  will  not  be  regarded.  Such  objections  must  be  pre- 
sented to  the  court  before  any  argument  upon  the  merits. 

RULE  13. 

Cases  appealed  into  this  court  will  not  be  heard  at  any 
particular  term  unless  the  abstract  of  the  record  shall  be 
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filed  before  the  commencement  of  such  term,  or  unless 
the  appellant  shall  in  writing  present  a  satisfactory  ex- 
cuse for  not  having  filed  the  abstract  before  the  com- 
mencement of  the  term ;  but  this  rule  shall  not  apply  to 
cases  docketed  for  the  purpose  of  dismissal  under  the 
rules  of  this  court. 

RULE  14 

All  motions  shall  be  in  writing,  subscribed  by  counsel 
and  filed  with  the  clerk,  and  in  cases  where  a  notice  of 
motion  is  required,  the  time  prescribed  therefor,  may  be 
shortened  by  any  justice  of  the  oourt  as  well  as  by  the 
court. 

RULE  15. 

All  stipulations  and  agreements  of  parties  or  their  at- 
torneys in  respect  to  a  cause  shall  be  reduced  to  writing, 
signed  by  them,  and  filed  with  the  clerk  or  stated  in  open 
court  and  entered  by  the  clerk;  otherwise  the  same  will 
be  disregarded.  Counsel  obtaining  any  order  or  judg- 
ment may  be  required  by  the  clerk  to  furnish  to  him 
the  form  of  the  same. 

RULE  16. 

Any  cause  may  be  submitted  on  brief  by  stipulation,  and 
either  party  may  submit  a  cause  on  his  behalf  on  brief 
filed  and  without  oral  argument. 

RULE  17. 

Counsel  for  each  party  shall  be  allowed  one  hour,  to  be 
divided  among  atesociates  as  they  may  desire,  but  the  court 
in  special  cases  will  allow  further  time.  Each  defendant 
who  appeared  separately  in  the  court  below,  and  an  inter- 
venor,  may  be  heard  through  his  own  counsel. 

RULE  18. 

All  opinions  of  the  court  after  having  been  finally  cor- 
rected, shall  be  filed  and  recorded  by  the  clerk,  and  his 
fees  therefor  shall  be  taxe(^  as  a  part  of  the  costs. 
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RULE  19. 

No  papers  shall  be  taken  from  the  files  of  this  court,  ex- 
cept by  leave  of  court,  or  one  of  the  justices  thereof;  but 
appellants  may  withdraw  the  transcript  of  the  record  for 
the  purpose  of  making  an  abstract,  upon  giving  a  receipt 
therefor  to  the  clerk,  and  upon  such  withdrawal  may  re- 
tain the  same  for  eight  days,  but  no  more,  unless  upon  the 
written  order  of  one  of  the  justices  of  the  supreme  court. 
If  the  respondent  shall  desire  to  make  an  abstract  of  the 
record,  he  may  withdraw  the  transcript  upon  giving  the  like 
receipt  and  retain  the  same  for  a  like  time.  But  neither 
party  shall  withdraw  the  transcript  more  than  once.  All 
records  and  papers  of  said  court  shall  be  open  to  in- 
spection by  the  public,  and  any  person  may  procure  or 
make  copies  thereof. 

RULE  20. 

Application  for  rehearing  of  any  cause  shall  be  by  peti- 
tion to  the  court,  signed  by  counsel,  briefly  stating  the 
points  wherein  it  is  alleged  the  court  has  erred;  such  peti- 
tion to  be  filed  within  twenty  days  next  after  the  filing  of 
the  opinion  in  the  case.  Counsel  shall  accompany  such 
petition  with  a  brief  of  the  authorities  relied  upon  in  sup- 
port thereof  and  the  certificate  required  by  law.  The 
filing  of  a  petition  for  a  rehearing  shall  suspend  proceed- 
ings under  the  decision  until  the  petition  for  a  rehearing 
is  disposed  of.  Upon  the  determination  of  a  petition  for 
a  rehearing,  or  where  on  notice  to  the  party  against  whom 
the  judgment  is  entered  in  any  case,  the  party  does  not 
signify  an  intention  to  move  for  rehearing,  the  clerk  shall 
issue  remitlUur  to  the  court  below,  or  if  an  original  pro- 
ceeding, a  copy  of  the  final  judgment,  upon  payment  of 
the  balance  of  costs,  if  any,  due  to  the  clerk  in  the  cause. 

RULE  21. 

The  clerks  of  district  courts  shall  'be  entitled  to  receive 
the  fees  allowed  by  law  for  all  transcripts  of  records,  and 
also  any  balance  of  costs  due  in  the  cause,  before  deliver- 
ing the  same,  except  in  criminal  cases  where  the  defend- 
ants are  unable  to  pay  for  transcripts  of  the  record,  and 
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the  trial  judge  shall  have  ordered  the  same  to  be  furnished 
without  cost,  and  except  in  criminal  cases  where  plaintiff 
is  appellant. 

EULE  22. 

Whenever  an  action  shall  be  brought  into  this  court, 
the  party  so  bringing  the  cause  shall  pay  to  the  clerk 
the  usual  and  reasonable  deposit  required  by  him  to  pay 
the  costs  as  they  accrue.  Prodded,  that  if  upon  the  final 
determination  of  any  cause,  there  shall  remain  in  the  hands 
of  the  clerk  any  balance  of  deposit  in  excess  of  costs,  it 
may  bo  returned  to  the  party  entitled  thereto. 

EULE  23. 

There  shall  be  appointed  at  the  beginning  of  each  term 
of  this  court  a  standing  committee  of  three  members  of 
the  bar  of  this  court,  whose  duty  it  shall  be  to  examine 
and  report  in  writinij  upon  the  qualifications  of  every 
applicant  for  admission  to  the  bar  of  this  coui-t,  who 
is  retpiired  to  be  examined. 

EULE  24. 

(As  adopted  July  23,  1881). 

Any  party  entitled,  by  reason  of  a  personal  interest,  to  ask 
for  or  to  oppose  any  order,  judgment,  or  decree  in  the  pro- 
bate court,  may  appeal  from  the  order,  judgment,  or  decree 
made  by  the  court,  adverse  to  him  or  his  interest,  to  the 
district  court  of  a  judicial  district  embracing  the  county 
where  such  probate  court  is  held,  in  all  cases  involving 
the  probating  or  revoking  the  probate  of  a  will,  the  ad- 
ministration of  a  decedent  estate,  and  in  all  cases  of 
guardianship.  All  appeals  from  provisional  or  interlocu- 
tory orders  shall  be  taken  within  thirty  days  from  the 
entry  of  the  same;  and  all  appeals  from  the  final  decree 
or  judgment  declaring  the  validity  or  invalidity  of  a  will, 
or  the  final  order  on  the  administration  of  an  estate  by 
an  executor,  administrator,  or  guardian,  shall  be  taken 
within  one  year  after  the  entry  thereof;  and  on  appeal 
from  such  final  order,  the  appellate  court  shall  have  jur- 
isdictiou  to  review  the  eatire  proceeding  from  the  begin- 
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ning,  and  to  aflBrm,  modify,  or  reverse  any  and  all  orders 
or  decrees  therein  which  shall  affect  the  substantial  rights 
of  the  parties,  and  shall  thereupon  make  such  order  or  de- 
cree as  to  the  court  shall  seem  just,  and  may  remand  the 
case  to  the  probate  court  in  case  of  reversal  or  modifica- 
tion of  its  orders  or  decrees,  or  retain  and  exercise  juris- 
diction to  complete  the  proceeding. 

RULE  25. 

Such  appeal  may  be  taken  within  sixty  days  after  the 
order,  decree,  or  judgment  is  made  and  entered,  and  shall 
be  by  filing  with  the  clerk  of  such  probate  court  a  notice 
stating  the  appeal  from  the  order,  decree,  or  judgment,  or 
some  specific  part  or  parts  thereof,  and  by  executing  an 
undertaking  or  giving  surety  in  the  same  manner  and  to 
the  same  extent,  as  in  case  of  appeal  to  the  supreme 
court  from  a  district  court;  provided  that  in  cases  of  ap- 
peal by  an  executor  or  administrator  who  has  given  official 
bonds,  no  additional  undertaking  need  be  given. 

RULE  26. 

The  trial  of  such  appeal  from  the  probate  court  shall  be 
de  novo  in  the  district  court,  but  when  the  appellant  in  his 
notice  specified  only  some  specific  part  or  parts  of  an  order, 
decree,  or  judgment  appealed  from,  the  trial  in  the  district 
court  shall  be  confined  to  the  part  or  parts  specified,  and 
the  balance  of  such  order,  decree,  or  judgment,  shall 
stand  unaffected  by  such  appeal.  Appeals  shall  be  allowed 
from  the  orders,  decrees  and  judgments  of  the  district,  in 
such  appeal  cases,  to  the  supreme  court,  in  the  same  manner 
and  upon  the  same  terms  as  provided  by  law  in  other 
cases. 
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5        S 

THE  BULLION,  BECK  AND  CHAMPION  MINING  J?!^ 

COMPANY,  Appellant,  v,  THE  EUREKA  HILL 
MINING  COMPANY,  JOHN  Q.  PACKARD  and 
JOHN  McCHRYSTAL,  Respondenth. 

Pleading — Action  to  Quiet  Title  to  Lode — Description  op  the 
Lode. — In  an  action  to  quiet  tilAe  to  a  vein  or  lode  it  is  sufficient 
to  describe  such  lode  by  its  name,  if  the  lot  or  mining  claim  in 
which  it  has  its  apex  is  specifically  described. 

Pleading— IJquitable  CJross-CJomflaint  in  Action  op  Trespass  on 
A  Mining  Claim — When  no  Adequate  Remedy  at  L»aw. — In  an 
action  instituted  for  the  recovery  of  damages  for  alleged  trespass 
by  defendants  upon  the  Bullion  lode;  held^  that  a  cross-com- 
plaint filed  by  one  of  the  defendants  asking  to  have  its  title  to  the 
Eureka  lode  quieted,  and  alleging  that  the  plaintiff  had  set  up 
an  adverse  claim  to  700  feet  thereof,  and  was  asserting  the  same 
by  the  original  action,  sufficiently  shows  that  the  relief  asked 
therein  affects  the  property  to  which  the  action  relates;  that  the 
cause  of  action  set  up  in  such  cross-complaint  is  equitable  and 
that  neither  a  defense  to  the  original  action-  nor  an  independent 
action  at  law  would  afford  such  defendant  complete  and  adequate 
relief. 

Evidence — Sufficiency  of.— The  evidence  reviewed;  held^  to  be  con- 
fficting  and  sufficient  to  justify  the  decision. 

Variance — Immaterial,  when.-  A  variance  between  the  allegations 
and  the  evidence,  which  ought  not  to  have  misled  the  appellant 
to  its  prejudice,  ie  no  ground  for  reversal, 
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Mining  Claims— Apex  wider  than  Claim—First  Locater  takes 
ENTIRE  Vein.— The  first  locator,  havinj?  the  -apex  of  a  vein  en- 
tirely within  the  surface  lines  of  his  claim  for  a  portion  of  its 
length,  and  for  the  remaining  portion  partly  within  and  partly 
without  and  within  the  surface  lines  of  another  claim,  but  never 
entirely  departing  from  such  first  location,  owns  the  entire  lode 
within  the^end  lines  of  his  claim. 

Evidence  -Exemplification  of  Patfjjt — Admissible  in  Evidence 
EQUALLY  with  ORIGINAL.- -An  exemplification  of  a  United  States 
patent  for  a  mining  claim,  authenticated  by  the  certificate  of  the 
Commissioner,  of  the  General  Land  Office  and  under  the  seal 
thereof,  is  admissible  in  evidence  equally  with  the  original,  and 
without  proof  that  the  original  is  not  in  the  possession  or  under 
the  control  of  the  party  producing  the  copy:  Section  1178  of  the 
Code  of  Civil  Procedure  (Laws  of  Utah,  1884)  held  not  to  apply 
to  such  an  exemplification. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr,  Arthur  Brown  and  Messrs.  Sutherland  &  McBride 
{Mr,  P.  H,  Emerson,  Mr,  E.  B,  Critchlow,  Messrs,  Suther- 
land &  Son,  and  Mr,  W.  N,  Dusenberrij,  were  with  them 
on  the  brief),  for  the  appellant. 

I,  The  cross-complaint  does  not  state  a  case  xcithin 
the  statute  relating  to  such  complaints :  Laws  1884,  p.  207, 
sec.  305. 

The  plaintiff's  action  is  trespass  for  damages,  and  for 
an  injunction  to  prevent  a  continuance  of  the  wrong.  The 
complaint  charges  that  the  defendants  tortiously  entered 
upon  and  extracted  ore  from  the  Bullion  Mining  ClaiiUy 
the  property  of  the  plaintiff,  which  is  described  by  metes 
and  bounds. 

The  defendant  company,  on  the  cross-complaint,  alleges 
ownership  and  possession  of  the  Eureka  Mining  Claim, 
which  is  also  in  that  pleading  described  by  metes  and 
bounds.  It  alleges  that  the  plaintiff  has  set  up  an  ad- 
verse claim  to  the  north  700  feet  of  the  lode,  which  is  a 
part  of  it.  The  prayer  is  that  the  adverse  claim  be  de- 
clared void  and  its  title  quieted. 

Our  contention  is  that  these  causes  of  action  have  no  re^ 
lation  to  each  other. 
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1.  The  relief  sought  by  the  cross-complaint  does  not  re- 
late to  or  depend  on  the  ''transact ipri"  upon  which  the 
plaintiff's  action  was  brought. 

That  transaction  was  the  alleged  act  of  defendant  in 
taking  ore  from  the  Bullion  lode;  the  word  transaction  is 
used  in  the  statute  in  its  ordinary  and  popular  sense: 
Brewin  v.  Short,  5  EL  and  BL,  235;  Xenia  Bank  v.  Lee, 
7  Abb.  Pr.,  d72y Richie  v.  Hayward,  71  Mo.,  560. 

It  is  impossible  to  even  conjecture  any  relation  between 
the  plaintiff's  cause  and  the  defendant's  cross-cause  of 
action  on  the  point  of  the  transaction  other  than  that  of 
retaliation;  that  the  defendant  committed  waste  on  the 
plaintiff's  lode,  because  the  plaintiff  set  up  an  adverse 
claim  to  the  defendant's  lode.  That  relation  will  not  sus- 
tain the  cross-complaint:  Barhyte  v.  Hughes,  33  Barb., 
320;  McDougall  v.  Maguire,  35  CaL,  274  - 

2.  The  cross-complaint  does  not  purport  to  affect  the 
''property''  to  which  the  plaintiff's  action  relates. 

That  action  relates  to  the  property  on  which  the  alleged 
trespass  was  conrmitted,  and  to  the  premises  in  respect  to 
which  the  plaintiff  asked  and  obtained  protection  by  injunc- 
tion. 

The  relief  pleaded  for  by  the  defendant  in  its  cross-com- 
plaint would,  if  granted,  only  quiet  the  defendant's  title  to 
and  possession  of  a  distinct  non-conflicting  adjoining  par- 
cel. The  facts  stated  in  the  two  complaints  are  not  in- 
consistent or  contradictory.  Each  party  might  obtain  the 
full  relief  asked  for,  and  execute  its  decree;  and  the  exe- 
cution of  neither  would  detract  at  all  from  the  benefit  of 
the  other's  recovery.  The  plaintiff's  complaint  charges  a 
wrong  done  by  defendants  to  one  parcel,  and  the  defend- 
ant company  complains  of  a  wrong  done  by  plaintiff  to 
another. 

A  cross-complaint  being  permitted  only  where  the  affirm- 
ative relief  has  the  connection  justdiseiissed  with  the  prin- 
cipal case,  it  is  required  to  be  defensive  to  the  plaintiff's 
action,  though  it  may  ask  further  aid  of  the  court:  Dietrich 
V.  Koch,  35  Wis.,  618;  Leavenworth  v.  Packer,  52  Barb., 
132;  Pattisonv,  Richards,  22  Id.,  143;  Vassarv.  Living- 
ston, 13  N.  Y.,  248;  National  F.  Ins,  Co.  v.  McKay,  21 
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lA,  19;  Stanleu  v.  X  W.  Life  Ins,  Co,,  95  InA,  2^2; 
Mattoon  v.  Baker,  24  How.  Pr.,  329;  Cross  v.  De  Voile, 
1  Wall.,  14;  Daniel  v.  Morrisons  Ex,,  6  Dana,  186;  Field 
V.  Schieffiin,  7  John.  Cli.,  250;  Royse  v.  Reynolds,  10. 
Bush,  286. 

This  required  relation  is  wanting;  the  cross-complaint 
alleges  no  defensive  matter,  nor  does  it  seek  affirmative  re- 
lief relative  to  the  Bullion  claim  or  its  vein. 

The  cross-complaint  does  not  state  a  good,  equitable 
cause  of  action. 

The  plaintiff,  being  in  possession  of  the  Bullion  claim, 
brings  trespass  for  the  defendant's  intrusion  upon  the 
lode  therein,  and  obtains  a  provisional  injunction  to  pre- 
vent a  continuance  of  the  wrong.  The  defendant,  being  in 
possession  of  the  Eureka  claim,  where  the  defendiint 
alleges  it  has  a  prior  location  on  a  part  of  the  apex, 
claims  to  have  possession  of  the  entire  lode,  extending  west- 
ward, so  as  to  include  all  the  ore-bearing  ground  in  the 
Bullion;  it  charges  the  plaintiff  with  setting  up  an  adverse 
claim  to  the  Bullion  part  of  the  lode  whi^h  it  occupies;  it 
denounces  the  plaintiff's  working  of  the  ore  bodies  there 
found  as  waste.  On  this  statement,  as  the  court  construed 
it,  the  defendant  asks  to  have  its  title  to  the  Bullion  part 
of  the  Eureka  lode  quieted,  and  the  waste  compensated  and 
stoppeA.  The  plaintiff  seeks  damages  for  defendant's  waste 
committed,  and  repose  and  security  as  to  the  remainder  of 
the  ground  by  injunction  made  perpetual.  The  defendant 
seeks  repose  and  security  by  a  quieted  title,  and  damages 
for  waste  committed,  by  an  accounting. 

Had  the  plaintiff's  action  of  trespass  been  tried,  the  de- 
fendant would  have  justified  according  to  its  answer.  If 
the  findings  in  this  case  are  true,  the  works  of  defendant, 
stated  in  the  fifth  finding,  would  have  been  proved.  To 
establish  a  justification,  the  defendant  would  have  urged 
its  title  to  the  whole  breadth  of  the  lode,  extending  into  the 
plaintiff's  claim  to  the  blue  line.  Instructions  to  the  jury, 
in  accordance  with  the  conclusions  of  law  in  this  case, 
would  have  made  the  justification  successful.  But  if  the 
whole  ore  ground  claimed  by  defendant  under  the  surface 
of  the  Bullion  was  not  subject  to  the  principles  applied  to 
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the  particular  ground  where  the  alleged  trespass  was  com- 
mitted, if  any  part  of  that  ore  ground  was  so  situated  as  to 
belong  to  the  plaintiff,  as  part  of  the  Bullion,  the  plaintiff 
would  be  entitled  to  have  it  protected  under  the  complaint.^ 
A  judgment  on  a  trial  of  that  case,  whether  for  the  plain- 
tiff or  defendant,  would  affect  the  whole  subject  of  the 
cross-complaint  as  it  was  construed  in  the  court  below. 
Such  a  judgment,  unreversed,  would  be  res  judicata  to  the 
.same  extent,  and  equally  as  effectual  for  relief,  as  would  be 
a  decree  in  the  cross-suit;  therefore  our  claim  is: 

1.  The  cross-suit  was  unnecessary. 

A  legal  action  affords  an  adequate  remedy  for  the  deter- 
mination of  legal  rights.  Courts  of  common  law  have  and 
exercise  a  jurisdiction  for  the  restitution  of  specific  prop- 
erty claimed  under  legal  title,  and  for  the  ascertainment 
of  damages  for  the  infraction  of  legal  rights.  In  such 
cases,  the  legal  remedy  is  adequate:  1  Story's  Eq.,  section 
616. 

Equity  does  not  interfere  in  those  cases,  except  under 
well  defined  conditions,  which  show  such  cases  to  be  ex- 
ceptional on  account  of  circumstances  which  prevent  a  re- 
sort to  the  usual  common  law  actions.  Replevin  and  eject- 
ment are  perfect  means  for  the  recovery  of  specific  property 
by  the  legal  owner;  so  are  trespass  and  case  for  damages, 
whenever  any  legal  right  has  been  tortiously  invaded. 
These  legal  remedies  are  adequate  to  both  parties.  A  judg- 
ment in  favor  of  a  defendant  fully  protects  him,  according 
to  the  nature  of  his  defense.  If  he  did  not  do  the  act 
charged,  a  simple  acquittal  gives  him  all  the  assurance  he 
needs  that  he  will  not  again  be  vexed  with  the  false 
clamor.  If  he  justifies  under  title,  a  judgment  in  his 
favor  conclusively  establishes  it  so  far  as  the  plaintiff  is 
concerned. 

The  adequacy  of  the  legal  remedy  cannot  be  questioned 
merely  because  the  judgment  protects  the  parties  only  by 
way  of  estoppel:  Comstock  v.  Hanneben^y,  66  111.,  212; 
Doyle  V.  Franklin,  40  Cal.,  106,  116;  Wil807i  v.  Madison, 
55  Id.,  5;  Marshal  v.  Shaftter,  32  Id.,  176;  Pennoyer 
V.  Allen,  51  Wis.,  360;  Gray  v.  Tyler,  40  Id.,  579;  Moyle 
V.  Porter,  51  CaL,  639. 
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If  it  were  otherwise,  a  defendant  in  all  cases,  whether 
sued  at  law  or  in  equity,  might  sustain  a  cross-complaint 
in  order  to  have  an  affirmative  judgment. 

The  defendant  could  obtain  all  the  relief  to  which  it  was 
entitled  to  the  extent  of  its  pretensions,  by  answer  to  the 
plaintiffs  complaint.  By  a  successful  defense,  on  an  issue 
of  title,  the  defendant  would  have  an  adequate  remedy. 

A  judgment  upon  the  merits  of  a  cause  in  litigation,  ren- 
dered by  a  court  of  competent  jurisdiction,  is  a  bar  to  all 
further  prosecution  of  the  same  claim  or  demand:  Crom- 
well V.  Sac,  94  U.  S.,  351;  Demoreni  v.  Darg,  32  N.  ¥., 
281;  Bigelow  on  Estoppel,  37. 

The  bar  will  be  available  in  any  new  case  between  the 
same  parties  or  their  privies,  involving  the  same  title, 
and  depending  on  the  same  questions:  Aurora  City  v. 
West,  7  Wall.,  96;  Doty  v.  Brown,  4  N.  Y.,  71;  Miller  v. 
Maurice,  6  Hill,  114. 

A  judgment  in  an  action  of  trespass  may  decide  con- 
clusively a  question  of  title:  Page  v.  Kennan,  38  Wis., 
320;  Atirora  City  v.  West,  supra;  Ouiram  v.  Morewood, 
3  East,  346;  Burt  v.  Sternhurgh,  4  Cowen,  559;  Comstock 
V.  Hetinehery,  66  111.,  212. 

In  Arnold  v.  Artwld,  17  Pick,  9,  the  court  says:  "In 
every  action  the  verdict  is  conclusive  as  to  the  subject 
matter  of  the  suit,  and  any  matter  particularly  put  in 
issue,  and  found  by  the  jury;  and  it  will  not  be  com- 
petent for  a  party  in  any  other  action  to  deny  or  plead 
anything  to  the  contrary  of  what  has  been  so  found  and 
adjudicated.  Thus,  if  the  demandant,  in  a  writ  of  entry, 
Mas  a  judgment  against  him  by  the  tenant,  in  a  writ  of  tres- 
pass quare  clausum  f regit,  upon  an  issue  of  soil  and  free- 
hold, he  cannot  be  permitted  to  say  that  at  the  time  when 
the  action  of  trespass  was  commenced  the  soil  and  freehold 
was  not  in  the  tenant." 

It  is  an  undeniable  proposition,  that,  whatever  the  form 
of  action,  if  the  plaintiff  or  actor,  must  prove  title  to  land, 
in  order  to  recover,  title  is  so  in  issue  that  if  the  plaintiff 
recovers,  his  title  is  conclusively  established  as  against 
the  defendant:  and  if  he  fails  to  recover,  and  judgment 
is  rendered  in  favor  of  the  defendant,  on  the  merits,  it  is 
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conclusively  established  that  title  is  not  in  the  plaintiff. 
The  latter  judginent  is  equivalent  to  an  affirmative  judg- 
ment, that  the  title,  at  the  commencement  of  the  suit,  was 
in  the  defendant,  for  the  plaintiff  is  forever  precluded  from 
asserting  the  contrary. 

Hence,  we  are  entitled  to  say,  that  a  judgment  in  the 
plaintiff's  action,  would  be  conclusive  ou  the  question  of 
title;  that,  as  between  the  parties,  it  would  t)e  determined 
as  fully  and  beneficially  as  in  ejectment,  or  the  statutory 
action  to  quiet  title.  An  opportunity  w€ts  thus  afforded 
for  such  an  adjudication  as  in  the  sense  of  the  law  is  "an 
adequate  remedy.  t 

The  defendant's  claim  extends  to  all  the  ore  ground 
under  the  Bullion  surface,  of  which  the  place  of  the 
alleged  trespass  is  a  part.  The  greater  including  the 
less,  the  parties  respectively  assert  title  to  the  whole. 
Under  such  an  issue,  the  title,  as  broadly  as  it  is  in  issue, 
will  be  res  adjudicata  in  the  judgment. 

There  are  two  cases  directly  in  point  which  affirm  this 
effect  of  the  judgment.  These  cases  are  authoritative, 
because  they  have  been  cited  and  approved  by  the  Su- 
preme Court  of  the  United  States  to  support  an  analogous 
proposition  in  respect  to  a  different  cause  of  action.  These 
are:  Oufram  v.  Morewood,  3  East,  346,  and  Burt  v.  Stem- 
htu'fjh,  4  Cow.,  559. 

See  also  Aui'ora  City  v.  Wesi,  7  Wall.,  96;  Gardner 
V.  Buckbee,  3  Cow.,  120;  Bissill  v.  Kellogg,  60  Barb,  617, 
Bigelow  Est.,  110,  note. 

In  Dunkel  v.  Wiley,  11  N.  ¥.,  420,  the  plaintiff  claimed 
title  to  a  close,  but  the  defendant  did  not  take  issue  on  that 
entire  close;  he  specially  pleaded  that  the  part  of  said  close 
mentioned  in  the  declaration,  and  on  which  the  trespasses 
are  supposed  to  have  been  committed,  were  the  close,  soil 
and  freehold  of  the  defendant,  and  the  verdict  was  limited 
in  the  same  way;  it  was  limited  in  express  terms  to  the 
place  where  the  trespass  was  coijimitted.  That  place  was 
in  that  case  the  unit  of  property,  the  title  to  which  was  in 
issue  and  determined. 

In  the  case  at  bar,  the  plaintiff 's  title  to  the  whole  vein 
described  is  the  same;  it  is  the  Bullion  vein.     The  def end- 
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ant  could  controvert  it  as  fully  as  it  was  alleged,  and  on 
that  issue  the  title  would  be  quieted.  Oil  that  trial  the 
title  to  the  whole  vein  in  the  Bullion  ground  might  have 
been  finally  determined. 

The  validity  of  a  whole  series  of  bonds  was  held  in  Au- 
rora CUij  V.  Wci^t,  to  be  determined  in  an  action  upon 
one;  for  though  different  bonds  were  described  in  the  two 
declarations,  yet  the  cases  were  precisely  alike  as  to  the 
right  of  the  plaintiff;  therefore,  the  first  judgment  was  on 
the  same  subject  matter.     The  court  says: 

**It  cannot  be  successfully  denied  that  the  cause  of  ac- 
tion in  the  farmer  suits  was  the  same  as  that  in  the  pend- 
ing action,  within  the  meaning  of  that  requirement,  as  de- 
fined by  decided  cases  of  the  highest  authority."  That 
learned  court  illustrates  that  proposition  by  citing,  among 
others,  as  already  pointed  out,  trespass  cases. 

There  are  two  Wisconsin  cases  which  are  instructive 
upon  this  point.  In  Gray  v.  Tyler,  40  Wis.,  579,  a  bill 
was  filed  to  quiet  title,  and  it  failed  because  it  was  held 
that  the  pLaintiflf  had  an  adequate  remedy  at  law.  A  ten- 
ant of  a  person,,  from  whom  both  parties  claimed,  was  in 
possession  of  a  store  on  the  premises,  holding  adversely  to 
both  parties,  and  against  him  an  ejectment  could  be 
brought.  It  did  not  appear  by  the  record  whether  the  store 
covered  the  whole  lot  or  not,  but  it  was  held  that  a  suit 
against  him  would  afford  an  opportunity  to  try  the  title  to 
the  lot;  and  that  was  deemed  an  adequate  and  exclusive 
remedy.  The  other  case  is  P(i(je  v.  Kennan,  38  Wis., 
320,  which  was  a  like  case,  and  met  the  same  fate.  One 
of  the  objections  to  entertaining  the  case  as  an  equitable 
one  was,  that  it  was  charged  in  the  complaint,  as  it  is  in 
the  cross-complaint  here,  that  the  defendant  had  trespassed 
on  the  land,  and  thereby  an  opportunity  was  afforded  to 
bring  a  legal  action,  "to  determine  the  question  of  title:*' 
Barron  v.  RohhhiSy  22  Mich.,  35. 

There  is  another  grouni^  on  which,  beyond  all  question, 

it  is  proper  to   hold  that   the   plaintiff 's  action  embraced 

the  title  to  the  entire   premises,  which  are  claimed  by  the 

defendant  and  held  by  the  court  below  to  be  in  contro- 

,  versy  in  this  cross  action.     The  plaintiff,  in  that  action. 
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claimed  title  to  the  whole  mining  claim,  and,  besides 
charging  a  trespass  upon  these  premises  as  a  unit,  asked 
relief  as  to  the  whole,  in  the  form  of  a  perpetual  injunc- 
tion i^inst  threatened  waste.  The  defendant,  by  its  an- 
swer, justified  the  trespass,  and  opposed  the  injunction  on 
the  ground,  not  that  the  defendant  owned  the  particular 
place  where  the  alleged  trespass  had  been  committed,  but 
on  the  ground  that  it  owned  the  entire  ore  ground  in  ques- 
tion. There  is  a  formal  defect  in  the  complaint,  in  not 
stating  the  equitable  cause  of  action  separately,  but  that 
defect  was  waived  by  failure  to  demur:  L.  1884,  p.  205, 
sec.  292,  subd.  5,  and  sec.  293. 

The  complaint  besides  stating  a  legal  cause  of  action 
for  trespass,  triaWe  by  jury,  stated  the  same  facts  with 
others,  as  the  basis  of  a  prayer  for  equitable  relief,  touch- 
ing the  entire  premises. 

An  unnecessary  cross-complaint  will  be  disregarded.  It 
will  not  prevent  any  step  in  the  original  case,  which  the 
plaintiff  therein  would  have  a  right  to  take,  if  no  such 
cross-complaint  had  been  filed:  Moyle  v.  Porter,  51  Cal., 
639. 

As  a  cross-complaint  is  filed  without  leave  of  court  the  party 
filing  it  files  it  at  his  peril.  If  it  states  no  cause  of  action, 
it  may  be  demurred  to:  L.  1884,  p.  207,  but  the  objection 
is  not  waived  by  omission  to  demur:  Id.  p.  206,  sec.  296. 

If  not  germane  to  the  plaintiff's  case,  in  the  way  re- 
quired by  the  statute,  an  objection  will  be  good  whenever 
any  action  is  proposed  upon  it  as  an  adjunct  to  the  prin- 
cipal case. 

2.  The  cross-complaint  does  not  state  a  good  equitable 
cross  cause  of  action. 

If  it  states  no  cause  of  action,  no  proof  will  entitle  the 
defendant  to  a  judgment  for  any  relief.  If  it  states  a 
legal  case,  and  it  is  brought  to  trial  and  judgment,  against 
objection,  as  an  equity  case,  without  a  jury,  no  judgment 
in  favor  of  the  defendant  could  be  sustained.  It  would 
also  be  erroneous  if  the  cross  cause  has  not  the  statutory 
relation  to  the  plaintiff 's  case. 

The  adjudication  of  legal  titles,  and  legal  rights  gen- 
erally, is  the  peculiar  function  of  courts  of  law.     Equity 
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does  not  assume  to  deal  witb  such  rights  and  titles,  ex- 
cept incidentally,  in  the  exercise  of  its  peculiar  jurisdic- 
tion in  the  administration  of  equitable  remedies. 

The  distinction  between  legal  and  equitable  actions  can 
not  be  abolished,  nor  ignored,  on  account  of  the  consti- 
tutional right  of  jury  trial  in  the  former.  The  right  of 
such  trial  is  absolute,  when  the  right  to  be  enforced  is 
legal,  and  the  usual  legal  remedy,  which  is  always  de.emed 
adequate,  is  available:  1  Story's  Eq.,  sec.  616. 

It  is  not  merely  a  right  of  such  trial  as  a  matter  of 
practice,  when  a  legal  action  must  be  tried,  but  a  right 
which  necessitates  such  an  action:  Parsons  v.  Bedford^ 
3  Pet,  233;  Ins,  Co.  v.  Corns  iock,  16  Wall,  258;  Lewis 
V.  Cook,  23  Id.,  470;  Hipp  v.  Bahin,  19  How.,  278;  Jtfar- 
tin  V.  Zellerhachy  38  Cal.,  319;  Stevens  v.  Williams,  5 
Mor.  M.  R.,  449;  Webster  v.  i?mZ,  3  Pet.,  437;  Tread- 
icay  V.  Wilder,  12  Nev..  108;  Stoncifer  v.  Yellow  Jacket 
3  Id,  38;  G reason  v.  KetcUas,  17  N.  Y.,  498;  Davis  v. 
Morris,  36  Id.,  272;  Hudson  v.  Caryl,  41  Id.,  553;  Cole- 
man V.  Dijc,  50  Id.,  572;  Haines  App.,  73  Pa.  St.,  171; 
North  Penn,  Coal  Co.  v.  Snowden,  42  Id.,  488;  Norris 
Appeal,  64  Id.,  275;  Tillmes  v.  Marsh,  67  Id.,  507;  Rast- 
ers V.  Van  Dam,  16  Iowa,  175;  Kleinschmidt  v.  Dur- 
phy,  1  Moni,  118. 

Ejectment  is  a  perfect  remedy  to  the  legal  owner  of 
land  out  of  possession,  against  another  who  is  in  posses- 
sion, making  an  adverse  claim:  King  v.  Carpenter,  37 
Mich.,  266. 

So,  a  party  in  possession  has  a  right  to  object  to  any 
mode  of  trial  to  oust  him  in  which  he  is  denied  a  jury: 
Tabor  v.  Cook,  15  Mich.,  322;  Stoncifer  v.  Yellow  Jacket, 
3  Nev.,  35. 

Hence,  we  say,  that  as  both  parties  claim  the  legal  title, 
he  who  demands  an  adjudication  is  bound  to  submit  the 
controversy  to  a  court  of  law  if  he  is  able  to  do  so.  He 
has  no  election  to  take  it  into  equity  when  there  is  no 
impediment  in  the  way  of  the  ordinary  remedies  at  com- 
mon law:  1  Story's  Eq.,  sec.  616. 

No  such  election  can  be  claimed  on  a  comparison  of  the 
methods  of  the  two  courts  because  a  court  of  equity  when 
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it  takes  jurisdiction  pronounces  a  decree  in  more  satisfac- 
tory form  than  is  a  judgment  which  a  court  of  law  rend- 
ers in  pursuing  its  usual  and  customary  course.  The 
remedy  at  law  is  exclusive,  and  it  is  deemed  adequate, 
when  by  defense  to  a  legal  action  already  pending,  or  by 
one  which  the  party  desiring  a  decision  can  bring,  he  is 
able  to  procure  an  adjudication  of  the  dispute.  The  form 
of  the  action  is  immaterial;  it  is  enough  that  the  action 
affords  an  opportunity  to  try  the  title,  that  after  the  trial 
it  will  be  res  adjudieata. 

The  issue  in  the  principal  case  and  that  in  the  cross- 
suit  as  the  latter  was  construed  in  the  court  below,  re- 
quired a  trial  of  the  same  title — the  legal  title  to  the  same 
piece  of  land.  The  cross-suit  was  ordered  to  be  tried  first 
as  an  equitable  case  without  a  jury.  If  so  tried,  and  the 
judgment  valid,  the  title  as  so  determined  would  be  res 
adjudieata  in  the  subsequent  trial  of  the  trespass  case. 
The  legal  title  claimed  on  each  side  is  cognizable  at  law; 
determining  it  in  one  case  is  no  more  an  equitable  proceed- 
ing than  in  any  other.  If  the  cross-complaint  states  an 
equitable  case,  it  does  not  derive  that  character  at  all  from 
requiring  such  a  trial.  A  court  of  law  is  the  appropriate 
tribunal  for  the  trial  of  such  a  title.  If  it  is  tried  in 
equity,  it  must  be  because  the  court  of  equity  obtains 
jurisdiction  for  some  other  reason;  then,  for  that  reason, 
the  case  in  which  the  title  must  be  tried  is  an  equitable 
case;  the  legal  title  is  incidentally  tried  to  establish  some 
equity,  or  to  give  that  equitable  remedy  for  which  the 
power  of  that  court  was  invoked. 

When  a  defendant  in  an  action  at  law  has  an  equitable 
right,  it  must  be  establishecl  by  a  decree  before  it  is  avail- 
able at  law  as  a  defense,  though  it  cover  and  answer  the 
whole  alleged  cause  of  action.  Therefore,  when  an  equit- 
able defense  is  pleaded,  it  must  be  set  up  as  the  basis  of 
a  counter  claim,  or  cross-complaint.  If  it  is  germane  to 
the  case,  so  as  to  answer  it  in  whole,  or  in  part,  if  estab- 
lished, the  settled  practice  is  to  try  it  first,  for  the  same 
reason  that  a  court  of  equity  would  stay  by  injunction 
the  legal  trial  until  the  equitable  case  intended  to 
countervail  the  legal  right,  asserted  ia  the  case  at  law,  has 
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been  determined:  Lestrade  v.  Earth,  19  Cal.,  670,  671; 
Kimball  v.  Mclvtyre,  3  Utah,  77;  Weber  v.  Marshall, 
19  CaL,  447. 

It  is  not  an  analogy,  but  the  identical  proceeding.  The 
court  which  has  the  law  case  before  it  has  also  the  cross- 
cases;  their  relation  is  shown  because  the  two  cases  are 
in  the  same  record;  the  order  of  direction  to  try  the  equity 
cross-case  first  operates  as  an  injunction  to  stay  proceed- 
ings in  the  case  at  law.  To  determine  whether  a  cross- 
case  should  be  first  tried  it  is  only  necessary  to  ascertain 
how  a  court  of  equity  would  act  uxx)n  it  if,  on  the  state- 
ment of  the  cross-case  in  an  original  bill,  a  separate  court 
of  equity  was  asked  to  grant  an  injunction  against  the 
plaintiff  in  the  case  at  law  to  stay  the  prosecution  of  his 
suit.  If  the  matter  proposed  to  be  tried  in  the  cross-case, 
and  the  relief  asked,  were  within  the  competence  of  the 
court  on  the  original  case,  whether  affirmative  relief  be 
asked  or  not,  the  principal  case  would  be  tried  with  the 
cross-case,  if  at  issiTe. 

The  cross-case  at  bar  is  not  an  equitable  defence.  It  is 
a  legal  defence.  It  is  one  always  available  to  a  defendant 
in  trespass  quarc  clausxnn.  It  is  the  traditional  defence 
of  liber  urn  fetiemeuturn,  A  cross-complaint  to  quiet  title 
to  the  locus  in  quo  is  no  more  an  equitable  defence  than 
it  would  be  in  an  ejectment  case. 

It  was  directly  declared  in  Doyle  v.  Franklin,  40  Cal., 
110,  not  to  be  an  equitable  defence.  In  that  case  the  court 
said  also:  "Where  the  defendant  claims  to  be  the  owner, 
the  issue  is  whether  the  plaintiff  or  defendant  has  the  bet- 
ter title,  and  it  seems  reasonable  to  suppose  that  a  juflg- 
ment  in  favor  of  the  former  should  be  as  conclusive  upon 
title,  and  give  the  same  measure  of  relief  as  to  the  latter; 
that  its  effect  would  be  simply  a  bar  in  favor  of  either." 

In  Comsfock  v.  Henneberry,  66  111.,  212,  the  court  re- 
fused to  enjoin  a  suit  of  forcible  entry  and  detainer  on  a 
bill  to  quiet  title.  It  was  said  by  the  court:  "The  titles 
here  are  legal  titles.  A  court  of  law  is  the  proper  tribu- 
nal to  determine  which  of  them  is  the  best.  It  is  only  in 
extraordinary  cases  that  a  court  of  chancery  will  assume 
the  trial  of  such  titles."     In  another  part  of  the  same 
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opinion  the  court  says:  "We  do  not  regard  that  there  is 
any  question  of  fraud  in  this  case,  or  other  circumstance 
that  entitles  the  appellee  to  resort  to  a  court  of  equity, 
instead  of  bringing  his  action  of  ejectment  at  law,  and  try- 
ingall  questions  between  the  parties  in  such  a  suit.  A  recov- 
ery in  such  an  action,  and  a  judgment  that  the  appellee 
owned  the  premises  in  fee,  would  bar  all  the  rights  of  the 
opposite  party,  and  as  eflfectually  quiet  appellee's  title  as 
a  decree  in  equity." 

It  was  assumed  i%  the  court  below  that  an  action  to  quiet 
title  is  necessarily  an  equity  case,  and  also  such,  in  a  cross- 
complaint,  as  is  required  to  be  first  tried. 

We  have  no  statute  defining  an  equitable  remedy  of  this 
nature.  The  Code  of  1884  contains  two  sections  on  that 
subject  One  is  Section  620,  which  provides  that:  "An 
action  may  be  brought  by  any  person  against  another  who 
claims  an  estate  or  interest  in  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  adverse  claim." 

This  section  includes  cases  where  ejectment  might  be 
brought:  TrUUpo  v.  Morgan,  99  Ind.,  269. 

In  such  cases,  it  could  not  be  maintained  that  the  court 
has  power  to  try  it  as  an  equity  case,  and  deny  a  jury. 
That  it  does  include  such  a  case  is  directly  declared  by 
the  other  section  alluded  to,  which  is  Section  237  of  the 
same  code. 

The  distinction  between  common  law  actions  and  quia 
timet  remedies  in  equity  cannot  be  abolished  while  the 
constitutional  right  of  jury  trial  in  the  former  exists.  It 
has  been  shown  that,  as  there  was  an  opportunity  for 
the  defendant  to  try  the  title  at  law,  so  far  as  adversely 
claimed,  there  was  no  ground  for  asking  a  quia  timet 
remedy  in  equity.  That  remedy  exists  to  set  aside  an  ap- 
parent title  or  incumbrance  which  is  invalid,  and  the 
holder  of  which  is  taking  no  steps  to  enforce  it,  and  who 
is  not  occupying  or  meddling  with  the  property,  so  as  to 
subject  himself  to  any  legal  action.  The  statute  does  not, 
and  could  not,  abridge  the  right  of  trial  by  jury.  Under 
it,  courts  of  equity  do  not  assume  jurisdiction  to  try  legal 
titles  when  a  trial  at  law  is  within  reach  of  a  party  desiring 
an  adjudication.    Mr.  Pomeroy  has  clearly  stated  the  true 
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criterion  of  equity  jurisdiction.  He  says:  "Whether  or 
not  the  jurisdiction  will  be  exercised,  depends  uxx)n  the 
fact  that  the  estate  or  interest  to  be  protected  is  equitable 
in  its  nature,  or  that  the  remedies  at  law  are  inadequate, 
where  the  estate  or  interest  is  legal — a  party  being  left  to 
his  legal  remedy  where  his  estate  or  interest  is  legal,  and 
full  and  complete  justice  can  be  done;"  3  Pom.  Eq.,  sec- 
tion 1399  and  note;  see  Goldberg  v.  Taylor,  2  Utah, 
•191. 

There  is  nothing  inconsistent  with  ^is  view  in  Holland 
V.  Challen,  110  U.  S.,  15.  The  statute  of  Nebraska,  under 
which  the  complaint  was  filed,  was  substantially  like  the 
statute  of  this  territory.  It  was  held  to  authorize  a  bill 
in  equity  where  the  land  was  vacant.  It  was  then  a  bill 
quia  fimef. 

The  land  was  unoccupied  in  that  case.     The  court  say : 

*  "The  property  in  this  case,  to  quiet  the  title  to  which  the 
present  suit  is  brought,  is  described  in  the  bill  as  unoccu- 
pied, wild  and  uncultivated  land.  .  .  .  An  action  for 
ejectment  would  not  lie,  as  it  has  no  occupant,  and  if,  as 
contended  by  the  defendant,  no  relief  can  be  had  in 
equity,  because  the  party  claiming  ownership  is  not  in  pos- 
session, the  land  must  continue  in  its  unimproved  condi- 
tion. ...  To  meet  cases  of  this  character,  statutes, 
like  the  one  of  Nebraska,  have  been  passed  by  several 
states,  and  they  accomplish  a  most  useful  purpose."  The 
opinion  all  through  is  careful  to  maintain  the  jurisdiction 
in  equity  of  cases  under  that  statute  only  where  legal 
actions  cannot  be  resorted  to  for  the  determination  of 
the  title. 

In  Alton  Marine  &  Fire  Insurance  Compantj  v.  Buck- 
master,  13  111.,  201,  the  court  said:  "The  reason  why  a 
party  out  of  possession  cannot  maintain  such  a  bill  is, 
that  he  may  bring  an  action  at  law  to  test  his  title, 
which,  ordinarily,  a  party  in  jxissession  can  not  do.  Such 
a  bill  is  only  entertained  by  a  court  of  equity,  because 
the  party  is  not  in  a  position  to  force  the  holder  of,  or 
one  claiming  to  defend  under  the  adverse  title,  into  a 
court  of  law,  to  contest  its  validity;  and  this  as  a  gen- 
eral rule,  is  the  teat  to  which  a  court  of  equity  will  look 
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to  determine  whether  the  necessity  of  the  cases  requires 
its  interference." 

In  Stockton  v.  Williams,  WalL  Ch.,  120,  the  bill  was  to 
quiet  title,  and  was  filed  by  the  defendant  in  an  ejectment 
suit  for  the  same  land.  The  defendants  in  equity  insisted 
for  the  first  time  at  the  hearing  on  pleadings  and  proofs 
that  inasmuch  as  they  had  brought  an  action  of  ejectment 
for  the  purpose  of  trying  their  title  at  law  before  the  com- 
plainants filed  their  bill  in  equity,  the  bill  should  be  dis- 
missed for  want  of  jurisdiction  under  the  statute,  which 
they  contended  should  be  construe<l  to  apply  to  claims 
only  which  the  party  was  not  proceeding  to  establish  at 
law,  at  the  time  of  filins:  the  bill.     The  Chancellor  said: 

"The  object  of  the  statute  seems  to  be  to  enable  a  person 
in  possession  of  real  estate,  and  having  a  title  thereto,  to 
remove  all  doubts  in  regard  to  his  title  arising  from  the 
claims  of  third  persons  who  are  taking'  no  steps  to  test 
the  validity  of  their  claim  at  law  or  equity,  and  who,  by 
their  refusal  or  neglect  to  institute  proceedings  for  that 
purpose  keep  the  party  in  possession  in  a  state  of  sus- 
pense. This  is  the  extent,  I  think,  to  which  this  court 
should  go  under  the  statute.  A  different  construction  of 
the  act  would  leave  it  optional  with  every  defendant  in 
ejectment  to  litigate  his  title  either  at  law  or  in  this  court, 
and  by  filing  his  bill  here,  to  take  from  his  adversary  the 
right  to  have  the  facts  of  the  case  passed  upon  by  a  jury 
of  the  country.  Such,  therefore,  it  seems  to  me,  is  the 
construction  that  should  be  given  to  the  statute,  where  the 
title  of  the  <Jefendant  in  ejectment  is  a  legal  and  not  an 
equitable  title,  and  there  is  nothing  to  prevent  his  estab- 
lishing it  as  fully  at  law  as  in  a  court  of  equity:"  S.  C,  1 
Dong.,  546. 

In  Moran  v.  Palmer,  13  Mich..  867,  an  ejectment  suit 
had  been  brought  against  a  tenant;  the  landlord  assumed 
the  burden  of  defense.  One  trial  had  taken  place  and  a 
verdict  recovered  by  the  plaintiff;  another  trial  could  be 
had,  of  course,  on  payment  of  costs.  In  this  state  of  the 
proceedings,  the  landlord  tiled  a  bill  against  the  persons 
who  were  plaintiffs  in  ejectment  to  quiet  his  title.     The 
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proceedings  in  the  ejectment  suit  were  stated  in  the  an- 
swer.    The  court  say,  by  Cooley,  J. : 

"We  have  thus  presented  to  us  the  anomaly  of  a  party 
who  asserts  that  he  is  possessed  of  a  complf  te  legal  title  to 
lands  which  are  occupied  by  him,  and  who  points  out  no 
difficulty  in  the  way  of  exhibiting  and  establishing  such 
title,  appealing  to  a  court  of  equity  for  relief  against  the 
claims  of  other  parties  who  are  pressing  their  claims 
against  him  at  law,  and  have  already  obtained  an  adjudica- 
tion in  their  favor.  Argument  to  show  that  this  bill  can- 
not be  sustained  is  entirely  unnecessary.  If  the  facts 
as  above  stated  were  fully  set  forth  in  the  bill,  it  would 
be  demurrable,  and  being  presented  by  way  of  defense, 
they  are  a  complete  answer  to  complainant's  case.  A  court 
of  law  is  rhe  appropriate  tribunal  for  the  trial  of  titles  to 
land:  Abbott  v.  Allen,  2  John.  Ch.,  520;  Devaiix  v.  The 
Cittj  of  Detroit^  Harr.  Ch.,  93.  The  claimant  of  the  legal 
title  has  a  right  to  have  the  facts  upon  which  his  claim  is 
based  submitted  to  a  jury,  and  it  is  only  when  the  remedy 
at  law  is  inadecjuate  that  resort  can  be  had  to  equity. 
Nothing  is  better  settle^  than  that  equity  will  not  aid  in 
clearing  a  title  to  land  when  complainant's  remedy  at  law 
is  complete:  Alto7i  Marine  &  Ins,  Co,  v.  Buckmasiery  13 
111.,  201;  Smith  v.  McConnel  17  111.,  138;  Ritchie  v.  Dor- 
Tand,  6  Cal.,  33;  WalvoU  v.  Bobbins,  26  Conn.,  236; 
Mnnson  v.  Munson,  28  Conn.,  582;  Shotwell  v.  Lawson, 
30  Miss.,  27;  Mnrphy  v.  Blair,  12  Ind.,  184  And  when 
a  party  comes  into  equity  for  relief,  he  must  set  forth  in 
his  bill  the  circumstances  which  deprive  him  of  a  legal 
remedy:  Williams  v.  Ayrantt,  31  Barb.,  364.  A  bill  to 
quiet  title  on  behalf  of  the  legal  owner  is  only  enter- 
tained where  the  party  is  not  in  a  position  to  force  the  ad- 
verse claimant  into  a  court  of  law  to  test  its  validity:  Alton 
Marine  A^  Fire  Insnrance  Company  v.  Buckmaster,  13 
111.,  201.  This  happens  when  the  holder  of  the  legal  title 
is  in  possession  and  an  adverse  claim  is  set  up,  which  no 
steps  are  taken  to  enforce;  but  when  each  party  claims  the 
legal  title,  and  the  court  of  law  is  already  possessed  of  the 
case,  and  it  is  not  alleged  that  either  fraud,  accident  or 
mistake  has  intervened  to  prevent  thQ  possessor  establish* 
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ing  at  law  all  the  title  which  he  claims,  the  remedy  at  law 
18  perfect,  and  equity  cannot  interfere  to  take  from  a  jury 
the  trial  of  the  questions,  which,  in  such  a  case,  belong  to 
that  tribunal.  The  more  clearly  the  complainant  estab- 
lishes his  title  under  such  circumstances,  the  more  clearly 
does  he  show  that  the  relief  he  seeks  is  not  within  the 
province  of  a  court  of  equity:"  Page  v.  Montgomery,  46 
Mich.,  51;  Comstock  v.  Henneberry,  66  111.,  202. 

3.  The  cross-complaint  does  not  sufficiently  allege  the 
adverse  claim,  and  the  demurrer  was  erroneously  overruled. 

The  statement  of  it  is  a  legal  conclusion,  and  fatally  de- 
fective: Wals  V.  Grosven(*r,  31  Wis.,  684;  Page  v.  Ken- 
nan,  38  Id.,  324;  Peiers  v.  Hansen,  21  N.  W.  Bep.,  342; 
Jetiks  V.  Hathaway,  48  Mich.,  536;  Blasdal  v.  Williams, 
9  Nev.,  161;  Hibei-nian  etc.  Co.  v.  Ordway,  38  Cal,  679; 
Teal  V.  Collins,  9  Oregon,  89. 

The  certified  or  exemplified  copy  of  the  record  of  the 
patent  from  the  United  States  to  the  Eureka  Mining  Com- 
pany of  Utah,  of  the  Eureka  mining  claim,  which  was  the 
source  of  the  respondent's  title,  and  through  which  they 
proposed  to  derive  title,  was  improperly  admitted  in  evi- 
dence, because  it  was  not  shown  that  the  original  was  not 
in  the  possession  of  the  party  offering  the  certified  copy  of 
the  record,  nor  was  it  in  any  manner  accounted  for. 

We  may  concede  that  by  the  common  law  rules  of  evi- 
dence, a  patent  under  the  seal  of  the  United  States,  is  con- 
clusive proof  of  the  act  of  granting  by  its  authority,  and 
its  exemplification  is  a  record  of  absolute  verity  in  all 
states  and  territories  where  this  rule  has  not  been  changed 
by  statute:  Patterson  v.   Winn,  5  Peters,  233. 

If  this  rule,  as  a  common  law  rule,  was  ever  in  force 
in  this  territory,  it  has  been  changed  and  abrogated  by 
the  positive  enactment  of  the  Legislature:  Code  of  Civil 
Procedure,  sec.  1198. 

This  provision  the  code  applies  to  a  patent  from  the 
Government  with  equal  force  and  binding  effect  as  to  a 
grant  from  a  private  individual. 

The  exemplified  copy  of  the  record  of  the  patent  re- 
ceived in  evidence,  was  secondary  evidence  of  an  instru- 
ment conveying  real  estate,  and  to  authorize  a  certified 
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copy  of  the  record  of  such  an  instrument  to  be  read  in  evi- 
dence, it  should  have  first  been  shown  that  the  original 
was  not  under  the  control  of  the  party  ofiFering  this  evi- 
dence, or  have  been  in  some  way  legally  accounted  for: 
Code  of  Civil  Procedure,  sec.  1198;  Mayo  v.  Mageany,  38 
CaL,  442;  Stephenson  v.  Dol,  8  Black,  508. 

Whatever  inconvenience  such  a  practice  or  construction 
would  work,  qtill  it  is  better  to  remit  parties  to  original 
proof  where  the  requisites  of  the  statutes  have  not  been 
complied  with:  Ruslim  v.  Shields,  11  Ga.,  636. 

4  The  defendant  failed  to  prove  the  descriptive  allegri- 
tions  in  th^  cross-complaint  as  to  the  locus  in  quo. 

It  is  a  more  serious  objection  than  a  variance — it  is  fail- 
ure to  prove  "the  allegation  of  the  claim,"  "not  in  some 
particular,  or  particulars,  only,  but  in  its  general  scope  and 
meaning:"  Utah  Code  Laws,  1884,  sec.  342. 

The  complaint  is  not  filed  to  quiet  title  to  a  definite  par- 
cel of  surface  land,  but  to  a  mineral  vein  described  under 
peculiar  conditions.  These  premises  have  been  already 
referred  to,  with  a  view  to  showing  a  variance  of  another 
sort  The  vein  is  described  as  dipping  westerly,  as  ruti^ 
ning  parallel  with  the  Eureka  claim,  and  its  course  and 
apex  inside  its  surface  lines  for  its  ivhole  length,  ejrcept 
at  one  point  for  a  short  distance.  The  northerly  700 
feet  of  this  vein  is  the  part  alleged  to  be  adversely  claimed 
by  plaintiff. 

The  cross-complaint  admits  a  slight  variation  of  the 
hanging  wall  at  one  point  for  a  short  distance.  This  is  said, 
by  way  of  exception  to  the  general  averment,  that  it  ran 
within  and  parallel  to  the  side  lines  the  whole  length  of 
the  claim— 2200  feet;  it  is  not  alleged  that  this  variation 
occurs  in  that  space  of  the  vein  adversely  claimed  by  the 
plaintiff;  nor  is  the  adverse  claim  stated  to  be  of  so  much 
of  the  vein  as  by  this  swell  lies  within  the  Bullion  lines. 
The  adverse  claim  is  stated  to  be  of  the  vein  entire  for 
700  feet,  and  the  northerly  700  feet  of  the  vein  in  the 
Eureka  claim. 

It  is  evident  that  the  pleader  intended  to  base  the  de- 
fendant's title  to  the  vein  on  the  fact  that  the  entire  apex 
was  within  the  side  lines  of  the  claim,  and  while  a  ve^rif^- 
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tion  for  accuracy  was  stated,  it  was  averred  to  be  a  slight 
raridfion,  that  it  was  for  a  short  distance,  implying  that 
wherever  it  occurred  it  was  a  trifle  not  to  be  regarded. 

What  is  thus  averred  as  to  the  situation,  size,  form  and 
course  of  the  vein  at  the  apex  and  downwards,  is  import- 
ant; they  signify  the  quality  of  the  title,  the  nature  of  the 
adverse  right,  and  alone  identify  the  premises;  they  are 
matters  of  essential  description.  Issue  is  joined  on  these 
averments.  The  denials  are  circumstantial  and  extend  to 
all  the  descriptive  details.  Hence  the  defendant  was  bound 
to  prove  strictly  and  literally  its  title  to  the  premises  as  so 
described  in  the  cross-complaint.  These  details  alleged 
constitute  and  distinguish  the  defendant's  claim.  Other 
premises,  in  whole  or  the  part,  would  make  a  different  case, 
and  the  right  thereto  would  not  be  the  same:  1  Greenleaf 
Ev.,  sees.  56,  58,  60,  and  note  3;  64;  2  Id.,  sec.  618  a;  Hill 
V.  Hciskinsy  8  Pick.,  83;  Emerson  v.  Wiley,  7  Id.,  64; 
Walton  V.  M(we,  2  B.  &  Ad.,  756;  McConnell  v.  Kibben, 
33  DL,  175;  Baxter  v.  Knox,  19  Id.,  267. 

5.  The  judgment  was  not  warranted  by  the  findings. 

a.  A  patent  conveys  only  what  lies  under  the  patented 
surface,  except  on  the  dip  of  a  vein  departing  from  a  per- 
pendicular. 

•  The  scheme  of  .the  federal  land  laws  is  to  divide  all  the 
public  lands  into  parcels,  with  divisional  lines  which  make 
each  parcel  abut  immediately  upon  another  on  every  side. 
These  divisional  lines  are  actual  lines.  They  are  marked 
on  the  ground,  or  substantially  so.  The  parcels  are  all 
officially  surveyed  and  platted,  and  the  plats  are  pre- 
served as  a  permanent  memorial  of  the  divisions,  in  the 
land  oflSce. 

Certain  classes  of  lands  are  in  market  prior  to  the  ex- 
tension to  them  of  the  general  system  of  the  public  sur- 
veys; but,  in  such  cases,  without  exception,  the  parcel  au- 
thorized to  be  sold,  when  applied  for,  has  to  be  officially 
surveyed  and  platted,  before  it  is  granted  by  patent 

The  lines  established  on  the  public  lands  are  lines  of 
division,  according  to  the  common  law.  In  other  words, 
when  a  patent  conveys  a  parcel,  it  is  granted  to  its  bound- 
ariea    It  is  bounded  on  all  sides  by  vertical  planes.     The 
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grantee  thereby  acquires  title  within  these  planes,  to  all 
the  space  above,  and  to  the  centre  of  the  earth  below.  He 
gets  no  title  to  anything  beyond  these  planes,  unless  by 
special  provision  of  the  grant. 

The  restriction  to  boundary  lines  is  not  a  novel  feature, 
peculiar  to  our  public  land  system.  It  has  always  been 
fundamental  in  private  as  well  as  public  grants.  With  one 
familiar  exception  it  is  absolute  in  respect  to  side  lines, 
and  end  lines,  of  mining  claims.  The  principle  was  ap- 
plied in  the  Flagstaff  case.  It  was  recognized,  also,  in  the 
following  cases:  Lebanon  M.  Co,  v.  Rogers^  5  W.  Coast 
Eep.,  310;  Wolfley  v.  Lebanon  M,  Co,,  4  Colo.,  112; 
Stevens  v.  Williams y  1  McCrary,  480;  Pallard  v.  Shively, 
5  Colo.,  309. 

It  is  upon  this  principle  that  it  is  presumed  that  he 
who  owns  the  surface,  owns  all  the  minerals  under  it.  The 
right  of  a  mine  owner  to  pursue  his  vein  downwards 
through  his  side  lines  under  the  surface  of  his  neighbor, 
is  exceptional.  He  can  never  justify  himself  in  doing  so, 
nor  enjoin  that  neighbor  from  working  there,  without 
proving  the  connection  between  the  ore  in  the  adjacent 
premises  and  an  apex  inside  the  limits  of  his  claim;  he 
must  show  affirmatively  that  ore  in  his  neighbor's  ground 
is  part  of  a  vein,  the  apex  of  which  he  owns.  The  burden* 
of  proof  is  on  him,  to  show  the  facts  from  which  this  lateral 
right  proceeds.  Hence,  as  a  corollary,  there  is,  in  the  ab- 
sence of  such  proof,  a  presumption  that  the  owner  of  the 
surface  is  the  owner  of  all  the  ore  and  other  valuable  sub- 
stances under  it:  Sf evens  v.  Gill,  1  Morrison,  M..R.,  576, 
581;  Leadville  M,  Co.  v.  Fitzgerald,  4  Id.,  380,  383; 
Iron  Silver  M,  Co.  v.  Cheeseman,  2  McCrary,  191;  S.  C. 
Affirmed,  116  U.  S.,  529. 

The  apex  of  a  vein  represents  surface.  It  may  not  be 
the  literal  surface,  the  topmost  layer  of  the  substance  of 
which  his  purchase  consists,  and  which  his  feet  touch 
when  he  walks  over  it.  Each  layer  or  stratum  of  soil  or 
rock  below,  represents  area  in  his  purchase  as  much  as  the 
first,  for  patents  are  not  grants  of  mere  superficies. 

The  width  of  the  supposed  broad  vein  represents  area 
which  cannot  be  acquired  in  fee  from  the  Government  with- 
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out  purchase  according  to  its  acreage.  This  is  the  primal 
condition  of  all  grants  upon  sales.  Whether  a  lode 
apexes  on  the  surface  or  at  any  distance  below,  it  has  to 
be  sold  by  some  measure  of  surface  ground  which  in- 
cludes it 

The  act  of  1866  intended  that  the  locators  of  a  vein 
should  obtain  a  patent  for  it  entire  between  the  end  lines 
of  their  claim.  It  was,  however,  a  passive  intention;  the 
claimant  had  to  comply  with  conditions.  The  act  contained 
no  grant  of  any  part  of  a  vein  to  a  discover  or  locator;  it 
merely  pointed  out  to  him  he  could  get  a  patent  for  it,  and  it 
defined  the  effect  of  the  patent.  The  important  condition 
was,  that  an  application  for  surface  area,  including  the 
vein,  should  be  made,  and  the  acreage  of  it  paid  for.  It 
would  be  contrary  to  the  intention  of  Congress  that  any 
person  get  title  to  a  mineral  bearing  vein,  or  any  part 
of  it,  without  payment  at  the  statutory  rate  per  acre. 
The  intention  is,  that  the  claimant  have  title  by  doing 
the  acts  prescribed  in  the  law.  It  needs  no  argument  to 
show  that  when  a  statute  confers  a  benefit  upon  certain 
conditions  being  complied  with,  that  benefit  can  only  be 
acquired  by  performance  of  the  conditions.  If  the  claim- 
ant does  not  perform  the  conditions  he  must  abide  the 
consequences  which  invariably  result  in  general  to  parties 
claiming  statutory  rights  without  performing  the  precedent 
statutory  conditions. 

Let  us  briefly  consider  these  conditions.  What  was  re- 
quired by  the  act  of  1866?  What  was  required  of  the 
Eureka  Company  had  it  seen  fit  to  apply  for  a  patent 
under  the  law  which  was  in  force  when  the  location  was 
made?  The  second  section  of  that  act  provides:  "That 
whenever  any  person,  or  association  of  persons,  claim  a 
vein  or  lode  of  quartz  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar  or  copper  ...  it  shall  and  may  be 
lawful  for  such  claimant  or  association  of  claimants  to 
file  in  the  local  land  office  a  diagram  of  the  same,  so  ex- 
tended, laterally  or  otherwise,  as  to  conform  to  the  local 
laws,  customs  and  rules  of  miners,  and  enter  such  tract 
and  receive  a  patent  therefor,  granting  such  mine,  together 
with  the  right  to  follow  such  vein  with  its  dips,  angles 
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and  variations  to  any  depth,  although  it  may  enter  the  land 
adjoining,  which  land  adjoining  shall  be  sold  subject  to 
this  condition." 

It  will  be  observed  here  that  the  diagram  is  to  include 
the  vein,  so  extended,  laterally  or  otherwise,  as  to  conform 
to  the  local  laws  in  respect  to  surface  for  working  pur- 
poses; that  he  is  to  enter  such  fnict;  that  the  patent 
shall  grant  such  mine,  together  with  the  right  to  follow 
the  Fein. 

The  third  section  prescribes  the  routine  of  the  entry. 
It  includes  the  payment  of  $5  per  acre  for  the  land  in 
"such  tract,"  or  "such  mine."  (These  are  equivalent  ex- 
pressions in  section  two ). 

If  the  Eureka  vein  is  a  broad  one;  if  the  apex  is  so 
wide  that  the  Montana,  Eureka  and  Bullion,  which  are 
parallel  claims,  have  room  on  it,  and  extends  over  farther 
east  and  west,  then  the  application  for  it  and  the  diagram 
of  it,  representing  the  tract  or  vein  which  is  actually  em- 
braced in  the  Eureka  patent,  is  not  a  compliance  with 
that  statute.  The  applicant  did  not  ask  for  a  patent  of 
such  a  tract  as  this  supposed  broad  vein,  nor  did  the  ap- 
plicant pay  five  dollars  per  acre  for  such  a  tract.  Hence, 
if  the  rights  under  the  patents  were  to  be  tested  by  the 
intention  of  Congress  as  expressed  in  the  act  of  1866,  the 
tract  now  claimed  to  constitute  that  vein  was  not  ac- 
quired. The  condition  of  making  a  diagram  of  it,  the  con- 
dition of  paying  for  it,  the  condition  of  giving  the  required 
notice  to  adverse  claimants,  was  not  performed. 

The  act  of  1872  continued  the  rigjits  of  locators  in  claims 
theretofore  located.  It  prescribed  a  somewhat  different 
routine  of  entry,  but  it  was  substantially  the  same;  a  plat 
has  to  be  made  of  the  claim,  a  notice  published  for  the 
benefit  of  adverse  claimants,  and  the  same  price  per  acre 
paid:  R.  S.  U.  8.,  sec.  2325. 

What  the  claim  includes  for  which  a  patent  may  be  so 
obtained  is  defined  in  section  2322.  The  claimant  has 
"the  exclusive  right  of  possession  and  enjoyment  of  all 
the  surface  incJmlvd  within  fhr  lines  of  the  location,  and 
of  all  the  veins,  lodes,  and  ledges,  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface 
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lines,  extended  down  reri {rally,  although  such  veins,  lodes, 
or  ledges  may  so  far  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical  side  lines 
of  such  surface  locations.'' 

The  act  of  1866  contemplates  a  conveyance  of  only  one 
vein,  but  it  requires  that  vein,  for  the  linear  feet  located, 
to  be  included  in  the  diagram,  as  the  tract  to  be  paid 
for  and  patented. 

The  act  of  1872  retjuires  the  same  tract  to  be  platted 
and  paid  for;  and  the  patent  grants  the  tract  in  fee,  with 
all  the  other  veins,  the  top  or  apex  of  which  lies  inside 
the  surface  lines. 

Under  both  acts,  the  tract  is  to  be  oflBcially  surveyed 
and  marked  on  the  ground;  the  vein  entire  between  the 
end  lines  was  required  .to  be  included  and  paid  for;  and 
both  acts  provide  for  connecting  the  public  surveys  with 
the  parcels  sold  as  mining  claims:  R.  S.,  U.  S.,  section 
2327;  C.  L.,  Utah,  p.  67. 

The  omission  of  the  applicant  for  the  Eureka  patent 
was  not  merely  technical.  It  consisted  in  leaving  out  of 
its  diagram  and  application  the  extra-lateral  premises  now 
claimed;  by  leaving  them  out  they  did  not  pay  for  them. 
The  applicant  was  required  to  include  them,  if^  as  now 
found,  they  were  part  of  the  apex  of  the  vein.  Had  the 
applicant  included  them,  payment  would  have  been  for 
them,  and  the  patent  lines  would  have  included  them. 

By  leaving  them  out  of  the  diagram  on  the  application, 
they  were  left  to  be  embraced  in  an  adjacent  parcel.  By 
being  so  left,  they  remained  a  part  of  the  public  domain, 
and  subject  to  exploration  and  appropriation  by  any  other 
person  qualified  to  locate  a  mining  claim.  Hence  it  ap- 
pears, on  the  defendant's  showing,  that  it  is  claiming  land 
it  has  not  paid  for,  and,  under  the  law,  without  having  per- 
formed the  statutory  conditions. 

The  plaintiff  ac^juired  the  adjoining  parcel, by  including 
this  extra-lateral  parcel  in  its  survey  and  application, 
and  by  paying  the  government  for  it.  It  was  granted  in 
fee,  by  patent,  to  the  plaintiff,  because  at  the  time  it  was 
vacant  and  unappropriated  public  land. 
If  the  defendant's  grantors  had  a  prior  location  which 
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entitled  it  to  claim!  the  entire  vein  between  the  Eureka  end 
lines,  the  patent  applied  for  by  that  name  exhausted  the 
locator's  rights  as  such.  The  defendant  accordingly  claims 
solely  as  successor  of  the  patentee,  and  can  claim  under  its 
conveyances  no  more  than  was  granted  by  the  patent  The 
location  claim  was  merged  in  the  patent.  What  was  orig- 
inally in  the  location,  and  not  embraced  in  the  application 
for  patent,  was  relinquished — abandoned — restored  to  the 
public  domain. 

What  is  the  extra  lateral  right  granted  by  the  mining 
laws?  The  statute  grants  a  conditional  use  in  perpetuity, 
and  on  a  purchase,  a  patent  in  fee;  each  confers  an  ex- 
clusive right  of  possession  of  all  tlie  surface  included 
within  the  location  or  patent  lines,  and  ''enjoyment  of  all 
veins,  lodes  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface 
lines  extended  down  vertically,  althmigh  such  veins,  lodes 
or  ledges  may  so  far  depart  from  a  perpendicular  in 
their  course  downward  as  to  extend  outside  the  vertic<il 
side  lines.'' 

Under  this  provision,  side  lines  or  planes  are  vertical 
down  to  the  apex  of  any  vein  or  veins  within  the  surface 
lines.  The  claim  owner  has  exclusive  enjoyment  of  all 
veins,  lodes  and  ledges,  the  top  or  apex  of  which  lies  inside 
of  such  surface  lines,  whate^r  may  be  the  angle  of  de- 
parture from  a  perpendicular  in  their  course  downward. 
This  assurance  applied  to  the  applicant  for  the  Eureka 
patent  in  respect  to  the  supposed  broad  vein,  and  by 
treating  the  vein  as  inside  the  surface  lines,  when  in- 
cluded therein,  as  the  law  required  the  application  and 
survey  for  a  patent  to  include  them.  When  an  import- 
ant longitudinal  part  is  left  out,  and  not  paid  for  nor 
patented,  the  patentee  pays  a  reduced  sum  for  reduced 
ground,  and  he  will  not  be  heard  to  claim  that  he  has  pur- 
chased what  he  has  left  out,  that  the  less  includes  the 
greater;  in  such  a  case  he  cannot  claim  the  apex  is  inside 
his  patented  lines.  The  whole  area  of  the  apex  was  re- 
quired to  be  embraced  in  the  application,  that  the  whole 
might  be  paid  for  and  granted.  Only  a  part  was  included, 
paid  for  and  granted.     We  say  that  the  benefit  accorded  to 
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the  purchaser  of  the  whole  is  not  promised  to,  and  can 
not  be  claimed  by  him,  who  merely  takes  a  part  It  would 
be  contrary  to  all  the  analogies  of  the  law.  The  lateral 
right  is  assured  only  to  the  owner  of  the  entirety. 

The  universal  rule,  with  the  exception  here  allowed  is, 
that  grants  of  land  are  bounded  by  vertical  planes.  This 
exception  is  by  special  statute  in  derogation  of  the  com- 
mon law  rule.  It  must,  therefore,  be  construed  strictly: 
Dwelly  V.  Dwelly,  46  Me.,  377;  Bwrnsule  v.  Whitney,  21 
N.  T.,  148;  Taylor  v.  Mayor  &  Co,,  82  Id.,  19;  Smith  v. 
MojB'at,  1  Barb.,  67;  Eslerhy's  Ajyp.,  54  Pa.,  St,  194;  Wales 
V.  Lij07i,  2  Mich.,  282;  Brown  v.  Fifield,  4  Id.,  322;  Thomp- 
son V.  WelW,  85  111.,  197;  1  Kent's  Com.,  464 

If  a  whole  vein  goes  to  the  grantee  of  a  part,  how  small 
may  that  part  be?  Since  experts  are  getting  so  astute  as 
to  discover  broad  veins  in  heterogenous  zones,  it  may  be- 
come important  to  the  public  interest  to  ascertain  to  how 
small  a  surveyed  and  patented  parcel  a  whole  mining  dis- 
trict may  be  annexed  by  liberal  intendment. 

This  supposed  broad  vein  is  not  inside  the  ^urfac^  lines, 
nor  is  the  lateral  parcel  in  question  the  vein  on  the  dip 
departing  from  a  perpendicular  in  its  course  downward. 
According  to  the  findings,  this  parcel  has  its  easterly 
boundary  just  inside  the  Eureka  claim.  Hence,  the  apex 
of  the  broad  vein,  as  a  whole,  is  inside  the  Eureka  claim 
about  as  a  horseback  rider  is  inside  of  the  horse.  Is  a  man 
inside  of  a  field  while  he  straddles  the  fence  on  one  side  of 
it?  We  do  not  need  to  invoke  a  rule  of  strict  construction 
to  insure  the  conclusion  that  this  supposed  broad  vein  is 
not  inside  the  Eureka  surface  lines.  If  it  is,  why  call  the 
right  to  it  an  extra-lateral  right?  According  to  the  find- 
ings, this  parcel  is  lateral  apex,  not  inside  apex.  The 
statute  giving  the  only  lateral  right  which  exists,  does  not 
apply  to  it,  and  therefore,  the  otherwise  universal  rule  of 
vertical  boundary  planes,  and  that  grants  are  limited  to  the 
granted  premises,  must  govern.  Any  case  which  in  ex- 
press terms  gives  a  grantee  a  parcel  beyond  his  boundaries, 
introduces  a  startling  innovation,  which  violates  funda- 
mental principles.  Such  an  adjudication  takes  the  prop- 
erty of  one  man  and  gives  it  to  another,  contrary  to  "the 
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law  of  the  land"  The  judgment  in  this  case  works  just 
that  injustice.  The  parcel  being  outside  of  the  patent 
lines,  it  is  absurd  to  say  the  words  of  grant  apply  to  it. 
In  decreeing  it  to  the  owner  of  the  adjacent  land,  the 
judgment  takes  from  the  plaintiflf  its  land  "without  due 
process  of  law." 

In  the  Equator  case,  referred  to  by  Dr.  Raymond  in  the 
"Law  of  Apex,"  Mr.  Justice  Miller,  of  the  Supreme  Court 
of  the  United  States,  sitting  at  the  Circuit  in  Colorado, 
and  Judge  Hallett,  have  aflSrmed  the  views  here  advanced: 
That  where  the  boundary  line  of  a  mining  claim  runs 
along  the  apex  of  a  vein,  and  does  not  include  the  whole 
apex,  it  is,  as  a  boundary,  a  vertical  plane.  The  same  is 
declared  again  by  Mr.  Justice  Miller,  in  Stevens  v.  Wil- 
liams, 1  McCrary,  491     In  charging  the  jury  he  said: 

"The  plaintiff  is  not  bound  to  lay  his  side  lines  per- 
fectly parallel  with  the  course  or  strike  of  the  lode,  so  as 
to  cover  it  exactly.  His  location  may  be  made  one  way  or 
the  other,  and  it  may  so  run  that  he  crosses  it  the  other 
way.  In  such  an  event,  his  end  lines  become  his  side  lines 
and  he  can  only  pursue  it  to  his  side  lines  which  vertically 
extend  as  though  they  were  his  end  lines;  but  if  he  hap- 
pens to  strike  out  diagonally  as  far  as  his  side  lines  include 
the  apex,  so  far  he  can  pursue  it  laterally;  if  the  vein  pro- 
jects beyond  his  side  lines,  then  it  is  only  a  question  as  to 
the  distance  which  he  can  include  this  vein  in  his  side 
lines." 

It  is  supposed  by  the  defendant  that  Rose  v.  Richmond 
Mining  Company,  (17  Nev.,  25;  S.  C,  114  U.  S.,  576), 
decides  the  question  the  other  way.  That  question  was 
not  in  the  case.  The  parties  agreed  to  that  conclusion, 
and  the  questions  which  were  decided,  needed  that  con- 
cession to  make  them  pertinent  Neither  the  court  in  Ne- 
vada, nor  the  Supreme  Court  of  the  United  States,  was 
asked  to  decide  that  point;  and  no  opinion  in  regard  to  it 
was  intimated. 

In  the  case  of  O'Reilly  v.  Campbell,  116  U.  S.,  418, 
Judge  Field,  delivering  the  opinion  of  the  court,  said: 

"It  is  true  the  locators  of  the  Omaha  claim  inUmded  to 
take  the  vein  or  lode,  and  were  ignorant  of  its  true  di- 
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rection.  Buf  if  was  incumbent  upon  them  to  make  ex- 
plorations and  ascertain  Its  true  course,  and  indicate  it  in 
some  public  and  visible  manner,  so  that  others  might  not 
be  excluded  from  explorations  on  adjacent  ground,  or  be 
deprived  of  the  benefit  of  their  labor." 

"Ordinary  surface  explorations"  have  no  merit.  It  is 
the  duty  of  the  locator  to  find  which  way  his  vein  runs 
and  locate  on  it,  on  pain  of  losing  it,  if  another  explores 
and  locates  it  in  ground  he  first  has  excluded  from  his 
claim  by  the  manner  in  which  he  gives  "public  and  visible 
indication  of  it. 

In  the  Flagstaflf  case  the  same  doctrine  was  announced 
in  determining  the  effect  of  a  patent.  In  Elgin  M.  &  S, 
Co,  V.  Iron  S.  3L  Co,,  4  McCrary,  284,  285,  the  court 
say:  "It  is  contended  that  in  the  location  of  a  claim,  wjiich 
must,  of  necessity,  be  made  before  the  strike  of  the  lode 
can  be  ascertained,  it  is  too  much  to  expect  the  locator  to 
lay  his  end  lines  in  the  proper  direction;  and  locations  at 
various  angles  of  divergence  from  the  strike  of  the  lode, 
are  cited  to  illustrate  the  fact  that  by  a  slight  deviation 
from  the  proper  course  the  object  of  making  a  location 
may  be  defeated.  This,  however,  is  only  to  say  that  it  is 
difficult  to  make  a  good  location  of  a  mining  claim  when 
the  situation  of  the  ore  is  unknown,  and  that  if  the  locator 
fails  to  lay  his  claim  so  as  to  secure  the  ore,  the  law  should 
correct  his  mistake.  Plainly  enough  the  law  requires  the 
locator  to  fix  the  boundaries  of  the  claim,  offering  the 
bounty  of  the  government  to  the  extent  of  the  public  do- 
main from  which  to  make  the  best  possible  selection.  If 
the  locator  fails  to  choose  wisely  and  well,  the  failure  is 
with  him,  and  it  cannot  be  imputed  to  the  law. 

"Under  such  a  statute  (i.  e.,  one  requiring  boundaries 
to  be  marked' on  the  ground)  it  cannot  be  necessary  to 
discuss  at  length  the  power  of  the  court  to  establish  lines 
by  construction,  for  no  such  power  can  exist." 

As  to  losses  from  incorrectly  laying  boundary  lines  of  a 
mining  claim  the  court  rei)eats:  "It  presents  the  common 
ease  of  failure  to  obtain  property  through  a  mistake  of 
fact  or  law,  for  which  the  party  seeking  the  property  is 
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alone  responsible.     Against  such  error  and  misfortune  the 
law  does  not  relieve." 

In  Golden  Fleece  Co,  v.  Cable  Con,  Co,,  12  Nev.,  329; 
the  court  say:  "Under  that  law  (Mining  Act,  May  10, 
1872)  it  can  not  be  doubted  that  it  (the  plaintiflP)  is  bound 
by  the  lines  of  its  surface  claim  in  favor  of  a  subsequent 
locator.  It  is  true  that  the  vein  is  the  principal  thing, 
and  the  surface  is  but  an  incident  thereto;  but  it  is  also 
true  that  the  mining  law  has  provided  no  means  of  locat- 
ing a  vein  except  by  defining  a  surface  claim,  including 
the  croppings,  or  point  at  which  the  vein  is  exposed;  and 
*the  part  of  the  vein  located,  is  determined  by  reference 
to  the  lines  of  the  surface  claim.  Those  lines  are  fixed 
by  the  monuments  on  the  ground,  and  they  cannot  be 
changed  so  as  to  interfere  with  other  claims  subsequently 
located." 

h, — The  plaintiff 's  application  for  the  Bullion  claim  in- 
cluded this  lateral  parcel,  and  the  defendant  company  is 
estopped  by  the  patent 

That  parcel  was  then,  for  the  first  time,  applied  for;  it 
was,  and  is,  included  in  the  Bullion  claim,  according  to 
the  very  language  of  .Sec.  2352,  U.  S.  E.  S.  The  plain- 
tiff had  the  exclusive  right  of  possession  and  enjoyment 
of  all  the  surface  within  the  lines  of  their  location  and 
of  this  lode,  the  top  or  apex  of  which  lies  inside  of  those 
lines  extended  downward  vertically.  The  defendant  had 
not  before  asserted  title  to  it,  so  as  to  be  exempted  from 
contest 

Its  patent  was  not  an  estoppel.  The  plaintiff 's  patent 
is  an  estoppel:  Eureka  Case,  4  Sawyer,  318;  Wright  v. 
Dubois,  21  Fed.  Eep.,  693;  Richmond  M,  Co,  v.  Rose, 
114  U.  S.,  584. 

This  is  not  an  estoppel  which  has  to  be  pleaded;  a  pat- 
ent is  inherently  masterful  to  convey;  it  imports  that  no 
adverse  surf  ace  claims  exist.  It  estops  just  as  a  written 
contract  estops  the  parties  from  parol  proof. 

Messrs.  Beniwlf,  Harkness  &  Kirkpafrick,  and  Messrs, 
Dickson  &  Variant  for  the  respondent 
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It  is  contended  by  appellant  that  it  does  not  appear 
from  the  cross-complaint  herein  that  the  aflBrmative  relief 
therein  sought  relates  to  or  affects  the  property  to  which 
the  action  relates. 

In  considering  this  objection  it  will  be  borne  in  mind 
that  no  demurrer  was  interposed  on  the  ground  of  uncer- 
tainty or  ambiguity. 

It  may  be  conceded  that  defendant's  cross-complaint  was 
not  drawn  with  the  precision  that  it  might  have  been. 
Nevertheless,  in  the  absence  of  a  special  demurrer,  if  it 
can  be  ascertained  therefrom  that  the  relief  therein  sought 
affects  the  property  to  which  the  action  relates,  it  is  suf- 
ficient, no  matter  how  defective  or  argumentative  the 
allegation. 

Now  it  is  alleged  in  the  cross-complaint  that  plaintiff, 
asserts  an  adverse  claim  to  the  property  therein  described; 
and  it  further  alleges  how  the  assertion  is  made,  namely: 
"By  the  bringing  of  this  action."  This  allegation  is  ad- 
milted  by  the  general  demurrer.  Now  plain tiflf's  action 
is  brought  to  recover  damages  for  an  alleged  trespass  by 
defendant  on  the  property  described  in  plaintiflf's  com- 
plaint The  bringing  of  such  action  could  not  be  an  as- 
sertion of  an  adverse  claim  to  the  property  described  in 
the  cross-complaint  unless  the  property  described  in 
the  latter  was  the  same  as  that  described  in  plaintiflf's 
complaint. 

Uncertainty,  ambiguity  or  any  other  defect  in  the  man- 
ner or  form  of  the  allegation  is  waived  by  a  failure  to  de- 
mur specially.  Such  is  the  express  provision  of  the 
statute.  And  the  rule  always  was  that  all  •defects  in  the 
form  of  the  allegation — for  instance  that  it  was  not  suf- 
ficiently direct  and  express — were  cured  by  verdict:  Gar- 
ver  V.  Marshall,  9  Cal.,  269;  Happe  v.  Stout,  2  Cal., 
460;  Garcia  v.  Safenstegin,  4  Cal.,  244;  People  v.  Raines, 
23  Cal.,  127. 

A  party  in  possession  of  real  estate  (or  if  the  same  be 
vacant)  claiming  to  own  the  same  or  some  interest  therein, 
whether  the  title  on  which  he  relies  be  legal  or  equitable, 
may  file  his  bill  to  have  his  title  quieted  whenever  another 
claims  an  estate  or  interest  therein  adverse  to  him.    He 
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is  no  longer  required  to  delay  seeking  the  aid  of  a  court 
of  equity  to  quiet  his  title  until  he  has  been  disturbed  by 
the  institution  of  an  action  against  him  and  until  judg- 
ment therein  has  passed  in  his  favor. 

To  this  extent  right  to  equitable  relief  has  been  carried 
by  the  statute:  See  Laws  1884,  p.  271,  sec.  620,  p.  194,  sec. 
237. 

Neither  can  there  be  any  doubt  as  to  the  validity  of 
such  legislation. 

Whether  the  legislature  intended  to  carry  the  remedy 
still  farther,  (as  it  has  been  in  Indiana,  Iowa  and  perhaps 
some  other  states;  Green  v.  Glijnn,  and  Rose  v.  Necs,  61 
Ind.,  336,  484;  Lewis  v.  Soule,  52  Iowa,  11;  Lees  v. 
Weimore,  58  Iowa,  170),  and  to  permit  one  out  of  ix)s- 
session  to  maintain  his  bill  against  one  in  possession;  and 
if  so,  whether  such  legislation  would  be  in  conflict  with 
the  constitution,  are  questions,  we  submit,  which  do  not 
arise  in  this  case  and  need  not  therefore  be  considered. 

Curtis  V.  Suffer,  15  Cal.,  260,  was  an  action  to  quiet 
title  brought  under  the  statute  of  that  state  which  pro- 
vided: "An  action  may  be  brought  by  any  person  in  pos- 
session by  himself  or  his  tenant,  of  real  property,  against 
any  person  who  claims  an  estate  or  interest  therein  adverse 
to  him  for  the  purpose  of  determining  such  adverse  claim, 
estate  or  interest.'* 

Judge  Field,  speaking  for  the  court,  says:  "This  statute 
enlarges  the  class  of  cases'  in  which  equitable  relief  could 
formerly  be  sought  in  the  quieting  of  title.  It  authorizes 
interposition  of  equity  in  cases  where  previously  bills  of 
peace  would  not  lie."  After  discussing  the  former  juris- 
diction of  the  courts  of  chancery  and  showing  in  what 
cases  bills  of  peace  would  lie,  he  proceeds:  "Under  the 
statute  of  this  state  it  is  unnecessary  for  the  plaintiflF  to 
delay  seeking  the  equitable  interposition  of  the  court,  un- 
til he  has  been  disturbed  in  his  possession  by  the  institu- 
tion of  a  suit  against  him,  and  until  judgment  in  such 
suit  has  passed  in  his  favor.  It  is  sufiicient  if,  whilst  in 
possession  of  the  property,  a  party  out  of  possession 
claims  an  estate  or  interest  adverse  to  him.  He  can  im- 
mediately, upon  knowledge  of  the  assertion  of  such  claim, 
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require  the  nature  and  character  of  the  adverse  estate  or 
interest  to  be  produced,  exposed  and  judicially  determined, 
and  the  question  of  title  be  thus  forever  quieted.*' 

The  following  cases  are  to  the  same  eflfect:  C.  P.  Ry.  Co. 
V.  Dyer,  1  Sawyer,  641;  Leygeff  et  al.  v.  Cole,  1  McCrary, 
515;  Holland  v.  Challefi,  110  U.  S.,  15;  Collins  v.  Mc- 
Duffer,  89  Ind.,  562,  Low  v.  Blackburn,  2  Nev.,  70; 
Reynolds  v.  Crawfordnville  Bank,  112  U.  S.,  405;  Pom! 
Eq.  Jur.  Vol.  3,  Sees.  1396-7  and  notes. 

Tlie  action  to  quiet  title  under  statutes  like  that  we  are 
considering  have  been  uniformly  treated  as  equitable  in 
their  nature:  Curtis  v.  Suiter,  15  Cal.,  259;  C.  P.  Ry. 
Co.  V.  Dyer,  1  Saw.,  641;  Holland  v.  Challen,  110  U. 
S.,  15;  Reynolds  v.  Bank,  112  U.  S.,  405;  Balema(-r  v. 
Otis,  4:Jy\\\.,  558;  Leifijeti  v.  Cole,  1  McCrary,  515;  J»fa,s. 
sir  V.  Stradford,  17  Ohio  St,  597;  Brandt  v.  Wheaton, 
52  Cal.,  430;  Low  v.  Blackburn,  2  Nev.,  70;  Richardson 
v.  Smith,  2  Utah,  425. 

The  regular  and  proper  practice  is  to  dispose  of  the 
equitable  branch  of  the  case  first:  Estrada  v.  Murphy, 
19  CaL,  248;  Lesirade  v.  Barth,  19  Cal,  660;  Weber  y. 
Marshall,  19  Cal,  447;  Bodley  v.  Ferguson,  30  Cal., 
512;  Martin  v.  Zellerbach,  38  Cal,  300;  Low  v.  Crown 
Point  Mg.  Co.,  2  Nev.,  75;  Whittier  v.  Stage,  61  Cal, 
238;  Kimball  v.  ^clntyre,  3  Utah,  77;  i;o66,s  v.  ifr-/- 
/oflrr/,  53  Wis.,  448;  Massir  v.  Stradford,  17  Ohio  St., 
597. 

But  it  is  urged  by  appellant  that  defendant  was  not  in  a 
position  to  ask  the  equitable  relief  sought  in  its  cross-com- 
plaint, because  as  appellant  contends,  it  had  a  complete 
and  adequate  remedy  at  law;  first,  by  way  of  defense  to 
the  action  of  trespass  brought  by  plaintiff;  and  secondly, 
in  the  action  of  trespass  which,  as  appears  from  the  allega- 
tions of  the  cross-complaint  itself,  defendant  might  have 
instituted  against  plaintiff. 

Neither  action,  we  say,  afforded  defendant  complete  and 
adequate  relief — in  neither  action  would  defendant  obtain 
the  relief  to  which  the  statute  entitled  it. 

Under  the  statute  the  owner  of  real  proi)erty  being  in 
possession,  is  entitled,  whenever  another  out  of  i^ssessiou 
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makes  an  adverse  claim  of  any  estate  or  interest  therein, 
to  have  the  question  of  such  asserted  claim  at  once  adju- 
dicated and  forever  disposed  of  and  the  question  of  his 
title  set  at  rest.  In  such  case  the  decree  becomes  matter 
of  record  in  enduring  form,  and  if  in  his  favor  it  ever 
after  constitutes  a  muniment  of  his  title.  This  is  the 
measure  of  the  relief  to  which  he  is  entitled  under  the 
statute;  it  is  manifest  that  he  cannot  obtain  it,  either  as 
plaintiflf  or  defendant,  in  an  action  of  trespass. 

The  question  of  title  is  not  necessarily  involved  in  such 
action  the  right  of  the  plaintiflf  therein  to  recover  de- 
pends upon  his  possession  as  against  the  mere  trespasser. 
And  should  the  plaintiflP  in  his  complaint  allege  that  he 
was  the  owner  in  fee  simple  absolute  and  deraign  title  to 
the  premises  by  deed  or  other  matter  of  record,  and  fail 
to  prove  or  oflFer  to  prove  the  title  so  set  out,  yet  as  against 
the  mere  trespasser  he  would  be  entitled  to  recover  upon 
proof  of  his  possession  merely. 

In  McCarson  v.  (JConmdl,  7  Cal,  152,  it  is  said:  "Pos- 
session is  sufficient  to  enable  the  plaintiff  to  maintain  tres- 
pass, and  although  a  higher  title  may  be  attempted  to  be 
set  up,  the  failure  to  sustain  it  will  not  defeat  the  right  to 
recover  damages." 

See  also:  Parker  et  al,  v.  HotchkisSy  25  Conn.,  321; 
Morse  v.  Marshall,  97  Mass.,  519. 

So  in  the  action  of  ejectment  It  is  said  in  Sears  v. 
Taylor,  4  Colo. :  "In  actions  of  ejectment  against  a  mere 
intruder,  proof  of  possession  in  plaintiff,  and  an  entry 
amounting  to  an  ouster  by  defendant,  is  sufficient  to  sup- 
port a  verdict,  whether  the  plaintiff  has  declared  in  fee,  or 
upon  possession  generally,  or  upon  possession  under  dis- 
trict rules,  without  proof  of  such  district  rules  or  of  title 
of  record  in  any  manner." 

It  follows  that  notwithstanding  the  pleadings  are  so 
framed  as  to  put  the  title  in  issue  and  to  enable  a  trial 
thereof,  yet  it  is  not  necessarily  involved,  and  as  a  matter 
of  fact  may  not  be  litigated  or  determined.  Hence,  no 
matter  what  the  verdict  or  judgment,  the  record  will  fail 
to  show,  on  its  face,  whether  or  not  the  question  of  title 
has  been  adjudicated. 


Digitized  by  VjOOQIC 


June,  1886.]       Mining  Co.  u  Mining  Co.     .  35 

Again:  No  matter  what  the  scope  of  the  pleadings,  the 
evidence  may  be  so  shaped  as  to  confine  the  inquiry  as  to 
title  or  possession  to  the  very  point  where  the  trespass  is 
alleged  to  have  been  committed.  The  plaintiflf  in  such  ac- 
tion will  often  have  it  in  his  power  to  so  confine  it. 

For  aught  the  record  in  such  action  will  disclose  noth- 
ing but  the  right  of  possession  to  that  very  spot  may  have 
been  passed  upon,  notwithstanding  that  as  matter  of  fact 
the  title  may  have  been  litigated,  and  the  inquiry  may 
have  extended  to  the  whole  tract,  or  the  whole  ledge: 
Mome  v.  Mat\shaUy  97  Mass.,  519;  Hall  v.  ilayo,  97 
Mass.,  416;  Hcncard  v.  Albro,  100  Mass.,  236;  suppose 
the  title  of  the  owner  in  possession  is  maliciously  sland- 
ered, and  the  party  guilty  of  the  wrong  in  pursuance  of 
the  slander  brings  his  action  of  trespass  against  the 
owner.  Appellant  says:  "In  such  case  we  are  confined  to 
our  legal  remedy,  namely,  a  defense  in  such  action."  When 
the  property  involved  is  such  as  is  in  controversy  here,  it 
may  require  a  long  time,  much  development,  works  and 
vast  expense  to  prepare  for  trial.  In  the  meantime  the 
owner,  his  title  being  assailed,  is  discouraged  from  expend- 
ing the  large  sums  of  money  necessary  for  machinery,  etc., 
required  in  the  search  for  the  hidden  treasures  of  his 
mine.  And  when  at  last  we  come  to  the  trial  the  plaintiflf 
may  stand  up  in  court  and  dismiss  his  trespass  suit;  and 
leave  the  question  of  title  in  as  much  uncertainty  and  as 
seriously  clouded  as  before. 

Under  no  circumstances,  we  submit,  can  the  action  of 
trespass  afford  the  owner  of  real  estate  whose  title  is 
slandered,  an  adequate'  remedy  for  the  injury  done  him. 
Clear  it  is,  we  think,  that  the  relief  he  is  entitled  to  under 
the  statute  cannot  be  gained  in  such  action,  nor  any  relief 
which  is  its  equivalent. 

In  this  connection  we  invite  particular  attention  to  the 
case  of  Ayres  v.  Bettsley  et  al.,  32  Cal.,  620;  and  to  the 
brief  of  respondent's  counsel  in  that  case. 

It  is  also  assigned  as  error  that  there  was  a  variance 
between  the  allegations,  in  the  cross-complaint,  descriptive 
of  the  lode,  and  the  proof,  in  that  the  evidence  showed  a 
broader  lode  than  that  described  in  the  pleading. 
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Plaintiff  could  not  have  been  misled  to  its  prejudice 
by  any  such  variance  as  is  here  complained  of;  it  was  the 
duty  of  the  court,  therefore,  to  disregard  it:  Laws  1884,  p. 
211,  sec.  340;  p.  212,  sec.  346;  Began  v.  aRciUy  ef  aL 
32  Cal.,  11;  PHer.^  v.  Foss,  20  Cal.,  591;  Gay  w  Winter, 
34  Cal.,  153;  Qaaclxenbiu^h  v.  Sawyer,  54  Cal.,  441;  James 
v.  Goodejwugh,  7  Nev.,  326;  Burnham  v.  Call,  2  Utah, 
433. 

Zane,  C.  J.: 

This  is  an  appeal  from  a  judgment  rendered  in  the  first 
district  court  on  a  cross-complaint  filed  by  respondents. 
Reversal  of  the  judgment  is  asked  on  account  of  alleged 
errors  in  every  stage  of  the  proceedings.  The  alleged 
errors  that  are  deemed  most  important,  and  those  upon 
which  chief  reliance  was  placed  during  the  hearing  will 
be  separately  considered. 

The  appellant  alleged  in  its  complaint  ownership  in  fee 
and  lawful  possession  of  lot  No.  76,  (describing  it;)  and 
appellant  further  alleged  that  there  was  in  said  lot  a  lode 
of  rock  in  place,  bearing  silver  and  other  valuable  miner- 
als, having  its  apex  wholly  within  the  surface  lines  thereof; 
that  on  and  subsequently  to  the  third  day  of  January, 
1883,  and  before  the  institution  of  this  suit,  the  defendant 
company,  claiming  to  be  in  the  possession  of  the  Eureka 
mine,  adjoining  plaintiff 's  claim  on  the  east,  had  extended 
its  underground  workings  into  the  claim  of  the  plaintiflF, 
and  had  taken  therefrom  2,000  tons  of  ore  of  the  value  of 
$150,000;  that  the  defendant  company  was  still  working,  and 
threatening  to  continue,  and  is  thereby  committing  waste 
and  irreparable  injury  upon  plaintiflF 's  property,  which  is 
valuable  for  its  ore  alone;  and  plaintiff  asked  for  judgment, 
for  an  injunction  during  the  pendency  of  the  suit,  and  for 
a  perpetual  injun(^tion  upon  the  trial. 

Answering  the  foregoing  complaint,  the  defendant  com- 
pany admitted  that  it  claimed  to  be  a  corporation,  and 
that  it  was  in  the  possession  of  the  Eureka  Hill  mining 
claim,  lying  immediately  east  of  lot  No.  76,  but  denied  all 
the  other  material  allegations.  The  defendant  company 
also  filed  a  cross-complaint,  and  alleged  ownership  of  the 
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Eureka  Hill  mining  claim  known  as  lot  No.  39,  (describing 
it);  and  further  alleged  that  it  claimed  a  lode  of  rock  in 
place  therein,  bearing  silver  and  other  precious  metals  for 
its  entire  width ;  that  it  was  older  in  location  and  title  than 
the  Bullion  claim ;  that  the  Eureka  lode  was  very  wide, 
and  dipped  westerly;  that  a  small  and  comparatively  un- 
important part  of  the  width  thereof  was  west  of  the  west- 
erly surface  line  of  lot  No.  39;  that  the  main  part  of  the 
width  of  the  vein,  and  its  apex  for  the  entire  length  of  the 
lot,  was  within  lot  No.  39;  that  for  more  than  one  year 
past  appellant  had  been  in  possession  of  lot  No.  76,  claim- 
ing to  own  it,  and  asserting  an  adverse  claim  to  about  700 
feet  of  the  northerly  ei¥i  of  the  Eureka  lode,  and  claiming 
that  the  same  was  pai-t  of  the  appellant's  claim;  that  in 
pursuance  of  such  adverse  claim,  and  in  the  assertion 
thereof,  the  plaintiff  had  sunk  a  shaft  in  the  surface  of  lot 
No.  76,  near  the  defendant  company's  side  line,  and  had 
extended  it  into  defendant  company's  lode,  and  had  taken 
therefrom  a  large  quantity  of  valuable  ores,  carrying  silver 
and  other  metals,  and  had  appropriated  the  same  to  its 
own  use,  thereby  wasting  and  causing  irreparable  damage 
to  defendant  company's  property ;  that  plaintiff  continued, 
by  said  work,  and  by  this  action  and  otherwise,  to  assert 
its  adverse  claim,  and,  as  defendant  company  was  informed 
and  believed,  threatened  to  continue  and  would  continue  said 
work,  and  would  further  waste  defendant  company's  prop- 
erty, unless  restrained  by  injunction;  and  the  defendant 
company  prayed  that  plaintiff's  action  be  dismissed;  that 
its  adverse  claitn  to  said  lode,  or  any  part  thereof,  be  ad- 
judged invalid;  that  the  title  and  possession  of  the  de- 
fendant company  to  such  lode,  for  the  entire  length  of  the 
lot  and  width  of  the  lode,  although  some  part  thereof  be 
in  lot  No.  76,  be  quieted  and  confirmed;  that  appellant 
be  enjoined  pending  the  action,  and  upon  trial  perpetually; 
and  that  defendant  company  have  such  other  and  further 
relief  as  might  be  proper. 

To  this  cross-complaint  the  appellant  interposed  a  gen- 
eral demurrer,  alleging  that  the  facts  stat'ed  did  not  con- 
stitute a  cause  of  action,  and  also  answered  fully. 

The  court  overruled  the  demurrer,  and  the  appellant  as- 
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signs  that  ruling  as  error.  In  the  cross-complaint  an 
attempt  was  made  to  describe  the  property  aflfected,  th© 
right  of  the  defendant  company  to  it,  and  th^  wrong  com- 
mitted by  appellant.  Are  these  three  facts  sufficiently  al- 
leged? and,  if  so,  do  they,  with  the  other  allegations,  show 
a  cause  of  action  ? 

First  As  to  the  description  of  the  property.  The 
property  consists — First,  of  the  lot,  and  secondly,  of  the 
lode.  The  term  "lot"  has  one  signification;  the  term 
"lode"  another.  The  lot  consists  of  a  certain  number  of 
feet  in  length  and  breadth,  and  is  easily  ascertained  by 
measurement  on  the  surface.  There  is  no  contention  as 
to  the  description  of  the  lot  in  thiB  case.  The  lode  con- 
sists of  aggregations  of  peculiar  matter,  and  its  form  can 
only  be  found,  and  its  limits  determined,  by  discerning 
and  identifying  the  qualities  and  appearances  of  its  com- 
position. In  some  cases  the  apex  of  a  vein  crops  out  on 
the  surface;  in  others  it  is  found  a  hundred  feet  or  more 
beneath  the  surface,  and  in  such  a  case  it  can  be  known 
with  certainty  only  by  the  expenditure  of  time,  much  la- 
bor, and  large  sums  of  money.  The  law  does  not  require 
impossibilities  in  describing  the  subjects  of  litigation,  but 
reasonable  certainty  in  view  of  the  difficulties.  We  hold, 
therefore,  that  the  description  of  the  property  is  sufficient 
on  a  general  demurrer.  When  we  reach  the  question  of 
variance,  we  will  have  occasion  to  consider  the  allegations 
of  description  further.  We  will  defer  the  consideration  of 
the  question  raised  by  the  demurrer  as  to  the  respondent 
company's  right  to  that  part  of  the  lode  in  question,  and 
will  consider  it  with  respondent  company's  right,  as  the 
same  appears  from  the  evidence;  because,  if  no  variance 
between  the  allegation  and  proofs  are  found,  the  legal 
questions  will  be  identical,  and  it  will  be  more  convenient 
to  consider  them  together. 

With  respect  to  the  wrong  complained  of  for  which  a 
remedy  is  sought  by  the  cross-complaiijt,  the  appellant 
affirms  that  it  is  not  shown  that  the  wrong  affected  the 
property  to  which  the  plaintiff's  action  relates:  Section 
305,  Code  Civil  Proc.,  (Laws  Utah,  1884),  is  as  follows: 
"Whenever  the  defendant  seeks  affirmative  relief  against 
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any  party,  relating  to  or  depending  upon  the  contract  or 
transactioD  upon  which  the  action  is  sought,  or  affecting 
the  property  to  which  the  action  relates,  he  may,  in  addi- 
tion to  his  answer,  file  at  the  same  time,  or  by  permission 
of  the  court,  subsequently,  a  cross-complaint.     .     .     ." 

The  appellant  instituted  the  original  action  to  recover 
damages  of  respondent  for  alleged  trespass  upon  the  lode 
or  ore  bodies  described  in  its  complaint,  and  to  restrain 
further  trespass  thereon.  The  respondent  company  alleged 
in  its  cross-complaint  that  plaintiff  in  the  original  action 
Lad  set  up  an  adverse  claim  to  700  feet,  of  its  lode,  and  had 
asserted,  and  still  was  asserting,  such  claim  by  the  original 
action,  and  otherwise.  Both  wrongs,  as  alleged,  must  have 
affected  the  same  property.  The  contentions  of  the  orig- 
inal and  cross-actions  relate  to  the  same  property. 

When  this  case  was  called  for  trial  in  the  court  below, 
the  plaintiff  was  unwilling  to  proceed  in  the  absence  of 
certain  witnesses  necessary  to  prove  the  execution  of  a 
contract  which  it  was  claimed  affected  the  rights  of  the 
parties  to  the  property  in  dispute;  and,  to  prevent  an  ap- 
plication for  a  continuance,  the  parties  stipulated  in  writ- 
ing, as  we  construe  the  paper,  that  any  rights  which  the 
parties  might  have  under  that  contract  should  not  be 
litigated  in  this  action,  or  in  any  way  affected  by  any 
decision,  Sliding,  judgment,  or  decree  therein,  and  to  that 
extent  (it  was  further  stipulated)  the  pleadings  should  be 
modified.  The  rights  of  the  parties  remaining  to  be  liti- 
gated and  determined,  were  such  as  existed  without  regard 
to  the  contract,  and  the  cross-cause  of  action  was  not 
stricken  out  as  appellant  claims. 

The  appellant  also  contends  that  the  cross-complaint  does 
not  state  a  good  equitable  cause  of  action.  By  section 
620  of  the  "Code  of  Civil  Procedure,  sujyra,  "an  action 
may  be  brought  by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse  to  him  for 
the  purpose  of  determining  such  adverse  claim."  The  lan- 
guage used  in  this  section  is  very  comprehensive.  In 
terms,  it  authorizes  an  action  by  any  person  against  an- 
other who  claims  an  estate  or  interest  in  real  property 
adverse  to  him,  for  the  purpose  of  determining  such  ad- 
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verse  claim.  Whether  the  action  shall  be  legal  or  equit- 
able must  be  determined  by  the  facts  of  the  case.  In  1 
Story,  Eq*.  Jur.,  sec.  76,  speaking  of  the  concurrent  juris- 
diction of  equity,  the  learned  author  says:  "The  concur- 
rent jurisdictibn,  then,  of  equity,  has  its  true  origin  in  one 
of  two  sources;  either  the  courts  of  law,  although  they 
have  general  jurisdiction  in  the  matter,  cannot  give  ade- 
quate, specific,  and  perfect  relief,  or,  under  the  actual  cir- 
cumstances of  the  case,  they  cannot  give  any  relief  at  alL 
The  former  occurs  in  all  cases  when  a  simple  judgment 
for  the  plaintiflf  or  for  the  defendant  does  not  meet  the 
full  merits  and  exigencies  of  the  case,  but  a  variety  of  ad- 
justments, limitations,  and  cross-claims  are  to  be  intro- 
duced and  finally  acted  on,  and  a  decree  meeting  all  the  cir- 
cumstances of  the  particular  case  between  the  very  parties 
is  indispensable  to  distributive  justice.  The  latter  occurs 
when  the  object  sought  is  incapable  of  being  accom- 
plished by  the  courts  of  law;  as,  for  instance,  a  perpetual 
injunction  or  a  preventive  process  to  restrain  trespass, 
nuisance,  or  uxt.^te.  It  may  therefore  be  said  that  the 
concurrent  jurisdiction  of  equity  extends  to  all  cases  of 
legal  rights  when,  under  the  circumstances,  there  is  not  a 
plain,  adequate,  and  complete  remedy  at  law."  The  author, 
in  the  quotation,  instances  certain  classes  of  cases  in  illus- 
tration of  the  application  of  the  principles  that  he  states. 
He  mentions  one  class  in  which  a  simple  judgment  for 
the  plaintiff  or  for  the  defendant  would  not  meet  the  full 
merits  and  exigencies  of  the  case;  another  in  which  a 
variety  of  adjustments,  limitations,  and  cross-claims  are 
to  be  introduced;  another  in  which  a  perpetual  injunc- 
tion or  preventive  process  is  necessary  to  restrain  trespass, 
nuisance,  or  waste. 

In  the  case  of  Livingston  v.  Livingston,  6  \Tohns.  Ch. 
497,  in  delivering  the  opinion,  Chancellor  Kent  said: 
"Lord  Eldon  repeatedly  suggested  the  propriety  of  extend- 
ing the  injunction  to  trespass  as  well  as  waste,  and  on 
the  ground  of  preventing  irreparable  mischief,  and  the 
destruction  of  the  substance  of  the  inheritance.  The 
distinction  on  this  point  between  waste  and  trespass, 
which  was   carefully  kept  up  during  the   time   of  Lord 
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Hardwicke,  was  shaken  by  Lord  Thurlow  in  Flamang's 
Case  respecting  a  mine,  and  seems  to  be  almost  broken 
down  and  disregarded  by  Lord  Eldon.  This  protection  is 
now  granted  in  case  of  timber,  coals,  lead  ore,  quarries, 
etc.,  and  the  present  established  course,  as  he  observed 
in  Thomas  v.  Oakley^  18  Ves.,  184,  was  to  sustain  the  bill 
for  the  purpose  of  injunction,  connecting  it  with  the  ac- 
count in  both  cases,  and  not  to  put  the  plaintiflP  to  come 
here  for  an  injunction,  and  to  go  to  law  for  damages.*'  A 
number  of  cases  are  cited  in  this  opinion  in  support  of 
chancery  jurisdiction.  Among  them,  that  of  Riirder  v. 
Jones,  17  Ves.,  110  (where  the  title  to  boundary  was  dis- 
puted); Earl  Cowper  v.  Baker,  17  Vos.,  128  (against 
taking  stones  of  a  peculiar  and  valuable  quality  at  the 
bottom  of  the  sea  within  the  limits  of  a  manor);  Gray  v. 
Duke  of  Norihnmhi^rland,  17  Ves.,  281  (against  digging 
coal  upon  the  estate  of  the  plaintiff)  ;  Thomas  v.  Oakley, 
ubi  supra  (against  exceeding  a  limited  right  to  enter  and 
take  stone  from  a  quarry).  In  all  these  cases  the  injury 
was  considered  a  trespass,  and  in  two  it  was  strictly  so;  and 
the  principy  of  the  jurisdiction  was  to  preserve  the  estate 
from  destruction.  In  this  opinion  Lord  Eldon  was  repre- 
sented as  saying  that  the  principle  was  well  established 
that  the  court  of  chancery,  having  jurisdiction  for  the 
purposes  of  the  injunction,  would  not  require  the  plaintiff 
to  go  to  law  for  damages,  but  would  retain  it  for  both  pur- 
poses, and  do  complete  justice.  Applying  a  rule  familiar 
in  cases  where  a  bill  is  filed  for  the  purpose  of  discovery 
and  relief,  the  court  of  equity,  having  jurisdiction  for  the 
purpose  of  discovery,  will  retain  it  for  the  purpo3e  of  re- 
lief, and  do  complete  justice  between  the  parties,  although 
the  subject  of  relief  might  be  cognizable  in  a  court  of  law. 
This  cross-action  was  brought  for  the  purp  xsa  of  trying 
the  appellant's  adverse  claim  to  the  right  of  p os.^ession  and 
title  to  the  lode  in  question,  and  to  quiet  the  respondent's 
title  thereto,  as  well  as  for  the  purpose  of  enjoining  the 
appellant  from  mining  and  removing  ore  therefrom.  In 
order  to  try  the  case,  and  determine  it  for  these  purposes, 
it  is  necessary  to  ascertain  the  boundaries  of  the  vein; 
for,  when  a  judgment  or  decree  is  rendered  for  specific 
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property,  or  with  respect  to  it,  whether  the  specific  prop- 
erty be  personal  or  real,  it  is  necessary  to  identify  the 
property,  and  to  that  end  to  describe  it.  It  would  be 
idle  to  quiet  the  title  to  real  estate  generally,  without 
describing  it  so  that  it  could  be  identified.  It  would  be 
vain  to  enjoin  a  party  from  committing  waste  on  land, 
or  from  carrying  away  the  ores  from  a  mine,  without 
describing  the  land  or  the  mine,  and  thereby  identify- 
ing it.  Without  such  identification  the  decree  would  be 
I  a  vagrant. 

The  appellant  makes  no  claim  to  the  surface  of  lot  No. 
39,  nor  does  the  respondent  make  any  claim  to  the  posses- 
sion or  the  title  of  the  surface  of  lot  No.  76.  The  real 
oppugnancy  in  the  case  is  concerning  the  description  and 
identification  of  the  apex  of  the  lode,  and  as  to  whether 
the  fact  that  a  part  of  the  apex  is  within  the  vertical  side 
lines  of  the  prior  location  carries  the  entire  vein  within 
the  vertical  end  lines  extended  westerly.  In  view  of  the 
issue  involved,  and  the  relief  sought  by  the  cross-com- 
plaint, would  a  judgment  at  law  for  the  plaintiff  or  for 
the  defendant  meet  the  full  merits  and  exigencies  of  the 
case?  The  respondent  company  alleges  in  its  cross-bill 
that  it  is  in  possession  of  the  entire  vein;  therefore  eject- 
ment could  not  be  maintained.  The  only  remedy  re- 
maining would  be  trespass.  Such  a  judgment  would 
settle  the  right  of  possession  at  the  time  and  place  of 
trespass,  and  it  might  or  might  not  determine  the  title. 
That  would  depend  upon  the  issues,  the  findings,  and  the 
judgment.  Such  a  judgment  could  not  ascertain  the  limits 
of  the  apex  of  the  lode,  and  identify  it  by  metes  and  bounds, 
and  restrain  the  appellant  from  mining  and  carrying 
away  any  portion  thereof  not  identified.  It  is  plain  that 
an  action  of  trespass  would  not  furnish  a  plain,  adequate 
and  complete  remedy. 

In  the  case  of  Mercedes  Min,  Co.  v.  Fremont,  7  Cal., 
321,  the  court  says:  **But  when  the  alleged  trespass  is 
taking  away  that  which  cannot  be  replaced,  and  which 
constitutes  the  substance  of  the  mine  itself  so  as  to 
diminish  its  value  when  restored  to  the  owner,  it  consti- 
tutes a  very  dilBFerent  case.     .     .     .     The  only  value  of  a 
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gold  miniDg  claim,  in  most  cases,  consists  in  the  mineral. 
For  timber,  for  cultivation,  and  for  other  purposes  they 
are  generally  valueless.  If  a  party  removes  the  gold,  he 
removes  all  that  is  of  any  value  in  the  estate  itself.  It 
is  emphatically  taking  away  the  entir'e  substance  of  the 
estate.  Another  material  circumstance  is  the  impossibil- 
ity of  making  any  certain  estimate  of  the  amount  of  injury 
done.  In  the  case  of  a  coal  mine  or  stone  quarry,  the 
amount  removed  can  be  substantially  ascertained  by  ad- 
measurement. So,  in  the  case  of  timber  trees,  their  size, 
number,  and  value  can  be  substantially  ascertained.  But 
in  reference  to  gold  mines  this  is  not  the  case.  There 
is  no  mode  of  estimation  approaching  substantial  accur- 
acy, and  hence  the  greater  necessity  for  preventing  that 
injury  which  you  cannot  estimate,  and  therefore  cannot 
compensate  adequately." 

We  are  of  the  opinion  that  the  cross-complaint  states 
an  equitable  cross-cause  of  action.  This  \iew  is  sup- 
ported by  the  following  cases:  Holland  v.  ChalleHy  110 
U.  S.,  15;  Central  Pac.  R,  Co.  v.  Dyer,  1  Sawy.,  641; 
Curtis  V.  Sutton,  15  Cal.,  260;  Reynolds  v.  Crawfords- 
ville  Bank,  112  U.  S.,  405;  McMahon  v.  Henning,  1  Mc- 
Crary,  516;  S.  C,  3  Fed.  Eep.,  353;  3  Pom.  Eq.  Jur.,  sees. 
1396,  1397,  and  notea 

The  next  question  raised,  in  the  order  in  which  we  are 
considering  them,  is  one  of  fact.  Does  the  evidence  show 
one  broad  lode,  or  two  veins?  The  respondent  claims  that 
the  ore  found  in  the  two  claims  constitutes  one  broad  lode, 
and  towards  the  north  end  of  the  Eureka  it  extends  be- 
neath the  surface  under  a  portion  of  the  surface  of  the 
Bullion.  The  appellant  claims,  on  the  contrary,  that  there 
are  two  veins  or  lodes.  To  this  question,  men  of  science, 
of  wide  reputation  and  great  eminence,  as  well  as  skillful 
and  practical  miner's,  were  called  as  witnesses.  After  a 
careful  inspection  and  observation  of  all  the  workings  of 
the  mines,  they  enumerated  their  observations,  described 
what  they  had  seen,  and  reached  opposite  conclusions. 

The  following  is  a  question  propounded  to  Dr.  T.  Sterry 
Hunt,  and  his  answer  thereto: 

^^Questiou.  "  From  your  examination  of  the  property  in 
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the  Eureka,  Montana  and  Bullion  lodes,  of  which  you  have 
testified,  the  facts  which  you  observed  there,  and  a  descrip- 
tion of  those  facts,  which  you  have  now  given  to  the  court, 
I  will  thank  you  to  state  to  the  court  whether  or  not  it  is 
your  opinion  that  all  of  those  workings  are  in  one  and  the 
same  lode?  Aiisivcr,  Most  undoubtedly,  as  I  have  de- 
fined, that  it  is  all  one  and  the  same  zone  impregnation, 
and  I  do  not  see  how  it  is  possible  to  divide  it  into  two  parts 
unless  you  divide  it  into  a  hundred  parts.  In  many  cases, 
as  I  have  described,  you  have  three  or  four  parallel 
courses,  which  are,  as  I  have  endeavored  to  explain,  like 
so  man^  parallel  avenues,  cut  off,  continued  through,  and, 
so  to  speak,  stair-like.  You  have  lodes  and  bands,  and 
bands  between  bands,  and  all  those  connected  with  one  an- 
other, forming  a  net-work,  which  makes,  to  my  mind,  an 
absolute  unity  throughout  the  whole  mass.  I  confess,  if 
I  were  asked  to  divide  it,  I  don't  see  how.it  would  be  pos- 
sible to  make  any  distinction  between  one  part  and  an- 
other. They  are  all  indissolubly  connected  with  one  an- 
other, having  a  common  origin  and  a  unity  throughout." 

The  following  is  a  question  asked  Prof.  J.  E.  Clayton, 
and  his  answer  thereto: 

'^QueHtion.  From  the  facts  which  you  have  now  stated 
to  the  court,  and  your  study  of  the  relation  they  bear  to 
each  other,  and  to  this  property,  what  are  the  general  con- 
clusions you  draw  from  them? 

Witness.     My  general  conclusions  are: 

First  That  the  eruption  of  the  vast  body  of  trachyte 
or  porphyry,  immediately  east  of  the  Eureka  Hill  ore- 
bearing  zone,  was  the  primal  cause  of  the  fissuring,  crush- 
ing and  buckling  of  the  lime  l)eds. 

Second,  That  the  heat  evolved  by  this  immense  mass 
of  volcanic  rock  was  an  active  agent  in  driving  the  hot 
gases  and  mineralized  solutions  up  through  the  broken 
and  fissured  zone  of  limestone,  now  known  as  the  *Eureka 
Hill  Lode  or  Ore  Zone.' 

Third.  That  the  character  of  the  ore  deposits  shows 
that  the  heat  was  much  greater  along  the  east  flank  and 
center  zone,  next  to  the  volcanic  rocks,  than   it  was  along 


Digitized  by 


Google 


June,  1886.]       Mining  Co.  r.  Mining  Co.  45 

the  west  flank  of  the  ore  deposits,  and  vastly  greater  at 
the  beginning  than  at  the  close. 

Fourth,  That  the  whole  zone  of  ore  deposits  shows  be- 
yond a  possibility  of  a  doubt  that  the  ore  and  quartz  was 
deposited  by  chemical  solutions  and  substitution,  mainly 
of  quartz  and  ore  in  the  place  of  the  lime  dissolved  out, 
instead  of  the  filling  of  open,  fissures  or  other  cavities 
made  by  the  upheaval. 

Fifth.  That  all  the  facts  taken  together  show  that  the 
ore  deposits  throughout  the  entire  zone  were  induced  by 
one  great  cause,  namely,  the  eruption  of  the  volcanic 
rocks  near  by,  and  that  all  of  the  various  forms  and  char- 
acter of  the  ore  deposits  in  the  zone  of  impregnation  are 
due  to  the  various  mechanical  and  chemical  conditions 
present,  and  the  differences  of  temperature  during  the 
earlier  and  later  periods  of  the  process  of  depositing  the 
ore. 

Sixth,  That  the  Eureka  Hill  ore  belt  or  lode  presents 
a  unity  of  cause  and  effect  throughout;  that  its  various 
ore  bodies  and  impregnations  had  one  common  source  that 
was  continuous  in  its  operations  from  its  beginning  to  its 
close;  that  its  ore  bodies  are  all  connected  with  the  central 
line  of  deposits  in  the  zone,  and  cannot  be  segregated  as 
separate  and  independent  veins  distinct  from  each  other 
in  origin  or  character.  Hence  the  whole  mineralized  zone 
should  be  taken  as  a  unity  or  as  a  lode." 

The  following  is  a  question  put  to  Prof.  William  P. 
Blake,  and  his  answer  thereto: 

'^Qurstion.  From  your  examination,  did  you  find  more 
than  one  vein  in  the  properties  in  controversy? 

"Answer.  I  arrived  at  the  conclusion  that  there  are  two 
veins  in  the  hill. 

"§.  Won't  you  state,  in  your  own  manner,  your  reasons 
for  that  conclusion,  and  any  other  facts  or  circumstances 
or  authorities  bearing  upon  it,  and  any  observations  which 
have  a  remote  or  indirect  bearing  upon  it  that  occur  to 
yon. 

*'A.  I  have  six  reasons  to  give  for  arriving  at  that  con- 
clusion.    Briefly  stated,  they  are: 

"i^/rs/.    That  the  veins  are  visible,  distinct,  and  sep- 
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arate.  The  surface  exposures  or  croppings  show  it.  There 
are  two  parallel  lines  of  croppings,  separated  by  strong 
outcrops  of  limestone. 

''Second.  The  veins  can  be  followed  separately,  not 
only  upon  the  surface,  but  below  the  surface,  for  about 
2,000  feet  in  two  well-defined,  distinct,  and  approximately 
parallel  veins. 

''Third.  The  two  veins  are  marked  by  outcrops  of 
(quartz  gaugue  or  vein-stone,  showing  above  and  below  the 
surface,  and  separated  by  strata  of  limestone  between  the 
two  veins  without  (quartz  gangue. 

''Fonrthy  The  ores  of  the  two  veins  dififer  in  their  com- 
position and  value. 

''Fifth,  The  veins  are  separated  geologically,  being 
upon  two  distinct  geological  horizons. 

"Sixth.  They  have  been  worked  independently,  and  can 
be  worked  independently  in  the  future." 

The  following  is  the  answer  of  Prof.  Jenny  to  a  similar 
question: 

"Passing  in  conclusion  upon  the  subject  with  respect  to 
the  question  of  whether  the  east  and  west  veins,  and  the 
rock  lying  between  them,  is  to  be  regarded  as  one  lode,  or 
is  to  be  regarded  as  two  separate  veins,  if  I  understand  the 
question  rightly,  in  assuming  the  position  that  the  lime- 
stone and  the  veins  contained  within  it — the  east  and  the 
west  veins — constitute  one  lode,  there  are  upon  a  person  so 
taking  the  position  two  undertakings,  a  positive  and  nega- 
tive one.  First,  he  must  show  that  this  whole  rock — this 
country  rock  lying  between  the  veins  and  lying  on  each 
side— is  all  really  vein  matter;  and,  really,  beyond  that,  he 
must  show  further  the  negative  that  these  mineral  de- 
posits are  not  capable  of  being  separated  into  two  veins; 
for,  if  they  are  capable  of  being  separated  into  two  veins 
its  unity  is  destroyed." 

After  hearing  the  testimony  of  the  various  witnesses 
examined,  and  after  making  a  personal  examination  of 
the  workings  with  the  consent  of  the  parties,  the  court 
below  found  that  the  Eureka  vein  was  one  broad  lode. 
Among  the  findings  of  the  court  on  this  point  are  the 
following: 
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"The  Eureka  raining  claim  is  located  upon  a  mineral 
lode  bearing  silver  and  other  metals,  and  in  its  length 
and  course  runs  northerly  and  southerly  from  the  dis- 
covery point.  From  the  discovery  point  southerly  the 
ground  rises,  the  rock  is  denuded,  and  the  outcrop  of  the 
lode  is  visible  at  the  surface.  From  the  discovery  point 
northerly,  the  ground  descends,  and  the  rock  is  denuded, 
and  the  lode  visible  at  the  surface  until  within  about  750 
feet  from  the  northerly  end  line,  and  from  thence  to  the 
northerly  end  line  the  lode  and  bod-rock  are  covered  with 
sedimentary  deposit,  increasing  in  depth  as  lower  ground 
is  reached,  and  about  600  feet  of  the  northerly  part  of  the 
Eureka  mining  claim  is  covered  by  such  deposit  to  the 
depth  of  from  100  to  125  feet  Beneath  this  deposit  the 
lode  comes  to  the  surface  of  the  bed  rock,  is  not  visible 
at  the  surface,  and  could  not  be  exposed  without  consider- 
able exploration  and  expense,  which  would  be  useless  in 
practical  mining.  The  Eureka  mining  claim  was  located 
on  and  along  the  general  strike  and  course  of  the  Eureka 
lode,  and  included  the  apex  of  it,  and  its  westerly  boun- 
dary so  far  as  the  same  was  visible  at  the  surface,  and 
as  it  appeared  to  run  in  its  northerly  course.  The  ground 
northward  of  the  discovery  point  of  the  Bullion  lot  (68) 
again  rises  to  the  northward.  The  lower  ground,  which 
includes  the  part  of  the  lode  in  dispute,  has  been  much 
shattered  and  disturbed  by  cross-breaks,  and  there  .ap- 
pears to  have  been  a  westward  push  or  throw  of  the 
ground  at  and  near  the  point  of  the  most  prominent  cross- 
break,  which  is  shown  by  curvature  of  the  stratification, 
and  which  at  this  point  has  widened  the  lode  and  given  it 
and  especially  the  western  limit  of  it,  a  bend  to  the  west- 
ward From  the  discovery  point  of  the  Eureka  mining 
claim,  the  Eureka  lode  runs  northward,  and  crosses  the 
northerly  end  line  of  the  mining  claim,  and  from  thence 
to  the  discovery  point  of  the  Bullion  mining  claim,  lot  68. 
The  western  boundary  of  the  lode  is  within  the  surface 
ground  of  the  Eureka  mining  claim  from  the  discovery 
point  northward,  until  it  reaches  the  point  where  the 
westerly  side  line  of  the  Eureka  mining  claim  intersects 
the  easterly  side  line  of  the  Bullion  mining  claim,  lot  76, 
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and  from  thence  to  the  northerly  end  line  of  the  Eureka 
mining  claim  the  lode,  in  its  width  and  on  the  apex,  is 
partly  within  and  under  the  surface  ground  of  the  Eureka 
mining  claim,  and  partly  within  and  under  the  surface 
ground  of  the  Bullion  mining  claim,  lot  76,  and  at  no 
point  does  the  whole  width  or  apex  of  the  lode  depart 
from  the  side  line  of  the  Eureka  mining  claim.  The  dip 
of  the  ore  bodies  is  westerly,  and  at  varying  angles  from 
the  horizon.  The  absence  of  explorations  on  the  top  of 
the  hnle,  and  the  depth  of  the  sedimentary  deposit,  ren- 
ders it  imix>ssible  to  define  the  western  limit  of  the  lode 
at  the  apex,  but  the  main  shaft  of  the  Eureka  works  is 
about  100  feet  higher  than  the  discovery  point  of  the 
Bullion,  lot  68,  and  the  300-foot  level  of  the  Eureka 
works  nearly  corresponds  with  the  200-foot  level  of  the 
Bullion  works,  and  on  and  from  this  level  the  western 
limit  of  that  part  of  the  lode  in  dispute  can  be  proxi- 
mately fixed,  and  the  blue  line  on  Exhibit  A  shows  proxi- 
mately the  western  boundary  at  this  level." 

In  view  of  the  evidence,  we  cannot  say  that  the  court 
erred  in  its  findings  on  this  point. 

Counsel  for  appellant  also  claim  that  there  was  a  ma- 
terial variance  between  the  allegations  of  the  cross-com- 
plaint and  the  evidence,  and  that  the  court  erred  in  not  so 
holding,  and  in  not  granting  a  non-suit.  As  we  have  be- 
fore stated,  the  description  of  respondent  company's  sur- 
face claim  is  perfect,  but  the  difficulty  arises  in  describing 
the  lode.  The  evidence  shows  a  larger  portion  of  the  apex 
to  be  west  of  the  west  surface  side  line  of  the  respond- 
ent company's  claim  than  would  appear  from  the  alle^- 
tions  of  the  complaint.  It  is,  however,  alleged  in  the 
complaint  that  the  main  part  of  the  apex  is  east  of  the 
line,  and  it  is  evident  from  the  allegations  of  the  cross- 
complaint  that  the  respondent  company  undertook  to  de- 
scribe and  claimed  the  lode  in  its  entire  width,  the  part 
west  as  well  as  east.  The  practice  in  chancery  is,  when 
there  has  been  a  full  investigation  of  all  the  evidence,  to 
permit  the  parties  to  amend  the  pleadings  so  as  to  make 
the  allegations  correspond  to  the  proofs. 

The  Code  of  Civil  Procedure  of  this  territory  provides 
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that  "no  variance  between  the  allegations  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  unless  it  has  ac- 
tually misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled,  the  court 
may  order  the  pleading  to  be  amended  upon  such  terms 
as  may  be  just."  And  section  342:  "Where,  however,  the 
allegation  of  the  claim  or  defense  to  which  the  proof  is 
directed,  is  unproved,  not  in  some  particular  or  particu- 
lars only,  but  in  its  general  scope  and  meaning,  it  is  not 
to  be  deemed  a  case  of  variance  within  the  last  two 
sections,  but  a  failure  of  proof:"  Laws  Utah,  1884,  p.  211. 

Any  variance  l)etween  the  allegations  and  proofs  in 
this  ease  ought  not  to  have  misled  the  appellant  to 
its  prejudice.  We  do  not  find  that  the  cross-complaint 
is  unproved  in  its  general  scope  and  meaning. 

The  court  found  that  the  western  boundary  of  the  lode 
in  question  is  within  the  surface  ground  of  the  respond- 
ent company's  claim  until  it  reached  a  point  about  600  feet 
south  of  the  north  end  of  the  claim,  and  from  thence  to 
the  north  end  line  the  lode,  in  its  width  and  on  the  apex,  is 
partly  within  and  under  the  surface  ground  of  the  Eureka 
claim,  and  partly  within  and  under  the  surface  ground  of 
the  Bullion  claim,  and  at  no  point  does  the  whole  width  or 
apex  depart  from  the  side  line  of  the  Eureka  claim;  and 
the  court  held  that  the  respondent  was  entitled  to  the 
whole  lode.  In  this  ruling  the  appellant  claims  tfcat  the 
court  erred- 

This  brings  us  to  the  legal  proposition  whether  the  first 
locator,  having  the  apex  of  a  vein  entirely  within  the  sur- 
face lines  of  his  claim  for  a  portion  of  its  length,  and 
the  remaining  portion  partly  within  and  partly  without, 
and  within  the  surface  lines  of  another  claim,  owns  the 
whole  lode  within  the  end  lines  of  the  claim.  We  have 
heen  referred  to  but  few  authorities  on  this  point,  and 
those  few  are  not  in  entire  accord.  It  is  therefore  neces- 
sary to  carefully  consider  the  provisions  of  the  law  pro- 
nding  for  the  location  and  entry  of  the  mineral  lands  of 
the  United  States,  in  order  that  we  may  discern  therein 
the  intent  of  Congress, 
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The  respondent  company's  claiiii  was  located  under  the 
act  of  July  26,  1866,  and  patented  under  the  act  of  May 
10,  1872. 

The  first  section  of  the  former  act  declares  the  mineral 
lands  of  the  public  domain,  surveyed  and  unsurveyed,  to 
be  free  and  open  to  exploration  and  occupation,  etc.  The 
fourth  section  gives  an  additional  claim  for  discovery  to 
the  discoverer. 

The  act  of  1872  is  entitled  "An  act  to  promote  the  de- 
velopment of  the  mineral  resources  of  the  United  States." 
Its  first  section  declares  all  valuable  mineral  deposits  of 
the  public  domain  to  be  free  and  open  to  exploration,  etc. 
The  second  section  forbids  a  location  without  a  discovery 
of  a  vein  or  lode.  The  fourth  section  provides  that  where 
a  tunnel  is  run  for  the  development  of  a  vein  or  lode,  or 
for  the  discovery  of  mines,  the  owners  thereof  shall  have 
the  right  of  possession  of  all  veins  or  lodes  within  3,000 
feet  of  the  face  of  such  tunnel  on  the  line  thereof,  not 
previously  known  to  exist,  discovered  in  such  tunnel,  to 
the  same  extent  as  if  discovered  from  the  surface;  and 
locations  on  the  line  thereof,  not  appearing  on  the  surface, 
made  by  other  parties  after  the  commencement  of  the  tun- 
nel, and  while  being  prosecuted  with  reasonable  diligence, 
shall  be  invalid.  And  other,  parts  of  the  act  require  a 
certain  amount  of  development  work  for  each  year,  and, 
in  case  of  failure  to  perform  such  development  work,  the 
claim  is  to  be  open  for  re-location.  The  fourteenth  section 
provides  that,  where  two  or  more  veins  intersect  or  cross 
each  other,  the  prior  locator  shall  be  entitled  to  all  ore 
or  mineral  contained  within,  the  space  of  intersection ;  and, 
where  two  or  more  veins  unite,  the  oldest  or  prior  location 
shall  take  the  vein  below  the  point  of  union,  including  all 
the  space  of  intersection. 

These  mining  laws  unmistakably  discover  an  intention  to 
favor  and  reward  diligent  discoverers  and  developers  of 
mines.  Letters  patent  protect  the  man  who  invents  a  new 
machine  for  the  application  of  the  forces  of  nature  to  the 
uses  of  man,  for  the  reason  that  his  intelligence,  his  labor, 
and  his  enterprise  have  conferred  a  benefit  upon  society. 
The  public  good,  as  well  as  justice,  demands  that  the  in- 
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venter  should  be  encouraged.  So  the  prospector  who 
climbs  the  mountains,  and  digs  and  toils,  and  discovers  a 
valuable  mine,  ought  to  be  protected,  encouraged,  and  re- 
warded for  his  enterprise,  his  toil,  and  his  skill.  This,  it 
is  believed,  the  public  good,  as  well  as  justice,  demands, 
and  justice  and  the  public  good  are  the  chief  ends  of  this 
law. 

Section  2  of  the  act  of  1866  provides  "that  when  any  per- 
son or  association  of  i)ersons  claim  a  rein  or  lode  of  quartz 
or  other  rock  in  place,  bearing  gold,  silver,  cinnabar,  or 
copper,  having  previously  occupied  and  improved,  etc., 
...  it  shall  and  may  be  lawful  for  said  claimant 
...  to  file  in  the  local  land  office  a  diagram  of  the 
same,  so  extended  laterally  or  otherwise  as  to  conform  to 
the  local  laws,  customs,  and  rules  of  mines,  and  to  enter 
such  tract,  and  receive  a  patent  therefor  granting  such 
mine,  together  with  the  right  to  follow  such  vein  or  lode, 
with  its  dips,  angles,  and  variations,  to  any  depth,  although 
it  may  enter  the  land  adjoining,  which  land  adjoining  shall 
be  sold  subject  to  this  condition."  The  claim  to  be  secured 
is  that  to  a  lode  or  vein,  and  the  grant  is  of  the  mine 
(which  appears  to  be  synonymous  in  its  meaning  with  the 
terms  'Vein"  or  "lode" ),  together  with  the  dips,  angles,  and 
variations,  to  any  depth,  and  the  right  to  follow  the  lode 
into  land  adjoining. 

The  third  section  requires  the  surveyor  general  to  desig- 
nate in  his  survey  the  value  of  the  labor  and  improve- 
ments, and  the  character  of  the  vein  exposed,  and  declares 
that  the  survey  shall  in  no  case  cover  more  than  one 
vein  or  lode,  and  no  j)atent  shall  issue  for  more  than 
one  vein  or  lode,  which  shall  be  expressed  in  the  patent 
issued.  This  section  regards  the  vein  as  the  valuable  sub- 
ject of  the  patent. 

Section  4  makes  provision  for  the  adjustment  of  govern- 
ment-surveys to  the  limits  of  mining  claims  previously 
located,  and  provides  that  no  location  thereafter  made 
shall  exceed  200  feet  in  length  along  the  vein  for  each 
locator,  with  an  additional  claim  for  discovery  to  the  dis- 
coverer of  the  lode,  with  the  right  to  follow  such  vein  to 
any  depth,  with  all  its  dips,  variations,  and  angles,  to- 
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gether  with  a  reasonable  quantity  of  surface  for  the  con- 
venient working  of  the  same  as  fixed  by  local  rules;  and 
provides,  further,  that  no  person  may  make  more  than  one 
location  on  the  same  lode,  and  not  more  than  3000  feet 
shall  be  taken  in  any  one  claim  by  any  association  of  per- 
sona. While  this  section  limits  the  right  of  a  person  to  a 
lode  longitudinally,  it  does  not  limit  such  right  in  the 
direction  of  the  width  of  the  lode.  The  right  as  to  the 
width  of  the  surface  ground  is  limited,  but  not  the  right  as 
to  the  width  of  the  vein. 

Section  2  of  the  act  of  1872  provides  "that  mining  claims 
upon  veins  or  lodes  shall  be  governed,  as  to  length,  along 
the  vein  or  lode,  by  the  customs,  regulations,  and  laws  in 
force  at  the  date  of  their  location.  And  mining  claims 
located  after  the  passage  of  the  act  shall  not  exceed  one 
thousand  five  hundred  feet  in  length  along  the  vein  or 
lode;  but  no  location  of  a  mining  claim  shall  be  made 
until  the  discovery  of  the  vein  or  lode  within  the  limits 
of  the  claim  located.  Xo  claim  shall  extend  more  than 
three  hundred  feet  on  each  side  of  the  middle  of  the  vein 
at  the  surface,  nor  be  limited  to  less  than  twenty-five  feet 
on  each  side  of  the  'middle  of  the  vein  at  thp  surface." 

Section  3  declares  "that  the  locators  of  all  mining  loca- 
tions heretofore  made,  or  which  shall  hereafter  be  made, 
on  any  mineral  vein,  lode,  or  ledge,  .  .  .  shall  have 
the  exclusive  right  of  possession  and  enjoyment  of  all  the 
surface  ground  included  within  the  lines  of  their  locations, 
and  of  all  veins,  lodes,  and  ledges  throughout  .their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface 
lines  extended  downwards  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  • 
in  their  course  downwards  as  to  extend  outside  of  the  ver- 
tical side  lines  of  said  surface  locations.''  And  the  longi- 
tudinal rights  of  locators  are  limited  by  vertical  plalies 
drawn  downward  through  the  end  lines  of  their  claims. 
The  proviso  to  this  section  limits  the  locator's  rights  on 
the  surface  to  the  surface  lines  of  his  claim,  but  recog- 
nizes his  right  to  the  entire  vein  beneath  the  surface 
find  downwards. 

This  section  gives  the  exclusive  right  of  possession  and 
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enjoyment  of  the  surface  of  a  claim,  and  to  all  veins  the 
apexes  of  which  are  found  within  planes  extended  down- 
wards vertically  through  the  surface  lines.  Does  this  lan- 
guage mean  that  the  apex  must  be  entirely  within  those 
lines,  or  that  it  must  not  be  entirely  without?  When 
the  apex  lies  partly  within  and  partly  without,  was  it  the 
intention  to  segregate  the  vein,  or,  so  to  speak,  to  split 
it  laterally? 

The  fourteenth  section  gives  the  prior  locator  the  entire 
vein  within  the  space  of  intersection;  and,  where  two  or 
more  veins  unite,  the  oldest  or  prior  location  takes  the 
whole  below  the  point  of  union,  including  the  space  of  in- 
tersection.    These  provisos  recognize  no  division.      The 
point  of  union  may  be  beneath  the  surface  of  the  junior 
claim,  and  that  claim  may  have  the  larger  vein,  but  that 
makes  no  difference — the  first  discoverer  takes  the  entire 
vein  below  the  point  of  union.     The  point  of  union  must 
be  regarded  as  in  fact  the  apex  of  the  united  vein,  or  the 
tops  of  the  veins  which  form  it  must  be  its  apexes;  but 
the  apex  of  the  vein  j&rst  discovered  is  the  legal  apex  of 
the  united  vein,  and  gives  the   right   to  the  whole.     By 
complying /with  the  law  the  first  discoverer  takes  it  all  as 
the  reward  for  his  diligence  and  enterprise,  and  this  would 
be  BO  notwithstanding  that  the  united  lode  might  be  under 
the  surface  ground  of  the  junior  claim.     In  a  case  where  a 
number  of  veins  have  so  united,  if  the  or^  indications  had 
been  such  as  to  authorize  the  conclusion  that  there  was 
but  one  broad  vein  or  lode,  then  each  locator  would  have 
been  confined  to  so  much   as    was    beneath   the   surface, 
and  the  vein  at  last  might  be  found  beneath  the  surface  > 
^t  the  junior  claim,  in  which  case  the  first  discoverer  would 
lose  all  but  a  fraction,  and  the  junior  discoverer  would 
bave  almost  all  that  is  valuable.     If  the  law  is  as  claimed 
by  appellant,  such  would  be  the  result;   and   when   the 
ap^x  is  found,  as   in    this  case,  a  hundred   feet  beneath 
*he  surface,  the  first  discoverer  may  lose  the  main  body 
^^  the  vein,  if  he  does  not,  before  locating,  take  time  to 
explore  the  entire  top  of  the  vein  by  sinking  shafts;  and 
b^  must  lose  more  or  less   in  any  case  where   the  apex 
^  so  broad   that   the   law  and  the  rules  of  miners  will 
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not  permit  him  to  make  his  surface  claim  wide  enough 
to  cover  it. 

The  lode  in  question  was  located  under  the  law  of 
1866,  and  section  16  of  the  act  of  1872  declares  that 
nothing  contained  in  that  act  shall  be  construed  to  im- 
pair in  any  way  rights  or  interests  under  existing  laws. 
Under  the  law  of  1866  the  surface  ground  was  merely 
for  the  convenient  working  of  the  lode.  The  discoverer 
and  first  locator  took  the  lode  in  its  entirety.  The  law 
contemplated  its  segregation  in  its  length,  not  in  its  width. 
It  refers  to  lodes  between  the  end  lines,  not  to  a  part  of 
a  lode.  No  expression  can  be  found  in  it  indicating  an 
intention  to  limit  the  rights  of  the  locator  to  a  portion 
of  the  lode  in  its  width.  The  discovery  of  any  part  of 
the  apex  of  a  vein  is  regarded  by  it  as  a  discovery  of 
the  entire  apex.  And  we  think  that  the  law  of  1872, 
when  all  of  its  provisions  are  considered  together,  and  in 
connection  with  the  former  law  on  the  subject,  as  it  should 
be,  evinces  the  same  intent  Under  this  law  the  discov- 
erer of  any  part  of  the  apex  gets  the  right  to  its  entire 
width,  despite  the  fact  that  a  portion  of  the  width  may 
be  outside  of  the  surface  side  lines  of  his  claim  extended 
downwards  vertically.  While  he  has  no  right  to  the  extrft- 
lateral  surface  he  has  a  right  to  the  extra  lateral  lode  be- 
neath the  surface. 

This  view  is  in  harmony  with  the  case  of  Flagstaff  Sil- 
vrr  MhL  Co,  v.  Tarbct,  98  U.  S.,  463.  In  that  case  the 
patent  of  the  defendant  was  for  2,600  feet  in  length  and 
100  feet  in  width,  and  the  location  was  across  the  vein. 
The  court  held  that  the  side  lines  became  the  end  lines;  that 
a  party  could  not  locate  across  the  vein,  and  then  claim 
the  full  length  of  his  claim  on  the  strike,  nor  could  he  fol- 
low the  vein  longitudinally  entirely  outside  of  his  surface 
lines  vertically  extended.  The  court  said:  "Slight  devia- 
tions of  the  outcropping  lode  from  the  location  of  the  claim 
would  probably  not  affect  the  right  of  the  locator  to  appro- 
priate the  continuous  vein,  but  if  it  should  make  a  material 
departure  from  his  location,  and  run  oflp  in  a  different  direc- 
tion, and  not  return  to  it,  it  certainly  could  not  be  said 
that  the  location  was  on  that  vein  or  lode  further  than  it 
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continued  substantially  to  correspond  with  it.  Of  what  use 
would  a  location  be  for  any  purpose  of  defining  the  rights 
of  the  parties  if  it  could  be  thus  made  to  cover  a  lode  or 
vein  which  runs  entirely  away  from  it?" 

In  the  case  before  us  the  apex  of  the  vein  did  not  run 
off  in  a  different  direction,  and  not  return  to  the  loca- 
tion. According  to  the  findings  in  this  case,  the  location 
of  the  claim  was  along  the  apex  of  the  vein,  and  the  south- 
erly portion  of  the  apex  was  entirely  within  it,  but  the 
northerly  end  of  the  apex  widened  out  so  that  the  lode  was 
partly  within  and  partly  without. 

The  circuit  court,  district  of  California,  used  the  follow- 
ing language  in  its  charge  to  the  jury  in  a  mining  cause: 
"But  if  you  find  that  said  vein  or  lode  so  cut  by  defendant 
is  not  one  of  the  veins  or  lodes  discovered  within  any 
claim  the  title  to  which  you  find  in  the  plaintiff,  and  that 
its  apex  or  top  is  not  within  the  side  lines  of  any  such 
claim  of  plaintiff  drawn  vertically  downwards,  but  is  a 
separate,  independent  vein,  every  part  of  which  lies  to  the 
eastward  or  outside  of  and  beyond  any  claim  the  title  to 
which  you  find  to  be  in  the  plaintiff,  and  7io  part  of  the 
apex  or  top  of  which  is  within  the  side  lines  of  such  claim 
drawn  vertically  downwards,  then  it  does  not  belong  to 
plaintiff,  and  your  verdict  will  be  for  defendant."  North 
Noonday  Min.  Co.  v.  Orient  Min,  Co..  6  Sawy.,  299;  S.  C. 
1  Fed.  Kep.,  522. 

To  the  same  effect  is  the  case  of  Roue  v.  Richmond  Min. 
Co.,  17  Nev.,  25,  although  there  the  point  seems  to  have 
been  conceded  by  counsel  on  both  sides.  The  United 
States  circuit  court  of  Colorado  held,  however,  that  a  right 
to  an  entire  lode  cannot  be  asserted  under  a  location  cover- 
ing a  part  only  of  its  width,  and  is  only  good  for  the  part 
within  the  lines  extended  vertically  downwards:  Hall  v. 
Equator  Mining  &  Smelting  Co. 

Other  decisions  upon  the  point  were  mentioned  by 
counsel  on  the  argument,  but  we  are  unable  to  obtain  any 
authentic  report  of  them. 

The  ruling  of  the  court  admitting  in  evidence  the  patent 
from  the  United  States  to  the  Eureka  Mining  Company, 
which  was  the  source  of   respondent  company's  title,  is 
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assigned  as  error.  The  laws  of  the  United  States  require 
all  patents  from  the  general  land  office  to  be  recorded  in 
that  office,  and  the  commissioner  is  required  to  furnish 
exemplifications  thereof  when  required  by  interested  par- 
ties, and  such  exemplifications,  authenticated  by  the  seal 
and  certificate  of  the  commissioner,  are  made  evidence 
equally  with  the  originals  thereof.  Rev.  St,  U.  S.,  sees.  454, 
458,  461,  891,  2469,  2470.  We  are  of  the  opinion  that  sec 
tion  1198  of  the  Utah  Code  of  Civil  Procedure  does  not 
apply  to  a  patent  so  exemplified. 

Numerous  other  errors  are  assigned  on  this  record,  none 
of  which,  in  the  opinion  of  this  court,  are  sufficient  to  au- 
thorize a  reversal. 

Finding  no  error  in  the  record,  we  affirm  the  decree  of 
the  trial  court. 

Powers,  J.,  concurred. 

BoREMAN,  J.  (dissenting):  I  am  unable  to  concur  with 
the  majority  of  the  court  in  the  views  they  have  just  ex- 
pressed, or  in  the  conclusion  they  have  reached.  Our  dif- 
ferences are  so  radical  that  I  am  constrained  to  state  the 
principal  grounds  for  my  non-concurrence.  The  Eureka 
Hill  Company  owns  the  Eureka  claim,  and  the  Bullion 
Company  (appellant)  owns  the  Bullion  claim  76.  Both 
claims  were  lo<".ated  under  the  law  of  1866,  and  both 
were  patented  under  and  by  virtue  of  the  law  of  1872. 

1.  The  first  question  which  requires  consideration  is 
whether  the  cross-complaint  states  grounds  for  equitable 
relief.  The  following  section  is  the  authority  claimed 
for  the  equitable  interference  to  try  the  title  to  the  prop- 
erty: "An  action  may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  in  real  prop- 
erty adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim:"  Laws  Utah,  1884,  p.  271,  sec.  620. 

I  am  inclined  to  think  that  this  section  is  not  applicable 
to  the  case  at  bar.  If  the  interpretation  put  upon  it  by 
counsel  for  the  respondent  be  correct,  that  the  party  suing 
must  be  in  possession,  and  the  party  being  sued  must  be 
out  of  possession,  then,  in  my  view,  the  respondent,  the 
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Eureka  Hill  Company,  has,  in  its  cross-complaint,  stated 
itself  out  of  court.  The  facts  alleged  show  the  appellant 
to  be  in  the  permanent  occupancy — the  actual  possessor  of 
the  lode  or  ground — as  much  as  the  respondent  is.  The 
appellant  is  on  the  lode  at  one  place,  and  the  respondent  is 
on  it  at  another.  The  respondent  claims  that  it  is  in  pos- 
session as  the  owner  of  the  Eureka  claim,  and  the  appel- 
lant claims  possession  as  owner  of  the  Bullion  claim  76. 
The  respondent  claims  that  it  is  in  possession  of  the  place 
where  the  appellant  is  working,  but  admits  that  its  posses- 
sion is  only  constructive,  because  it  owns  the  ledge.  But 
such  constructive  possession  can  avail  nothing  against  the 
appellant,  when  the  appellant  has  ousted  respondent  from 
the  part  occupied  by  appellant  To  such  part,  the  appel- 
lant's occupancy  is  exclusive  and  hostile  to  respondent's, 
the  appellant  claiming  title  to  it  as  part  of  the  Bullion 
ground.  To  so  much,  therefore,  of  the  ground  as  is  reached 
by  the  appellant  through  its  shaft,  sunk  upon  its  own 
ground,  there  can  be  no  question  of  appellant's  actual  pos- 
session. It  was  more  in  possession  than  a  mere  trespasser. 
It  was  not  going  and  coming  upon  the  ground  as  one  who 
goes  upon  land  to  get  wood,  cut  grass,  or  get  sand,  but  it 
was  there  doing  work,  and  continuous  work,  claiming  to 
own  the  ground *and  lode,  and  proposed  to  continue  there. 
It  certainly,  therefore,  was  not  out  of  possession,  and  the 
statute  does  not  apply  unless  it  be  out  of  possession.  But 
it  is  said  that  the  Bullion  Company  (appellant)  claims 
more  ground  than  it  actually  occupies,  namely,  700  feet 
of  the  "northerly  end"  of  the  Eureka  lode.  But  by  the 
interpretation  of  respondent,  and  also  of  the  lower  court, 
this  700  feet  includes  the  place  actually  occupied  by  ap- 
pellant If  this  be  true,  then  in  order  to  defeat  a  trial,  by 
action  at  law,  of  the  legal  title  to  that  part  actually  occu- 
pied by  appellant,  it  is  only  necessary  for  the  party  suing 
to  say  that  the  party  sued  claimed  more  than  he  occu- 
pied. I  do  not  think  this  kind  of  mancevering  should 
prevent  a  party  from  having  his  legal  title  tried  by  ac- 
tion at  law,  in  which  he  would  have  a  jury  as  his  right. 
But  it  may  be  said,  and  I  think  not  without  some  truth, 
that  from  the  language  of   the  cross-complaint  we  have 
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no  right  to  infer  that  the  700  feet  in  question  embraced 
the  part  in  actual  occupancy  of  appellant.  Yet  if  this  be 
true,  the  question  remains,  what  right  has  a  party  in  a  suit 
over  ground  occupied  by  defendant  to  make  by  his  cross- 
complaint  a  contest  to  ground  not  occupied  by  a  defend- 
ant, in  order  to  defeat  a  trial  by  jury  of  the  title  to  the 
part  occupied?  Such  a  right  cannot  exist  by  reason  of  the 
rule  that,  if  equity  attaches  for  one  purpose,  it  attaches  for 
all,  because — Firsf,  the  trial  by  jury  is  a  constitutional 
right;  and,  second^  if  the  party  sued  be  in  occupancy  of 
a  part  of  the  ground,  the  suit  in  equity  cannot  be  re- 
sorted to,  for  the  reason  that  it  can,  under  the  statute,  be 
resorted  to  only  where  defendant  is  out  of  possession.  A 
bill  in  chancery  cannot  be  used  as  an  action  of  ejecti5ent 

It  is  well  recognized  that  relief  in  equity,  by  way  of 
injunction,  may  be  resorted  to,  to  stay  waste  or  trespass; 
but  this  is  pending  litigation  of  the  legal  title,  and  the 
litigation  of  the  legal  title  must  be  in  a  court  of  law. 
The  injunctive  relief  is  to  stay  waste  or  trespass,  but  the 
relief  at  law  is  to  settle  a  legal  title.  Because  one  has  such 
right  to  go  into  equity  to  stay  waste  or  trespass  is  not  a 
ground  for  taking  jurisdiction  to  try  legal  title  in  equity, 
and  I  do  not  think  any  authority  can  be  shown  for  it. 

It  is  sometimes  said,  and  in  one  instance  by  high  au- 
thority, that  the  constitutional  right  of  trial  by  jury  is 
satisfied  by  the  trial  of  the  issue  as  an  issue  out  of  chan- 
cery, but  I  am  unable  to  subscribe  to  such  a  doctrine. 
Such  a  jury  is  not  a  constitutional  right,  and  it  is  not  to 
try  the  title  in  the  true  sense  of  the  word,  but  is  simply 
used  to  enlighten  the  conscience  of  the  chancellor,  and 
has  no  binding  effect  upon  the  court,  or  upon  the  rights 
of  the  parties.  But  in  the  case  at  bar  there  was  no  trial 
by  jury  of  any  issue,  either  out  of  chancery  or  other- 
wise. Under  the  section  of  the  statute  referred  to,  I  can 
therefore  see  no  authority  for  a  resort  to  an  equitable  pro- 
ceeding. 

It  is  then  a  question  whether,  aside  from  the  statute, 
there  is  any  authority  for  the  interposition  of  equity.  Is 
it  contended  that  the  powers  of  a  court  of  law  are  not 
sufficient  to  afford  a  complete  remedy,  or  its  modes  of  pro- 
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ceeding  are  inadequate  to  tlie  purpose?  I  am  unable  to 
see  wherein  either  tre8})a8S  or  ejectment  might  not  give  a 
complete  remedy,  and  that  such  mode  of  proceeding  would 
not  be  adequate  to  the  purpose.  Trespass  would  settle  the 
title  to  the  ground  trespassed  upon,  and  ejectment  would 
settle  the  title  to  the  whole  lode,  and  guard  all  the  rights 
of  the  parties:  Bullion  Min,  Co,  v.  Croesus  Gold  &  Sil- 
ver Min,  Co.,  2  Nev.,  168;  Bainbridge,  Mines  {4th  London 
Ed.),332. 

Where,  as  in  this  case,  the  question  relates  only  to  legal 
titles,  it  would  seem  that  a  suit  at  law  is  the  appropriate 
and  only  appropriate  place  to  try  them.  Ejectment  is  the 
remedy  usually  resorted  to  throughout  this  whole  nation  to 
try  titles  to  land.  In  this  territory,  the  action  is  in  the 
nature  of  ejectment;  and  if  it  allows  the  title  to  be  tried, 
and  that  title  be  legal,  what  is  there  for  equity  to  deal 
with?    The  remedy  is  complete. 

But  it  is  contended  that  the  mode  of  proceeding  is  in- 
adequate, in  that  the  judgment  would  not  show  on  its 
face  that  the  title  was  settled,  and  that  this  must  be 
shown  by  extraneous  evidence,  which  is  frequently  lost, 
or  at  least  difficult  to  obtain.  I  do  not  think  that  the 
mode  of  proceeding  can  be  said  to  be  inadequate,  simply 
because  the  judgment  does  not  show  that  the  title  was 
tried.  The  mode  of  proceeding  referred  to  in  such  cases 
is  that  which  is  used  to  try  the  title,  and  not  that  which  is 
used  to  show  that  the  title  was  tried.  The  mode  of  pro- 
ceeding would  be  fully  adequate  to  try  the  title;  and,  if  that 
be  so,  the  simple  fact  that  the  judgment  did  not  show  that 
the  title  was  tried,  is  a  very  attenuated  thread  upon  which 
to  hang  the  interposition  of  equity,  and  to  deprive  a 
party  of  a  constitutional  right  of  trial  by  jury.  Besides, 
if  the  argument  in  behalf  of  the  equitable  interposition 
can  be  upheld  in  such  a  case,  then  there  is  no  case  of  eject- 
ment or  trespass  in  which  the  same  reason  for  such  inter- 
position cannot  be  shown.  The  inevitable  logic  of  said 
interposition  of  equity  is  to  strike  down  the  action  of  eject- 
ment and  trespass  altogether  for  the  trial  of  the  legal  title. 
But  a  complete  answer  to  the  argument  that  the  judgment 
would  not,  and  the  decree  would,  show  that  the  title  was 
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tried,  is  to  be  found  in  the  fact  that,  especially  in  eject- 
ment, the  general  presumption  is  that  the  .title  was  tried, 
and  that  such  judgment  is  a  bar  to  the  subsequent  trial 
of  the  title  to  the  same  property,  unless  it  be  shown  that 
the  title  was  not  tried. 

2.  The  whole  question  regarding  the  title  to  the  ore 
bodies  inside  the  Bullion  lines  could  have  been  settled  in 
the  principal  action.  The  respondent  (Eureka  Company) 
by  its  cross-complaint,  claims  that  by  trespass  it  could  only 
have  settled  title  to  the  spot  where  it  alleged  that  the 
Bullion  Company  was  trespassing,  and  the  trespass  was 
alleged  at  one  point,  through  one  shaft.  If  this  were  true, 
the  reasoning  would  show  simply  that,  where  a  party  is 
sued  for  trespassing  all  over  a  10-acre  field,  he  can,  in  re- 
sponse, bring  a  cross-bill  alleging  that  he  claims  the  lot, 
and  that  the  other  party  is  trespassing  at  one  point  on  it, 
and  that  he  cannot  bring  trespass,  because,  by  so  doing, 
the  title  to  only  that  one  point  could  be  settled,  whereas 
he  wanted  to  settle  the  title  to  the  whole  lot,  and  resorts 
io  equity  to  do  it,  as  at  law  he  could  settle  title  to  the  one 
point  only.  It  would  seem  strange  that  he  should  not 
realize  that  the  title  to  the  whole  10  acres  could  have  been 
settled  in  the  principal  suit,  without  a  resort  to  equity,  for 
in  the  principal  action  title  to  the  whole  10-acre  lot  could 
be  put  in  issue.  That  is  this  case.  The  principal  action 
charged  defendants  with  trespassing  all  through  the 
Bullion  claim,  under  ground,  and  asked  judgment  against 
defendants  for  such  trespass.  If  respondent  ( defendant ) 
and  not  the  Bullion  Company,  had  the  right  to  such  lode 
in  the  Bullion  ground,  could  it  not  have  been  so  ascertained 
in  that  action,  and  defendant  have  had  judgment?  If  that 
action  would  not  have  settled  that  question,  nothing  would 
have  been  settled  in  it;  for  the  whole  lode,  so  far  as  it  was  in 
the  Bullion  ground,  was  claimed  by  the  Bullion  Company, 
and  its  right  thereto  denied.  It  is  claimed  that  the  cross- 
complaint  is  made  in  order  to  settle  the  adverse  claim  of 
the  Bullion  Company  to  so  much  of  the  Eureka  lode  as  is 
found  inside  of  the  side  lines  of  the  Bullion.  The  princi- 
pal suit  is  to  exactly  the  same  eflPect  It  charges  respond- 
ent with  trespassing  all  through  that  part  of  the  Bullion 
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ground;  and  if  the  respondent  could  show  that  all  of  its 
works  under  the  Bullion  were  upon  its  own  ledge,  would 
not  that  settle  the  question  of  title?  This  cross-suit  is  not 
a  suit  to  settle  boundaries,  and  nothing  in  it  would  lead  a 
person  to  presume  that  such  was  its  purpose.  The  prin- 
cipal suit,  in  my  judgment,  would  have  given  all  of  the 
relief  that  the  respondent  could  claim  under  the  cross  com- 
plaint. 

3.  The  statute  in  regard  to  cross-com plaints  requires  that 
the  affirmative  relief  asked  in  a  cross-complaint  must  be 
one  *'affecting  the  propel'ty  to  which  the  action  relates:"  ' 
Laws  Utah  1884,  p.  207,  sec.  305.  The  relief  granted  by 
the  court  affected  the  property  to  which  the  principal  ac- 
tion relates,  but  there  is  no  statement  in  the  cross-com- 
plaint affirming  that  the  relief  prayed  for  does  in  any  man- 
ner affect  such  property.  That  it  does  so  relate  is  a 
matter  of  the  merest  inference.  The  principal  action  has 
reference  wholly  to  a  ledge  or  lode  having  its  apex  inside 
of  the  side  lines  of  the  Bullion  claim,  and  the  cross-com- 
plaint speaks  only  of  a  ledge  or  lode  having  its  apex  in- 
side of  the  side  lines  of  the  Eureka  claim.  The  only  intim- 
ation that  anything  else  is  included,  is  a  reference  to  an 
immaterial  departure  from  the  side  lines  at  one  point  and 
for  a  short  distance.  With  this  "unimportant"  variation, 
it  refers  to  no  lode  whose  apex  is  not  wholly  inside  of  the 
Eureka  claim.  The  ground  about  which  the  principal  suit 
has  to  do,  is  a  lode  whose  apex  is  wholly  inside  the  side 
lines  of  the  Bullion  claim.  The  cross-complaint,  there- 
fore, on  its  face,  does  not  affect  the  property  to  which 
the  principal  action  relates,  and  the  cross-complaint  is  not 
warranted  or  authorized. 

4.  That  these  two  actions,  the  principal  one  and  the 
cross-complaint,  are  in  regard  to  the  same  ground,  is  not  a 
matter  of  allegation,  but  one  of  bare  inference,  from  the 
well-known  fact  outside  of  the  pleadings  that  the  north- 
em  ends  of  the  two  claims  overlap  each  other,  and  thus 
present  a  surface  (conflict;  and  this  is  a  reasonable  infer- 
ence, if  we  are  allowed  to  resort  to  bare  inferences.  Both 
claims  have  a  northerly  and  southerly  direction,  and,  as 
they  proceed  north,  approach,  and  for  some  700  feet  over^ 
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lap,  each  other,  forming  a  wedge-shaped  parcel  of  ground, 
with  the  point  of  the  wedge  directed  south.  It  would  seem 
to  me  that  any.  one  reading  the  pleadings,  and  knowing  of 
this  triangular  surface  conflict,  and  assuming  that  the  prin- 
.  cipal  action  and  the  cross-complaint  had,  or  ought  to 
have,  regard  to  the  same  property,  would  necessarily 
conclude  that  the  contt^st  on  this  cross-bill  must  have 
reference  wholly  to  this  overlap  this  wedge  —and  so  much 
of  the  ledge  as  should  pass  out  of  the  side  lines  on  the 
dip.  Such  a  conclusion,  to  my  mind,  is  inevitable  and  ir- 
resistible. 

But  after  the  action  had  been  pending  for  a  time,  and 
a  trial  was  about  to  be  entered  upon,  the  parties  entered 
into  a  stipulation  which  completely  removed  this  "wedge" 
out  of  the  case,  and  all  rights  regarding  the  same  were  to 
be  held  in  abeyance.  This  stipulation  provides  that  the 
judgment  in  the  case  at  bar  shall  not  prejudice  nor  affect 
the  rights  of  the  parties  thereto  regarding  the  "wedge;" 
but  there  is  no  provision  therein  precluding  the  stipula- 
tion from  affecting  the  judgment  in  this  case.  The  judg- 
ment shall  not  affect  the  "wedge,"  but  the  stipulation  may 
affect  the  judgment.  Had  it  been  intended  that  the  stipu- 
lation should  not  affect  the  judgment,  it  is  presumed  that 
it  would  have  been  so  stated.  It  was  a  stipulation  in  this 
ca^Cy  and  made  a  part  of  the  judgment  roll,  and  the  very 
purpose  of  it  was  to  affect  the  judgment.  If  not  so,  why 
was  it  entered  into  in  this  case,  and  the  pleadings  modi- 
fied accordingly  by  order  of  court?  It  seems  to  me  that, 
even  if  both  parties  had  agreed  that  it  should  not  affect 
the  judgment,  still  the  court  could  not  have  reached  a  con- 
clusion favorable  to  respondent  without  considering  the 
title  to  the  "wedge."  But  they  did  not  so  agree,  although 
they  removed  the  "wedge"  out  of  this  case.  It  was  evi- 
dently then  considered  by  the  court  as  in  the  case.  But 
what  is  the  effect  of  its  removal?  To  my  mind,  the  effect 
is  to  take  the  heart  out  6f  the  case.  There  is  nothing  left 
to  litigate.  The  removal  of  all  (questions  regarding  the 
title  to  the  "wedge"  removes  all  (juestions  regarding  the 
entry  of  the  lode  into  the  Bullion  ground.  In  the  cross- 
complaint  it  is  held,  if  anything  is  held  as  to  the  Eureka 
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ledge  entering  the  Bullion  ground,  that  it  so  enters  on 
the  dip,  and  not  otherwise.  But  there  is  no  way  for  it 
to  dip  into  the  Bullion  ground,  except  by  passing  through 
the  ''wedge,"  either  on  the  apex  or  on  the  dip.  The  title 
to  the  "wedge"  is  therefore  an  important  factor  in  the  case; 
and,  if  the  title  to  it  is  by  stipulation  held  in  abeyance 
the  title  to  the  alleged  Eureka  lode,  either  on  the  dip  or 
on  the  apex,  is  necessarily  held  in  abeyance.  It  is  not 
to  be  recognized  as  belonging  to  anybody.  If  the  court 
cannot  pass  upon  the  title  to  the  "wedge,"  how  is  it  to 
pass  upon  the  title  to  an  extension  of  the  ledge,  which  is 
found  only  by  the  court  deciding  who  owns  the  "wedge?" 
The  Eureka  Company  can  have  no  right  or  title  to  the  lode 
passing  into  the  Bullion  ground,  no  matter  whether  on 
the  dip  or  on  the  apex,  unless  it  owns  the  lode  just  before 
it  passes  into  such  ground.  The  Eureka  Company  claims 
title  to  the  lode  because  it  first  located  it,  and  claims 
the  right  to  follow  it.  If,  in  attempting  to  follow  it,  there 
is  a  space  that  it  cannot  show  title  to,  how  is  it  possi- 
ble to  show  title  to  that  which  is  beyond?  Its  title  must 
be  continuous  from  the  ground  it  is  admitted  to  own,  clear 
into  the  disputed  ground.  If  this  continuity  is  broken, 
it  holds  nothing  beyond.  The  basis  of  its  claim  to  so 
much  of  the  ledge  as  is  in  the  Bullion  ground  is  that  it 
is  a  continuation  of  that  which  it  is  admitted  to  own. 
If,  then,  its  title  to  so  much  of  the  ledge  as  intervenes 
between  what  it  is  admitted  to  own  and  that  which  is 
in  contest  is  not  and  cannot  be  established  in  this  action, 
but  is  held  in  abeyance,  it  can  have  no  possible  stand- 
ing upon  which  to  make  a  claim  to  the  continuous  part 
in  the  Bullion  ground.  It  is  like  the  accretions  to  land 
bordering  upon  a  body  of  water.  The  claimant  has  title 
to  the  accretions  because  he  owns  the  land  to  which  the 
accretions  attach;  but,  if  his  title  to  the  land  thus  border- 
ing on  the  water  is  not  to  be  shown  or  proved,  there  is, 
to  my  mind,  no  way  for  the  claimant  to  establish  his 
title  to  the  accretions.  In  the  present  case,  the  "wedge" 
is,  by  stipulation,  taken  out  of  the  case,  and  hence  there 
is  no  way  for  the  Eureka  Company  to  establish  its  title  to 
the  parts  of   the  lode   beyond    the    "wedge."      I   do   not 
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think  the  trial  could  proceed,  over  the  objection  of  the 
appellant,  after  attention  was  called  to  the  stipulation; 
and,  if  the  trial  should  proceed,  judgment  for  the  appel- 
lant was  inevitable,  for  the  ** wedge"  extended  clear  along 
the  whole  700  feet,  and  there  was  no  way  for  the  Eureka 
Company  to  reach  the  Bullion  ground  except  through  the 
**wedge."  All  of  its  works,  its  drifts,  and  cross-cuts, 
through  which  it  sought  to  have  its  connections  with  the 
Bullion  ground,  were  through  the  "wedge."  The  very 
place  where  tht^  Bullion  Company  would  strike  the  lode 
in  its  shaft,  as  specified  in  the  cross-complaint,  was  in 
the  "wedge,"  or  in  the  ledge  after  it  had  passed  through 
the  "wedge"  and  inU)  the  Bullion  ground.  If  it  could  not 
prove  title  to  the  "wedge,"  how  was  it*  harmed  by  the  works 
of  the  Bullion  Company?  The  Bullion  Company  was  not 
on  ground  to  which  the  Eureka  could  prove  title,  and  with- 
out this  it  had  no  right  to  complain.  All  of  the  drifts, 
cross-cuts,  and  other  works  through  which  respondent  car- 
ried its  experts  and  other  witnesses  lead  through  the 
"wedge."  Blot  the  "wedge"  out,  and  the  connection  with 
its  lode  was  completely  broken. 

5.  The  case  tried  was  not  the  case  made  by  the  plead- 
ings. The  cross-complaint  alleges  that  the  Eureka  Com- 
pany { respondent )  is  owner  of,  and  in  possession  of,  the 
Eureka  mining  claim,  and  "that  said  mining  claim  con- 
tains a  lode  of  rock  in  place,  bearing  silver  and  other 
metals,  the  course,  sir  ike,  or  apex  oi  which  are  in  the  said 
mining  claim,  and  heiween  the  side  lines  thereof,  and  in  di- 
rection nearly  parallel  to  said  side  lines ;  that  said  lode  in 
the  Eureka  mining  claim  is  very  wide,  and  dips  westerly, 
and,  by  a  variation  of  the  lidnging  widl  at  one  point  H,m\ 
for  a  short  distance,  the  said  wall,  and  a  sm(dl  and  com- 
paratively unimportant  part  of  the  width  of  the  lode,  is 
westerly  of  and  outside  of  the  westerly  surface  side  line 
of  the  Eureka  mining  claim,  and  in  ground  claimed  to  be- 
long to  the  Bullion  mining  claim,  lot  7(5,  but  for  the  en- 
tire length  of  said  Eureka  mining  claim  the  main  jfart  of 
the  rein  in  its  width  is  in,  and  has  its  ape.r  in,  the  said 
Eureka  mining  claim;"  that  the  Eureka  claim  is  older 
than   the   Bullion,    (7(5),   yet  that  the   plaintiff  (Bullion 
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Company )  for  over  a  year  has  been  in  possession  of,  and 
claiming  to  own,  the  Bullion  mining  claim,  and  **has  set 
up  and  made,  and  still  asserts,  an  adverse  claim  to  about 
700  feet  of  the  northerhj  end  of  said  Eureka  lode,  the 
property  of  said  defendant,  and  said  plaintiff  claims  that 
about  700  feet  of  the  northern  end  of  said  Eureka  lode 
belongs  to  and  is  a  part  of  said  Bullion  mining  claim,  lot 
76,  and  that  plainiiff  onms  said  part  of  said  lode  as  a 
part  of  said  mining  claim;  that  the  plaintiff,  in  pursuance 
of  said  adverse  claim,  in  the  assertion  thereof,  within 
three  months  last  past,  has  sunk  a  shaft  on  the  surface 
ground  of  the  said  Bullion  mining  claim,  lot  76,  near  the 
westerly  side  line  of  the  Eureka  mining  claim,  and  ex- 
tended the  same  donm  and  info  the  Eureka  lode,'*  and 
has  taken  therefrom  valuable  ores,  and  appropriated  them, 
and  thus  wasted  the  property  of  the  Eureka  Company, 
and  done  it  irreparable  damage:  "that  plaintiff  still  con- 
tinues, by  said  work,  and  by  this  action  and  otherwise,  to 
assert  its  adverse  claim,"  and  threatens  to  continue  said 
work,  etc. 

Thus  we  have  a  cross-complaint,  wherein  the  Eureka 
Hill  Company  claims  to  own  and  possess  a  lode,  "the 
course,  strike,  and  apex  of  which"  are  within  the  side 
lines  of  the  Eureka,  and  yet  the  case  tried  was  one  the 
"course,  strike,  and  apex"  of  which  were  not  within  said 
side  lines,  and  the  Eureka,  on  the  trial,  did  not  claim 
that  the  apex  was  "within  the  side  lines"  of  the  Eureka, 
but  only  that  a  part  of  it  was  so  inside.  Any  one  reading 
the  cross-complaint  would,  it  seems  to  me,  necessarily  con- 
clude that  the-  contest  was  for  property  claiming  its  apex 
wholly  within  the  side  lines  of  the  Eureka  claim,  or  at 
least  where  there  was  no  material  departure  from  such  side 
lines.  The  language  seems  to  have  been  chosen  to  impress 
this  idea;  for  it  is  so  guarded  that  it  admits  that  "the 
hanging  wall  at  one  point  and  for  a  short  distance,"  and 
that  "a  small  and  comparatively  unimportant  part"  of  the 
width  of  the  lode,  is  westerly  of  and  outside  of  the  west- 
erly surface  side  line  of  the  Eureka  mining  claim,  but  that 
the  main  part  of  the  vein  in  its  width  is  in  and  has  its 
apex  in  the  said  Eureka  mining  claim."     It  is  true  that  it 
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is  alleged  that  the  "Eureka  mining  claim,  and  the  lode 
therein  for  its  entire  width,  was  located  and  appropriated 
before  the  location  of  said  Bullion  claim,  lot  76."  But  that 
is  a  mere  recital,  referring  to  the  lode  already  described  as 
having  its  apeXy  and  the  main  part  of  its  width,  within  the 
side  lines  of  the  Eureka.  The  appellant  was  not  notified 
by  the  complaint  that  respondent  proposed  to  claim  any 
other  lode  than  such  as  it  had  described,  or  that  the  lode  it 
claimed  had  any  other  description  or  different  boundaries 
from  that  already  described.  If  respondent  intended  to 
claim  a  lode  with  diflferent  description,  it  should  have  said 
so  in  the  cross-complaint.  The  langua^  of  the  cross- 
complaint  was  misleading.  If  respondent  intended  to 
claim  a  lode  whose  apex  was  not  wholly,  except  an  unim- 
portant part,  within  the  Eureka  side  lines,  it  would  seem 
to  me  that  the  language  used  was  purposely  misleading. 
Had  the  claim  set  up  at  the  trial,  that  respondent  intended 
to  claim  the  lode  on  its  apex  clear  across  the  Bullion  ground 
and  far  beyond,  been  set  up  in  the  cross-complaint,  the 
whole  litigation  as  to  the  right  of  the  respondent  to  go 
outside  its  side  lines,  along  the  apex  of  the  vein,  could  have 
been  disposed  of  on  the  demurrer,  and  the  trial  thereafter 
confined  to  the  question  of  identity  of  the  lodes;  and  had  it 
not  beeri  disposed  of,  the  appellant  would  have  had  full 
notice  of  the  claim  to  be  set  up  by  respondent  But  no 
such  claim  was  intimated  in  the  cross-complaini  It  did 
not  claim  the  right  to  follow  the  ledge  on  the  apex  in  any 
direction  outside  of  its  side  lines;  nor  did  it  claim  the  whole 
ledge,  except  as  being  a  ledge  with  its  apex  and  strike 
within  the  side  lines  of  the  Eureka.  At  the  trial  is  the 
first  time  that  this  claim  of  the  right  to  follow  the  lode  on 
the  apex  heard  of.  The  "hanging  wall"  is  alleged  to 
have,  "at  one  part  and  for  a  short  distance,"  gone  outside 
of  the  westerly  side  line  of  the  Eureka,  yet  on  the  trial  this* 
"one  part"  and  "short  distance"  lengthens  out  to  the  full 
length  of  the  whole  700  feet,  and  the  "comparatively  un- 
important" departure  from  the  side,  line  of  the  Eureka 
grows  to  the  enormous  proportion  of  embracing,  length- 
wise, the  whole  of  about  700  feet  of  the  northerly  end  of 
|ihe  Bullion  claim,  and  stretching  clear  across  that  claim 
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and  far  beyond.  No  hanging  wall  was  found,  and  from 
the  terms  of  the  decree  it  would  seem  to  be  in  the  "un- 
known beyond,"  if  it  exists  at  all.  If  it  was  not  found,  the 
court  could  not  say  that  it  existed.  Instead  of  the  trial 
being  in  regard  to  a  ledge  the  "main  pai*t**  of  which  was  in 
the  side  lines  of  the  Eureka,  it  api>ears  to  have  been  in  re- 
gard to  a  loile  mainly  outside  of  the  Eureka  lines.  The 
decree  allows  the  respondent  all  that  part  of  the  ledge 
which  has  its  apex  inside  the  Bullion  side  lines,  and  ex- 
tends this  allowance  further  to  the  west,  into  a  claim  not 
litigated  in  this  case,  and  there  stops  in  the  midst  of  the 
apex,  and  arbitrarily  establishes  a  line  as  the  western  limit 
of  the  Eureka  Company's  rights.  This  line  is  fixed,  not  at 
the  hanging  wall,  for  none  is  found,  but  at  a  point  on  the 
apex  beyond  which  respondent  waives  his  right.  There  is 
nothing  in  the  pleading  to  justify  or  to  warrant  a  decree  to 
any  of  the  lode  beyond  so  much  of  it  as  had  its  apex  within 
the  side  lines  of  the  Eureka  extended  vertically  downwards. 
But  we  are  told  that  this  granting  of  about  700  feet  long 
by  300  feet  wide  of  the  ledge,  with  its  apex  outside  of  the 
Eureka  claim,  is  an  immaterial  variance,  and  does  not  pre- 
judice appellant's  rights.  If  a  man  be  sued  for  possession 
of  a  10-acre  tract  of  land,  with  specified  boundaries,  it  is 
not  to  be  presumed  that  there  can  be  judgment  for  a  thou- 
sand acres  with  entirely  different  boundaries.  The  counsel 
for  respondent  says  that  this  is  like  a  contest  over  a  horse. 
When  the  contest  began  the  animal  was  a  colt,  but  when 
decided  it  had  grown  to  be  a  horse,  yet  it  was  the  same 
animaL  Was  this  ledge  a  small  affair  when  this  litigation 
began?  and  has  it  grown  to  its  vast  proportions  since?  It 
was  small  according  to  the  pleadings,  and  is  so  yet,  but  not 
so  as  to  the  matter  tried.  Counsel  also  said  that  they  did 
not  know  the  vein  was  so  large  when  they  began  the  action. 
Then  respondent  is  evidently  getting  something  he  did  not 
sue  for.  I  do  not  think  that  more  ought  to  be  granted 
than  was  sued  for.  If  we  were  to  take  an  admitted  fact, 
the  value  of  the  mineral  under  so  much  of  the  apex  of  the 
ledge  as  is  within  the  side  lines  of  the  Eureka  claim  is 
very  great,  probably  worth  hundreds  of  thousands  of  dol- 
lars^     This  and  more  is  allowed  to   respoiident  under  a, 
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cross-complaint  which  claimed  none  of  it.  It  seems  to  me 
that  this  is  not  an  immaterial  variance.  The  cases  referred 
to  to  support  the  position  of  respondent  do  not  go  to  such 
an  extent.  They  extend  mainly  to  the  idea  that  an  imma- 
terial variance  was  such  as  did  not  affect  the  judgment,  at 
least  appreciably.  But  here  the  "variance"  is  the  whole 
bone  of  contention.  It  is  the  whole  subject  of  the  trial 
and  the  decree.  And  this  is  in  eflfect,  admitted  by  respond- 
ent, for  it  admits  that  the  "wedge"  is  out  of  the  case,  and 
that  it  is  not  claiming  the  ledge  by  reason  of  its  being  on 
the  dip  of  the  Bullion  ground.  What  else,  then,  is  there 
left,  except  this  variance  to  litigate?  Evidently  nothing. 
This  variance  was  so  great  as  to  overshadow  everything 
else.  It  is  said  that  the  pleadings  might  have  been 
amended;  but  they  were  not,  nor  was  there  any  leave  to 
amend  asked  of  the  court  Whether  the  respondent  could 
have  amended  is  therefore  not  a  subject  for  consideration, 
as  it  was  not  asked.  Certain  it  is  that  the  variance  is  so 
extraordinary  that,  in  my  judgment,  the  decree  should  not 
be  allowed  to  stand,  as  it  does  not  in  any  sense  correspond 
to  the  case  made  in  the  pleadings. 

The  decree  likewise  seems  to  fix  boundaries,  but  nothing 
of  the  kind  was  prayed  for  in  the  cross-complaint. 

6.  The  respondent  claimed  on  the  trial  that  the  Eureka 
lode  was  very  wide;  its  apex  extending  from  the  Montana 
claim  on  the  east  through  the  Eureka  claim,  and  on  through 
the  Bullion  claim,  and  far  into  another  claim  west  of  the 
Bullion.  The  width  of  the  apex,  for  the  700  feet  in  con- 
test, is  not  known,  its  hanging  wall  never  having  been 
reached. 

At  common  law  the  owner  of  land  has  title  to  all  below 
the  surface,  to  the  center  of  the  earth.  If  the  title  to  a 
tract  of  land  is  conveyed,  we  know  that  it  means  everything 
within  the  boundaries  extended  vertically  downwards  to 
any  depth;  and,  without  some  statutory  requirement  or 
qualification,  the  Eureka  claim  and  the  Bullion  claim  would 
each  embrace  all  that  is  within  the  side  lines,  and  also  end 
lines,  extending  vertically  downwards.  The  uncertainty  as 
to  what  is  conveyed  by  such  claims  arises  upon  the  language 
of  the  statute,  and  we  are  authorized  to  accept  any  change 
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or  modification  of  the  common-law  rule,  and  adopt  it;  but, 
when  the  statute  fails  to  make  any  modification  or  change, 
we  fall  back  upon  the  common  law  to  guide  us  to  a  correct 
conclusion. 

The  statutes  of  1866  and  1872  have  made  one  modification 
or  change  in  the  common-law  rule,  and  only  one.  That 
change  is  to  allow  a  departure  from  the  side  lines  of  a  claim, 
on  the  dip  of  the  vein.  This  is  the  sole  modification,  un- 
less it  be  said  fchat  the  language  of  the  law  of  1866,  allowing 
all  "dips,  spurs,  and  variations,"  be  a  change;  but  that  is, 
I  believe,  so  universally  admitted  to  mean  the  immaterial 
and  trifling  departures  as  not  to  be  said  to  be  a  change  of 
the  rule.  We  approach  the  consideration  of  the  question, 
then,  with  the  common-law  rule  before  us,  with  but  one 
modification,  and  that  having  reference  alone  to  the  dip. 

In  the  trial  of  the  present  suit  it  was  not  contended  by 
respondents  that  the  Eureka  lode  passed  into  the  Bullion 
ground  on  the  dip  of  the  lode;  but  the  whole  contest  has 
been  and  is  that  it  departs  on  the  apex  from  the  Eureka 
claim,  and  on  the  apex  it  is  claimed  clear  across  the  Bul- 
lion, and  a  hundred  feet  beyond,  and  yet  the  apex  is  not 
extended  to  the  hanging  wall.  If  the  apex  be  so  wide  that 
it  cannot  be  covered  by  the  surface  lines  of  these  claims, 
so  that  a  part  of  the  apex  is  in  one,  and  part  of  it  in  the 
other,  and  other  parts  still  in  other  claims,  it  would  seem 
to  me  to  be  a  case  not  contemplated  in  the  statute,  nor  by 
the  legislators  who  framed  the  law.  It  is  simply  a  case 
unprovided  for  by  statute,  and  not  within  the  terms  of  it. 
At  the  time  of  the  passage  of  the  law,  such  wide  veins  were 
rare,  if  known  at  all,  in  this  country.  If  it  be  a  case  not 
provided  for  in  the  statute,  it  is  the  duty  of  the  courts  to 
apply  the  common-law  rule,  with  a  view,  however,  to  carry 
out  the  spirit  of  the  statute  as  far  as  possible.  If  the  ledge 
were  one  of  layers,  with  cleavage,  the  cleavage  could  be 
followed  downwards;  thus  carrying  out  the  spirit  of  the 
statute  authorizing  the  miner  to  follow  the  ore  on  the  dip. 
It  is  true  that  generally  the  dip  is  ascertained  by  the 
hanging  wall;  but  where  there  is  none,  or  at  least  none 
shown  to  exist,  as  in  the  present  case,  the  following  of  the 
cleavage  or  layers  would  be  the  only  way  to  approximate  to 
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the  rule  of  following  the  dip.  But  if  there  be  no  hanging 
wall,  and  no  cleavage  or  layers  in  the  lode,  my  judgment  is 
that  there  is  no  possible  course  to  pursue  but  to  follow  the 
common-law  rule,  and  to  give  to  each  claim  all  that  is 
within  its  side  lines  drawn  vertically  downwards.  This  is 
the  only  just  rule,  and  when  you  pass  beyond  that  you  are 
at  sea,  without  rudder  or  compass.  But  counsel  for  res- 
pondent say  that,  if  we  adopt  such  a  rule  in  this  case,  we 
go  contrary  to  the  settled  practice  all  over  the  coast.  We 
heard  similar  appeals  when  the  case  of  Flagstaff  v.  Tarbet 
was  before  us,  and  the  question  was  as  to  the  "swinging 
doctrine."  But  the  swinging  doctrine  was  nevertheless 
not  good  law,  and  the  supreme  court  of  the  United  States 
so  declared  in  that  case.  But  if  the  doctrine  claimed  by 
respondent  be  the  ruling  one  on  this  coast,  there  should  be 
some  such  ruling  in  the  courts.  I  will  refer  to  the  cases 
to  which  we  have  l>een  cited  in  support  of  this  broad-vein 
theory. 

In  the  case  of  Golden  Fleece  Co,  v.  Cable  Coiu  Co,,  12 
Nev.  312,  which  was  a  protest  case,  nothing  of  a  brood-vein 
doctrine  is  taught,  or  even  referred  to  in  the  opinion  of  the 
court  The  only  thing  that  could  be  styled  a  reference 
thereto  is  found  in  the  language  of  Chief  Justice  Hawley 
in  his  concurring  opinion.  The  chief  justice  was  consider- 
ing this  old  "swinging  doctrine,"  which  has  been  for  a  long 
time  recognized  by  miners,  and  he  still  clung  to  so  much 
of  it  as  would  allow  the  first  locator  to  follow  the  strike  of  the 
vein  outside  of  his  side  lines,  so  long  as  he  did  not  go  be- 
yond the  end  lines  extended  in  their  own  direction. 

But  this  whole  swinging  doctrine  has  been  considered 
exploded  for  years.  The  language  of  the  statute  itself,  and 
the  ruling  of  the  United  States  supreme  court  in  Tarbef 
V.  Flagstaff,  98  U.  S.  463,  had  settled  it  The  "swinging 
doctrine"  was  the  whole  subject  treated  upon  in  that  last- 
named  case.  It  is  now  referred  to  as  supporting  the 
broad- vein  theory.  I  confess  that  I  can  see  nothing  in  it  of 
the  kind.  There  was  no  question  in  it  as  to  the  vein  pass- 
ing out  of  the  side  lines  otherwise  than  on  the  strike  of 
the  vein.  There  was  no  wide-vein  theory  in  it,  nor  any 
wide  vein.     There  was  no  widening  of  the  vein  so  as  to 
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pass  out  on  the  width  of  the  vein  on  the  apex.  Some  dicta 
of  the  court  are  treated,  however,  as  supporting  the  wide- 
vein  theory.  These  dictUy  it  will  be  seen,  have  no  reference 
to  a  widening  of  the  vein,  but  to  its  passing  out  on  the 
strike;  but,  if  read  as  regarding  the  wide-apex  theory,  it  is, 
to  my  mind,  not  comforting  to  those  who  hold  to  the 
broad-apex  doctrine.  It  says:  "Slight  deviations  of  the 
outcropping  lode  from  the  location  of  the  claim  would 
probably  not  affect  the  right  of  the  locator  to  appropriate 
the  continuous  vein;  but  if  he  should  make  a  material  de- 
parture from  his  location,  and  run  off  in  a  different 
direction,  and  not  return  to  it,  it  certainly  could  not  be  said 
that  the  location  was  on  that  vein  or  lode  further  than  it 
continued  subsequently  to  correspond  with  it.  Of  what 
use  would  a  location  be  for  any  purpose  of  defining  the 
rights  of  the  parties  if  it  could  be  thus  made  to  cover  a  lode 
or  vein  which  runs  entirely  away  from  it?" 

The  facts  (if  as  claimed  by  respondent)  in  the  case  at 
bar  show  us  that  the  vein  does  depart  on  the  width,  on  the 
apex,  and  never  returns  again.  It  cannot  be  said  to  return, 
when  the  decree  of  the  court  shows  that  it  was  not  followed 
even  to  the  hanging  wall.  How  much  further  it  extended 
is  unknown,  and  till  it  becomes  known  thejre  can  be  nothing 
to  show  that  it  returned.  There  are  two  cases  in  Colorado 
which  decide  squarely  this  question,  and  hold  that  where  a 
lode,  as  in  those  ccises,  departs  from  the  apex  into  another 
claim,  and  then  bends  and  comes  back  to  the  claim  from 
which  it  started,  the  first  locator  had  n6  right  to  that  part 
of  the  lode  which  passed  on  the  apex  into  another  claim. 
Wolfley  V.  Lebanon  Min,  Co,  ,4  Colo.  112;  Lebanon  Min, 
Co,  V.  Rogers,  5  Pac.  Rep.  661. 

We  are  referred  to  the  case  of  Rose  v.  Richmond  Co., 
17  Nev.  25;  but  I  have  looked  through  that  case  in  vain  to 
find  support  for  the  broad-apex  theory,  except  that  the 
court  decided  the  case  upon  the  assumption  that  the  first 
locator  takes  the  whole  lode  to  its  entire  width.  But  this 
assumption  cannot  be  quoted  as  authority  for  the  broad- 
vein  doctrine,  for  the  reason  that  no  issue  was  raised  upon 
the  point,  but  counsel  consented  that  the  court  should  de- 
cide the  case  without  passing  upon  that  point.     This  was 
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expressly  stated  by  the  court  There  was  no  occasion  for 
the  court  to  examine  the  question,  or  decide  upon  it. 
When  the  case  was  affirmed  in  the  United  States  supreme 
court,  ( 114  TJ.  S.  576, )  we  again  find  that  no  such  doctrine 
is  considered  by  the  court,  nor  even  any  intimation  that 
any  such  question  was  in  the  case. 

We  are  next  referred  to  the  Eureka-Richmond  Case,  4 
Sawy,  302,  in  support  of  the  respondent's  position;  but  a 
careful  examination  of  the  case  discloses  that  nothing  of 
the  kind  was  in  issue  in  it  I  am  at  a  loss  to  know  how 
this  case  could  be  considered  a  support  to  the  broad- vein — 
broad-apex — theory.  It  supports  the  very  opposite  theory, 
if  either.  The  statement  of  the  case  showed  that  the  con- 
test was  over  ore  in  the  Potts  deposit  or  chamber,  and  the 
court  says:  '*The  defendant  claimed  and  worked  that  part 
of  the  chamber  to  the  eastward  of  said  line  W  X  produced 
to  C,  whereupon  the  plaintiflp,  claiming  that  portion  of  the 
ore  body  as  being  on  ihe  dip  of  its  portion  of  the  lode, 
brought  this  action  to  recover  the  possession,"  Judge 
Field  in  delivering  the  opinion,  in  speaking  of  the  line 
W  X,  said,  further,  "that  the  line  thus  designated,  ex- 
tended down  in  a  direct  line  along  ihe  dip  of  the  lode, 
would  cut  the  Potts  chamber,  and  give  the  ground  in  dis- 
pute to  the  plaintiff."  The  ore  in  the  Potts  chamber  east 
of  the  said  line  is  given  to  plaintiff  because  it  is  on  ihe  dip 
of  plaintiff's  ledge  or  lode.  There  is  absolutely  nothing  in 
the  case  to  aid  the  broad-vein  theory. 

Our  attention  is  called  also  to  the  case  of  North  Noon- 
day Mim  Co,  V.  Orient  Min.  Co,,  6  Sawy.  299;  S.  C.  1  Fed. 
Kep.  522.  There  does  not  appear  to  be  anything  in  the 
case  that  would  call  for  a  ruling  upon  the  point  in^ 
question;  the  vein  discovered  evidently  being  a  narrow 
one.  The  court,  however,  makes  use  of  this  language  in 
the  charge,  (and  we  have  nothing  of  the  case  except  the 
charge : )  "But  if  you  find  that  said  vein  or  lode  so  cut  by 
defendant  is  not  one  of  the  veins  or  lodes  discovered  within 
any  claim,  the  title  to  which  you  find  in  the  plaintiff,  and 
that  its  apex  or  top  is  not  within  the  side  lines  of  any  such 
claim  of  plaintiff,  drawn  vertically  downwards,  but  is  a 
separate,  independent  vein,  every  pari  of  whi<;h  lies  io  the 
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eastward  or  outside  of  and  beyond  any  claim,  the  title  to 
which  you  find  to  be  in  plaintiff,  and  no  pari  of  the  apex 
or  top  of  which  is  within  the  side  lines  of  such  claim 
drawn  vertically  downwards,  then  it  does  not  belong  to 
plaintifif."  The  term  "no  part  of  the  apex  or  top"  might 
he  inferred  to  favor  the  idea  of  respondents  if  it  were  by 
itself,  but  the  charge  must  be  taken  as  a  whole.  In  the 
very  language  quoted,  the  court  says  that  if  the  jury  find 
the  vein  in  question  to  be  "a  separate,  independent  vein, 
every  part  of  which  lies  to  the  eastward  or  outside  of  and 
beyond  any  claim"  of  the  plaintiff,  and  "no  part  of  its 
apex"  is  within  plaintiffs  lines,  it  certainly  does  not  belong 
to  plaintiff.  But  it  is  evident  from  a  prior  part  of  the 
charge  that  the  court  did  not  think  it  would  belong  to 
plaintifif  even  if  a  part  of  its  apex  was  within  its  side  lines, 
for  the  court  says  that  the  inquiry  for  the  jury  was 
"whether  the  vein  or  lode  in  question  *  *  *  is  one  of 
the  veins  or  lodes  discovered  in  any  of  the  claims,  the  right, 
title,  and  possession  to  which  you  find  to  be  in  the  plaintiff 
as  against  defendant;  and,  if  you  find  it  is  one  of  such 
veins  or  lodes,  or  if  you  find  that  it  is  not  one  of  these  lodes, 
but  that  it  has  its  apex  or  top  within  the  side  lines  of  any 
such  claim,  the  title  and  possession  to  which  you  so  find  to 
be  in  the  plaintiff,  drawn  vertically  downwards,  then,  in 
either  case,  it  belongs  to  the  plaintiff."  These  sentences, 
taken  together,  show  that  the  court  had  no  idea  of  saying 
that  the  vein  would  belong  to  plaintiff  in  that  action  if  any 
part  of  the  apex  was  within  his  side  lines  "drawn  vertically 
downwards."  No  question  appears  to  have  been  in  the 
case  relative  to  a  broad  apex  extending  from  one  claim  to 
another. 

The  case  of  Jupiter  Min.  Co.  v.  Bodie  Con,  Min.  Co,, 
7  Sawy,  96,  S.  C.  11  Fed.  Kep.  666,  was,  like  the  last  pre- 
ceding case,  an  action  in  the  nature  of  trespass,  and  as  in 
the  last  case,  all  we  have  of  it  is  the  charge  of  the  court  to 
the  jury.  The  court  several  times  quotes  the  language  of 
the  statute  as  to  the  apex,  but  nowhere  says  anything  as  to 
an  apex  extending  in  width  from  one  claim  to  another. 
The  question  of  the  rights  of  conflicting  claimants  to  an 
apex  which  is  on  the  width,  partly  in  one  claim  and  partly 
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in  another,  does  not  arise.  That  case  is  not  more  a  sup- 
port to  the  wide  apex  theory  than  the  statute,  and  the 
statute  says  nothing  whatever  upon  the  subject 

In  the  case  of  the  Iroji  Siher  Min.  Co,  v.  Cheesman, 
116  U.  S.  530,  the  question  was  as  to  whether  the  place 
below  the  surface,  where  the  work  was  being  done,  be- 
longed to  the  vein  of  one  party  or  to  that  of  the  other.  The 
court,  after  quoting  the  statute,  says:  "It  is  obvious  that 
the  vein,  lode,  or  ledge,  of  which  the  locator  may  have  the 
exclusive  right  of  possession  and  enjoyment,  is  one  whose 
apex  is  found  instdr  of  the  surface  lines  entended  verti- 
cally; and  this  right  follows  such  vein,  though  in  extend- 
ing 'dowmvai^cls'  it  may  depart  from  a  perpendicular  and 
extend  laterally  outside  of  the  vertical  lines  of  such  surface 
location,"  The  same  case,  reported  in  2  McCrary,  191, 
and  8  Fed.  Rep.  297,  shows  clearly  that  the  court  was 
dealing  with  the  right  of  a  locator  to  follow  his  lode  on  the 
dip.  If  there  be  anything  in  the  case  bearing  upon  the 
question  at  issue  as  to  a  broad  vein,  it  is  against  the  broad- 
vein  theory,  for  the  court  recognizes  the  right  of  a  locator 
to  follow  his  vein  only  in  its  ^^cxtefiding  dotmiwards.'' 

And  the  same  may  be  said  regarding  all  of  the  eases 
cited  by  respondent  in  support  of  the  broad-apex  theory. 
Not  a  solitary  reported  case  has  been  shown  where 
the  question  has  been  decided  in  favor  of  the  broad- 
vein  theory.  In  only  one  could  it  have  been  decided, 
and  that  was  the  case  of  Bose  v.  Richmond,  17  Nev.  25, 
and  really  it  could  not  well  have  been  decided  in  that  case,  for 
the  reason  that  the  parties  waived  it,  and  consented  that 
the  case  should  be  decided  without  deciding  that  question. 
Such  a  case  can  no  more  be  quoted  as  authority  on  this 
question  than  the  case  of  Camion  v.  U.  /S.,  116  U.  S.  55, 
appealed  from  this  territory,  can  be  quoted  on  the  question 
of  the  jurisdiction  of  that  court  in  such  cases.  The  question 
was  not  raised,  either  by  the  parties  or  by  the  court,  and 
hence  could  not  have  been  decided. 

If  there  were  existing  any  reported  case  that  would  sup- 
port the  broad-vein  doctrine,  I  have  no  doubt  it  would 
have  been  found,  judging  from  the  fact  the  interest  of  the 
respondent— like  the  interests  of  appellant — were  in  the 
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hands  of  able  counsel,  who  worked  for  months  in  court  on 
this  ease,  to  say  nothing  of  the  vast  work  necessary  out- 
side the  court-room.  It  is  said  that  one  case  decided  at 
nisi  pritis,  in  Montana,  favors  the  broad-vein  theory,  yet 
it  is  said  to  be  offset  by  a  nisi  prius  decision  to  the  con- 
trary in  Arizona.  Neither  of  the  cases  are  furnished  us, 
and  we  do  not  know  what  language  was  used  by  the  court 
in  either  case.  Neither  of  the  cases  are  repoi*ted,  nor  have 
they  reached  the  supreme  courts  in  the  respective  terri- 
tories. . 

We  find  that  in  some  of  the  highest  courts  of  the  land 
the  broad-vein  theory  has  been  positively  repudiated. 

In  the  case  of  Hall  v.  Eqnafor  Jf.  &  S.  Co,,  in  the  cir- 
cuit court  of  the  United  States,  we  find  the  court,  speaking 
by  Judge  Hallett,  holding  squarely  against  the  broad-vein 
theory,  and  in  favor  of  the  doctrine  that  where  a  claim  is 
located,  and  does  not  cover  the  whole  width  of  the  ledge, 
the  locator  cannot  follow  such  lode  outside  the  side  lines, 
on  the  apex.  The  text  of  the  opinion  is  furnished  us  in 
pamphlet  The  court  says:  "As  to  all  of  the  disputed 
ground,  the  principal  question  affecting  the  whole  lode  is 
whether,  by  locating  a  part  of  the  width  of  outcrop,  the 
whole  may  be  taken."  The  claim  in  question  in  that  case 
was,  as  were  the  claims  in  the  case  at  bar,  located  under 
the  law  of  1866.  The  court  further  says:  "If  the  law  is 
illiberal,  it  is  not  for  that  reason  the  less  controlling.  If, 
however,  a  right  to  the  entire  lode  cannot  be  asserted 
under  a  location  covering  a  part  only  of  its  width,  as  seems 
to  be  obvious,  the  location  may  be  valid  for  the  part  de- 
scribed in  it.  If  it  is  on  the  top  of  the  lode,  it  is  within 
the  act,  and  so  it  ought  to  be  good  for  the  part  within  the 
lines  extending  downwards  vertically,  if  for  no  more." 
And  further  speaking  of  the  locator's  right  to  go  out  of 
his  side  lines,  the  court  says:  "For  as  to  his  right  to  go 
into  other  territory,  he  can  only  do  so  in  pursuit  of  a  lode 
or  vein  that  has  its  top  or  apex  wholly  on  his  ground; 
and,  having  but  a  part  of  the  lode  in  his  ter- 
ritory, he  cannot  comply  with  that  condition.  This 
appears  io  he  a  clear  inference  from  the  language  of 
the  act.    The  right  given  relates  to  veins,  lodes,  or  ledges 
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the  tops  of  which  are  inside  the  surface  lines,  which  ob- 
viously means  the  whole,  and  not  a  part.  If,  then,  two  or 
more  collateral  locations  be  made  on  one  and  the  same 
vein,  and  the  vein  appears  to  be  homogeneous  through- 
out its  width,  we  are  authorized  to  say  that  each  shall  be 
confined  within  its  own  lines  drawn  down  vertically." 

There  was  a  second  trial  of  the  same  case,  and  Judge 
Miller,  of  the  supreme  court  of  the  United  States,  charged 
the  jury  "that  there  is  introduced,  both  by  plaintiffs  and 
defendant,  evidence  tending  to  prove  that  the  claims  of 
both  parties  are  located  on  the  same  vein  or  lode  of  min- 
eral-bearing rock  in  place,  the  general  apex  or  upper  sur- 
face of  which  is  about  100  feet  wide.  If  the  jury  believe 
this  to  be  true,  then  I  instruct  you,  as  the  law  of  this  c€ise, 
that  the  plaintiffs  having  the  prior  title  from  the  United 
States  to  that  portion  of  this  lode  within  the  lines  of  their 
patent,  extended  vertically  downwards  to  the  earth's  center 
and  the  defendants  having  contested  plaintiff 's  right  to  run 
a  patent  on  the  parts  of  the  lode  in  controversy  in  the 
court  of  the  territory,  according  to  the  act  of  Congress  on 
that  subject,  and  failed  in  that  contest,  and  having  ac- 
cepted and  read  in  evidence  a  patent  for  their  own  claim, 
which  expressly  excepts  out  of  its  territory  claimed  the 
interfering  part  in  plaintiffs'  said  patent,  the  law  of  the 
case  is  for  the  plaintiffs,  and  they  are  entitled  to  all  the 
mineral  found  within  the  side  lines  of  their  patent,  ex- 
tended vertically  downwards." 

Judge  Miller,  again,  in  Sfeveris  v.  Williams,  1  McCrary, 
480,  says,  in  his  charge  to  the  jury:  "The  plaintiff  is  not 
bound  to  lay  his  side  lines  perfectly  parallel  with  the 
course  or  strike  of  the  lode  so  as  to  cover  it  exactly.      * 

*  *  But  if  he  happens  to  strike  out  diagonally  as  far 
as  his  side  lines  include  ihe  apar,  so  far  he  can  pursue  it 
laterally." 

The  supreme  court  of  Nevada,  in  the  (roldim  Fleece 
Case,  12  Nev.  329,  heretofore  referred  to,  says,  in  speaking 
of  the  United  States  mining  statute:  "Under  that  law  it 
cannot  be  doubted  that  it  [plaintiff  ]  is  bound  by  the  lines 
of  its  surface  claim  in  favor  of  a  subsequent  locator.  It 
is  true  that  the  vein  is  the  principal  thing,  and  the  surface 


Digitized  by 


Google 


June,  1886.]       Mining  Co.  r.  Mining  Co.  77 

is  but  an  incident  thereto;  but  it  is  also  true  that  the  min- 
ing law  has  provided  no  means  of  locating  a  vein  except 
by  defining  a  surface  claim,  including  the  croppings  or 
point  at  which  the  vein  is  exposed;  and  the  part  of  the 
vein  located  is  dcferminrd  hij  reference  fo  the  lines  of  the 
surface  claim.  Those  lines  are  fixed  by  the  monuments 
on  the  ground,  and  they  cannot  be  chant jed  so  (fs  to  inter- 
fere mth  other  claims  snbseqnently  located.'' 

The  snpreme  conrt  of  the  United  States  clearly  sup- 
ports the  view  that  a  locator  is  bound  by  his  side  lines  ver- 
tically drawn  downwards,  and  that  he  can  depart  from  his 
side  lines  only  on  the  dip  of  the  vein. 

In  tlie  case  of  Tron  Silver  Min.  Co,  v.  Ehjin  M,  &  S. 
Co.,  118  U.  S.,  196,  decided  at  the  October  term,  1885,  of 
the  supreme  court  of  the  United  States,  that  court,  speak- 
ing through  Judge  Field,  says:  "A  section  of  the  lode 
within  vertical  planes  drawn  downw^ai'ds  through  the  lines 
marked  on  the  surface  was  designed  as  the  grant  to  the 
original  locator,  but  as  the  vein  in  its  downward  course 
might  deviate  from  the  perpendicular,  and  pass  out  of  the 
side  lines,  the  right  was  conferred  to  follow  it  outside  of 
them."  In  the  case  at  bar  there  is  no  claim  that  the  Eu- 
reka lode  passed  out  of  its  westerly  side  line  on  the  dip, 
therefore  there  was  no  way  for  it  to  be  followed  out  of  the 
side  lines.  "The  lines  marked  on  the  surface  were  de- 
signed as  the  grant,"  and  it  was  confined  to  said  surface 
lines  drawn  vertically  downwards.  But  that  court  is  still 
more  emphatic  when  it  says,  through  Jndge  Field,  in  the 
same  case:  "The  surface  side  lines  extended  downwards 
vertically  determine  the  extent  of  the  claim,  except  when  in 
ih  descent  the  vein  passes  outside  of  them."  And  in 
speaking  of  the  locations  not  being  made  to  fit  the  veins, 
the  court  says:  "The  remedy  must  be  found,  until  the  stat- 
ute  is  changed,  in  carefully  making  the  location,  and  post- 
poning the  marking  of  its  boundaries  until  explorations 
can  be  made  to  ascertain  as  near  as  possible  the  course 
and  direction  of  the  vein."  And,  further,  the  court  says, 
speaking  by  the  same  judge  in  the  same  case:  "Even  then, 
with  all  the  care  possible,  the  end  lines  marked  on  the  sur- 
face will  often  vary  greatly  from  a  right  angle  to  the  true 
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course  of  the  vein.  But,  whatever  inconvenience  or  hard- 
ship may  thus  happen,  it  is  heller  that  the  boundary 
planes  should  he  definitely  determined  by  the  lines  of 
the  surfaee  loeation  than  that  they  should  he  suhjeet  to 
perpetual  readjustment  aeeording  to  subterranean  de 
relopments  made  by  mine  workintfs.  Such  readjust- 
mnd  at  every  discovery  of  a  change  in  the  course  of 
the  vein  would  crecde  (jre(d  uncertainly  in  title  to  min- 
ing chfims.  The  rule,  whatever  hardship  it  may  work 
in  particular  cases,  should  he  settled,  and  thus  prevent, 
as  far  as  practicable,  sucli  uncertainty."  And  the  court, 
again,  in  speaking  of  end  lines— and  the  same  reasoning 
applies  to  side  lines— says:  "If  the  first  locator  will  not  or 
cannot  make  the  explorations  necessary  to  ascertain  the 
true  course  of  the  vein,  and  draws  his  end  lines  ignorantly, 
lie  must  hear  the  conse(p fences.  He  can  only  assert  a  lat- 
eral right  to  so  much  of  his  vein  as  lies  between  vertical 
planes  drawn  through  those  lines.  Junior  locators  will 
not  be  prejudiced  thereby,  though  subsequent  explorations 
may  show  that  he  erred  in  his  location." 

In  the  case  from  which  we  have  just  quoted,  the  su- 
preme court  of  the  United  States  emphasizes  its  language 
by  ruling  that  the  first  locator  cannot  follow  his  vein  out- 
side of  his  side  lines,  even  on  the  dip  of  the  vein,  when 
that  dip  is  not  within  the  parallel  end  lines,  produced  or 
extended  in  their  own  direction.  That  court  thus  holds 
that  the  statute,  wherever  it  changes  the  common-law  rule, 
must  be  strictly  construed,  and  that  nothing  outside  of 
the  common-law  limits  is  given  unless  it  is  granted  in  ex- 
press terms. 

Thus  we  have  the  plain  letter  the  statute  held  to  mean 
what  it  in  express  language  says,  and  nothing  is  to  be 
taken  by  inference.  I  think  that  the  authorities  I  have 
quoted,  together  with  the  words  of  the  statute  itself,  set- 
tle clearly  that  a  locator  of  a  claim  on  mineral  land  cannot 
follow  his  ledge  outside  of  his  side  lines,  except  on  the 
dip,  and  that,  therefore,  the  claim  set  up  by  respondent  of 
its  right  to  follow  its  lode  on  the  apex  outside  of  its  side 
lines  is  untenable.  See,  also,  McCormick  v.  Vames^  2 
Utah,  355. 
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Aside  from  the  authorities,  there  is  another  view  of  this 
question,  which  I  think  would  show  that  the  claim  of  a 
right  to  follow  the  lode  on  the  apex  outside  of  the  side 
lines  cannot  be  upheld.  This  claim  of  riu;lit  set  up  by  re- 
spondent as  the  basis  of  the  decree  is,  in  my  judgment,  in- 
consistent with  the  statute  itself  in  another  way.  If  it  be 
assumed  that  the  Eureka  Company  has  the  right  to  follow 
the  lode  on  its  apex  outside  of  the  Eureka  side  lines,  and 
to  within  the  Bullion  side  lines  and  beyond,  and  that  the 
apex  all  the  way  across  the  Bullion  claim  should  all  be  at 
the  surface,  as  it  is  at  the  various  points  within  the  Eu- 
reka side  lines,  to  whom  would  the  apex  belong  within  the 
Bullion  ground?  Thp  Eureka  Company  claims  that  it  has 
the  right  to  follow  its  apex,  and  have  all  below  the  apex; 
and,  on  the  other  hand,  the  statute  says  that  the  Bullion 
Company  shall  have  all  of  its  surface  ground.  There  is 
no  dispute  about  the  right  of  the  Bullion  Company  to  the 
surface  ground,  and  the  respondent  has  been  especially 
careful  to  several  times  call  the  court's  attention  to  the 
fact  that  it  (the  repondent)  does  not  claim  the  Bullion 
surface,  but  admits  that  it  belongs  to  the  Bullion  Com- 
pany. But  the  claim  of  the  respondent  to  the  whole  apex 
and  the  language  of  the  statute,  cannot  both  stand,  when 
the  apex  might  happep  to  reach  the  surface.  Either  the 
claim  of  the  respondent  must  give  way,  or  the  statute 
must  give  way.     Which  shall  it  be?  . 

It  may  be  answered  that  the  apex  does  not  come  to  the 
surface;  but,  suppose  it  did,  wonld  the  argument  be  in 
any  manner  different?  If  the  Eureka  Company  has  the 
right  to  follow  the  lode  on  its  apex,  and  be  entitled  to  the 
whole  apex,  is  this  right  changed  by  the  apex  coming  to 
the  surface?  If  the  Eureka  Company  be  entitled  to  the 
apex  to  its  full  width,  there  does  not  seem  to  be  any  reason 
why  it  should  be  denied  this  right  because  the  apex  comes 
to  the  surface;  and,  if  it  has  such  apex,  it  has  the  surface 
of  the  Bullion  as  well  as  the  under  ground.  The  argu- 
ment of  the  respondent  leads  inevitably  to  this  conclusion. 
But  if  the  statute,  instead  of  the  position  of  the  respond- 
ent as  to  the  apex,  be  upheld,  and  the  surface  be  given  to 
'  the  owner  of  the  Bullion  claim,  what  becomes  of  the  doc-i 
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trine  that  the  Eureka  Company  has  the  right  to  follow 
the  lode  on  its  apex  outside  of  its  side  lines,  and  to  the 
full  width  of  the  apex?  If,  then,  the  Eureka  Company 
should  not  have  the  surface,  where  will  the  separation 
line  be  drawn  between  the  Eureka  and  Bullion  claims? 
If  the  Eureka  Company  has  all  the  ledge  beneath  the 
surface,  how  much  below  the  surface  will  its  claim  begin? 
Will  it  be  an  inch,  or  a  foot,  or  a  thousand  feet?  By 
what  rule  will  we  decide  the  matter?  Are  we  not  com- 
pletely at  sea?  Yet  to  my  mind  this  is  the  logical  re- 
sult of  the  argument,  and  the  result  proves  the  argu- 
ment unsound.  The  only  rule  is  to  follow  the  lode  on  its 
dip,  as  specified  in  the  statute.  That  gives  us  a  plain  and 
clean  line  of  division;  and,  if  there  be  a  case  where  this 
cannot  be  done,  by  a  discovery  of  the  hanging  wall,  the 
nearest  approach  to  it  is  to  approximate  the  matter,  and 
to  follow  the  cleavage  or  general  direction  of  the  ledge 
downwards;  and,  if  that  cannot  be  done,  the  common-law 
rule  must  control,  fixing  each  locator's  limit  by  his  surface 
boundaries  extended  vertically  downwards. 

7.  I  am  of  the  opinion  that  the  respondent  was  estopped 
from  claiming  any  part  of  the  lode  or  lodes,  the  apex  of 
which  parts  was  within  the  surface  boundaries  of  the 
Bullion  claim  76,  extended  vertically  downwards. 

In  O'Reilhj  v.  Camphell,  IIG  U.  S.,  418,  where  a  locator 
in  his  notice  gave  a  certain  direction  to  his  claim,  and  an- 
other party  made  a  subsequent  location  not  in  such  direc- 
tion, and  worked  upon  it  for  three  years,  without  objection 
of  first  locator,  the  United  States  supreme  court  said:  "We 
do  not  think  that  the  first  claimants,  under  these  circum- 
stances, can  appropriate  the  second  claim.  It  is  true,  the 
locators  of  the  Omaha  claim  intended  to  take  the  vein  or 
lode,  and  were  ignorant  of  its  true  direction.  But  it  wcii< 
incumbent  u])on  them  to  make  and  ascertain  its  true 
course,  and  indicate  it  in  some  public  and  risible  man- 
ner,  so  thai  others  might  not  be  excluded  from  explora- 
tions on  adjacent  ground,  or  be  deprived  of  the  benefit 
of  their  labor.  It  is  a  rule  among  miners  on  the  public 
lands,  so  often  brought  to  our  attention,  and  so  often  de- 
clared, that  we  may  speak  of  it  as  a  part  of  our  judicial 
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knowledge,  that  discovery  and  appropriation  are  the 
source  of  title  to  mining  claims,  and  that  development  of 
working  is  the  condition  of  their  continued  possession. 
Jennison  v.  Kirk,  98  U.  S.,  453-457;  Jackson  v.  Boby, 
109  U.  8.,  440.  This  was  the  rule  before  Congress,  by 
its  legislation,  sanctioned  it.  Four  years  after  the  de- 
fendants had  made  their  location  the  predecessors  of  the 
plaintiff  took  up  the  Highland  Boy  claim,  and  for  three 
years  they  or  their  successors  continuously  worked  and 
expended  money  upon  it  without  objection  from  the  de- 
fendants, or  any  indication  from  them  to  the  public  that 
their  own  Omaha  claim  was  at  all  interfered  with.  It 
was  too  late  afterwards  to  raise  the  objection,'' 

In  the  case  at  bar  the  respondent  saw  that  the  Bullion 
claim  was  located,  and  held,  claimed,  and  worked  for  years 
and  patented,  also,  under  the  belief  that  it  did  not  inter- 
fere with  the  Eureka  claim.  Respo*tident  knew  the  rules 
and  regulations  of  the  mining  district  where  its  claim  was 
located;  knew  that  all  claims  were  located  not  exceeding 
200  feet  wide,  and  that  each  claim  was  by  such  rules  de- 
clared to  carry  with  it  all  mineral  therein  contained.  For 
years  respondent  allowed  appellant  to  work,  develop  at 
great  expense,  and  possess  this  property.  It  also  adver- 
tised to  the  world,  years  before,  by  a  prospectus  circulated 
through  the  country,  that  it  did  not  claim  the  property.  It 
claimed  a  lode  designated  as  within  its  own  claim.  Even 
down  to  1883  the  president  of  the  respondent  company 
loaned  appellant  $20,000,  and  took  a  mortgage  upon  the 
Bullion,  among  other  claims.  In  this  case,  as  in  the  case 
of  O'Reilly  v.  Campbell,  it  was  too  late,  after  so  many 
years,  to  raise  any  objection  to  appellant's  right  to  the 
lode. 

8.  In  the  decree  the  respondent  is  alloted  a  large  body 
of  the  lode  where  the  apex  is  in  neither  the  Eureka  nor 
in  the  Bullion  claim,  but  is  further  west.  Before  this 
ground  could  be  included  in  the  decree  it  should  have 
been  within  the  pleadings,  and  the  court  could  grant  no 
decree  for  such  large  body  of  the  lode  until  it  found 
which  was  the  earlier  location.  There  is  uo  finding 
whatever  as  to  the  title  to  this  part  of  the  lode,  or  as  to 
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whether  the  West  Bullion  or  the  Eureka  was  the  earlier. 
If  the  West  Bullion  were  earlier  than  the  Eureka,  that 
claim  (West  Bullion)  would,  under  the  ruling  of  the  court, 
take  the  whole  ledge  to  its  full  width.  This  finding  was 
a  prerequisite  to  decision  of  the  title  by  the  decree. 

9.  The  next  question  for  consideration  is  whether  there 
are  two  veins,  or  one  broad  vein,  extending  in  its  width, 
on  its  apex,  clear  through  all  of  these  claims.  If  there  be 
a  substantial  conflict  of  evidence,  the  appellate  court  will 
not  generally  reverse  the  judgment  for  insufficiency  of 
evidence.  The  preponderance  of  evidence  against  ,the 
finding  of  the  lower  court  must  be  great  and  decided.  I 
shall  not  say,  therefore,  that  there  was  not  evidence  to 
support  the  finding  of  the  lower  court  that  there  was 
but  one  vein,  taking  into  view  the  opinions  of  experts; 
but,  considering  the  case  outside  of  the  opinions  of  experts, 
I  think  the  evidence  strongly  preponderates  against  the 
broad- vein  theory. 

Whether  there  is  one  vein  or  two  veins  should  not  be 
made  to  depend  upon  the  opinion  of  experts  alone,  unless 
it  should  appear  that  the  question  involved  matters  which 
lie  "beyond  the  scope  of  the  observation,  knowledge,  and 
experience  of  men  in  general."  Jefferson  Iiis,  Co.  v. 
Cotheal,  7  Wend.  72,  78.  Such  opinions  can  be  of  no  great 
weight,  unless  they  "are  to  be  deduced  from  facts  that  are 
not  disputed,  or,  at  least,  from  facts  that  are  in  evidence 
before  the  jury:"  1  Phil.  Ev.  *778;  1  Greenl.  Ev.  sec.  440, 
p.  605.  I  am,  and  have  for  a  long  while  been,  of  the 
opinion  that  in  mining  suits  generally  too  much  weight 
is  given  to  the  opinion  of  experts,  and  not  enough  to  the 
facts  proven. 

The  question  before  a  Massachusetts  court  was  as  to 
whether  two  pieces  of  wood  were  parts  of  the  same  stick  of 
natural  growth.  The  opinions  of  workers  in  wood  were 
admitted  to  prove  it  (Cow.  v.  Chonte,  105  Mass.  456);  but 
euch  opinions  would  have  been  of  very  little  weight  had 
there  been  witnesses  present  to  testify  that  they  saw  one 
piece  cut  from  a  growing  tree  in  Canada  and  saw  the  other 
piece  cut  from  a  growing  tree  in  Florida.  The  facts  thus 
proven  would  have  outweighed  all  mere  opinions. 
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Aside  from  the  opinions  of  the  experts,  the  evidence  in 
the  case  at  bar  seems  to  show  two  distinct  outcroppings  of 
ore-bearing  rock  for  hundreds,  if  not  thousands,  of  feet, 
appearing  and  then  disappearing,  and  again  reappearing, 
and  extending  northerly  and  southerly;  but,  where  the 
croppings  were  beneath  the  surface,  the  same  apparent 
distinction  was  kept  up.  The  underground  workings  show 
that  there  are  two  vast  bodies  of  ore  extending  northerly 
and  southerly.  *From  each  of  these  vast  lodes  or  ledges 
there  are  such  fissures  or  breaks  from  east  to  west,  and 
possibly  such  fissures  or  breaks  reach  sometimes  across 
from  one  great  ore  body  to  the  other;  but  these  side  fis- 
sures or  oflf-shoots  are  all  in  the  same  country  rock — 
limestone — that  is  to  be  found  on  each  side  of  these  veins, 
and  in  no  instance  that  I  remember  is  one  of  them  shown 
to  carry  ore  all  the  way.  The  limestone  country  rock  fills 
the  space  between  the  great  deix)8itfi,  as  it  does  the  coun- 
try around.  It  would  seem  to  me  to  be  more  reasonable  to 
call  the  Black  Sea  and  the  Mediterranean  Sea  one  and  the 
same  body  of  water,  because  connected  by  a  narrow  strait, 
or  to  call  the  Mediterranean  Sea  and  the  Atlantic  Ocean 
one  and  the  same  body  of  water  because  connected  by 
the  Straits  of  Gibraltar,  or  to  call  the  Siamese  twins  one 
person  because  they  have  a  fleshy  connection,  than  to 
call  these  two  great  bodies  of  ore  one  and  the  same 
lode.  They  are  two  bodies — two  lodes  -with  no  ore  con- 
nections. 

A  lode,  said  Judge  Field,  in  the  Eureka  Case,  4  Sawy. 
311,  as  the  term  is  "used  in  the  acts  of  Congress,  is  ap- 
plicable to  any  zone  or  belt  of  mineralized  rock  lying 
within  boundaries  clearly  separating  it  from  the  neighbor- 
ing rock."  And  Judge  Hallet,  in  Sferens  v.  Williams^  1 
McCrary,  488,  says:  "In  general,  it  may  be  said  that  a  lode 
or  vein  is  a  body  of  mineral  or  mineral  body  of  rock, 
within  defined  boundaries,  in  the  general  mass  of  the 
mountain."  These  definitions  have  been  adopted  by  the 
supreme  court  of  the  United  States  in  Iron  Silver  Min, 
Co,  v.  Cheesman,  116  U.  S.  529. 

The  experts  for  the  respondent  do  not  seem  to  agree  as 
to  what  the  lode  or  zone  in  this  case  is.   In  one  part  of  the 
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testimony  we  are  led  to  believe  that  the  shale-bed  on  the 
east  is  the  east  boundary  of  the  lode,  and  at  another  place 
that  the  boundary  must  be  further  east  than  the  shale-bed, 
and  in  another  place  that  it  is  reached  before  we  reach  the 
shale-bed;  and  from  other  parts  we  are  led  to  believe  that 
the  ore-bearing  bodies  of  rock  in  the  openings  in  the  lime 
country  rock  are  the  lodes  or  lode.  If  the  shale  be  the 
boundary  on  the  east,  there  seems  to  be  no  reason  why  the 
shale-bed,  about  a  thousand  feet  to  the  west,  should  not  be 
the  western  boundary.  Between  the  ore-bearing  rock  and 
the  eastern  shale-bed  we  find  all  the  rock  to  be  lime,  and 
the  same  seems  to  be  the  case  between  the  ore-bearing 
rock  and  the  shale-bed  on  the  west.  But  the  lime,  both 
on  the  east  and  west  of  the  ore,  is  barren,  and  it  cannot 
come  within  the  definition  of  "lode"  or  "zone"  given  us 
above  by  the  courts.  The  deposit,  in  order  to  be  a  "lode" 
or  "ledge,"  within  the  meaning  of  the  act  of  Congress, 
must  be  a  "mineral-bearing  rock."  We  must,  therefore, 
throw  out  of  consideration  all  the  lime-beds  outside  of 
the  shale-beds,  and  throw  out  the  shale-beds,  and  also 
throw  out  the  lime-beds  inside  the  shale-beds,  and  nar- 
row the  true  lode  down  to  the  great  openings  in  the  lime- 
stone, which  are  filled  with  quartz  and  lime,  bearing  silver 
and  lead.  All  else  is  country  rocL  Dr.  Hunt,  a  leading 
witness  in  the  case,  defined  a  "lode"  as  a  "mass  of  min- 
eralized rock  in  place,  limited  by  non-mineralized  rock;" 
and,  when  questioned  further,  he  says  that  he  does  not 
bound  the  lode  by  definite  walls,  or  boundaries,  or  limits, 
except  by  the  material  which  is  not  impregnated.  He  had 
put  to  him  a  question  as  follows: 

"Questio7i.  Then  the  lode,  in  your  judgment,  would 
widen  as  manufacture  would  enable  parties  to  utilize  a 
lower  grade  of  ore?"  and  he  made  answer:  "Very  much  so." 

Such  language  might  be  good  in  geology,  but  it  would 
leave  out  of  view  entirely  the  idea  of  a  lode,  as  given  by 
the  courts.  The  law,  as  interpreted  by  the  courts,  and  as 
I  have  quoted,  requires  that  this  "mineralized  rock"  must 
lie  "within  boundaries  clearly  separating  it  from  the 
neighboring  rock;"  it  must  be  within  "well-defined 
boundaries."     A  shifting  boundary,  its  position  depend- 
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ing  upon  the  price  of  lead  or  silver,  cannot  be  adopted 
by  the  courts.  It  would  play  sad  havoc  in  a  decree.  The 
requirements  by  law  of  Congress  of  boundaries  clearly 
separating"  the  mineral  from  the  neighboring  rock — the 
requirements  of  "well-defined  boundaries" — will  not  allow 
the  adoption  of  the  rule  of  following  the  mineralization  to 
an  indefinite  extent;  but  there  must  be  some  way  of  set- 
tling the  question  by  boundaries  clearly  marked,  and  not 
indistinctly  marked,  by  the  shadings  of  mineralization, 
more  or  less  distinct.  There  must  be  something'' more 
definite  than  fading  mineralization.  There  must,  of  course, 
be  mineralized  rock  of  some  kind;  but  the  rock,  and  not 
the  mineralization,  must  have  clearly-defined  boundaries, 
clean-cut  limits — such  limits  as  can  be  intelligibly  under- 
stood in  a  decree  or  judgment  of  a  court.  The  zone  must 
be  impregnated  with  ore,  and  not  with  the  stains  from  ore; 
there  must  be  something  more  substantial. 

In  this  case  the  ledge  or  lode  that  was  really  located, 
was,  I  have  no  doubt,  one  of  quartz,  or  other  rock  in  place, 
carrying  silver  and  other  metals  in  limestone,  and  having 
limestone  walls,  and  running  northerly  and  southerly. 
There  are  two  such  veins,  with  lateral  breaks,  some  of 
which  may  reach  from  one  body  to  the  other;  but  these 
breaks,  although  some  of  them  carry  ledge  matter,  do  not 
carry  ore.  Such  breaks,  therefore,  do  not,  as  I  take  it, 
make  these  great  ore  bodies  one  ledge  or  lode,  as  contem- 
plated in  the  act  of  Congress.  One  of  these  lodes  does  not 
go  as  a  mass  to  the  other,  nor  spread  out  to  meet  it,  but 
the  only  connection  was  some  slender  drifts  through  ledge 
matter,  without  ore.  The  theory  of  the  experts  who  find 
there  is  but  one  ledge  is,  in  substance,  that  all  these  ore 
bodies  in  Eureka  hill  had  a  common  origin,  and  are  con- 
nected with  some  central  line  of  deposits,  and  cannot  be 
segregated  as  separate  and  independent  veins  in  origin  or 
character,  but  the  whole  must  be  taken  together  as  a  unit, 
and  as  one  lode  or  zone.  But,  to  my  mind,  by  such  a 
theory,  all  of  the  lodes  in  any  particular  section  of  country 
which  were  of  a  common  origin  and  character  belong  to 
one  mother  lode,  and  cannot  be  separated  from  it  as  in- 
dependent* lodes.     That  may  be  a  good  theory  in  geology, 


Digitized  by 


Google 


86  Mining  Co.  v.  Mining  Co.       [June,  1886. 

but  I  do  not  think  that  Congress  had  any  such  idea  in 
view  when  it  enacted  the  laws  regarding  mining  claims. 
Congress  had  no  idea  of  giving  one  man  a  whole  moun- 
tain country;  because,  possibly,  it  may  all  have  l>een  thrown 
up  at  one  time,  or  l)ecause  the  minerals  came  up  at  one 
time,  and  were  of  the  same  general  character.  One  lode 
may  be  connected  with  another,  but  that  does  not  make 
them  one  and  the  same.  Such  a  theory  is  too  broad  to 
fit  any  law  of  Congress  ever  yet  enacted. 

The  opinions  of  the  experts  in  the  case  are,  however, 
divided  as  to  whether  there  be  one  vein  or  two  veins.  But 
the  broad-vein  idea  is,  as  I  take  it,  based  upon  a  theory 
not  in  accord  witli  the  act  of  Congress,  and  the  opinions 
of  some  of  the  experts  were  formed  upon  very  limited 
examinations  of  the  works.  For  example,  one  of  the  most 
important  witnesses  spent  but  10  or  12  hours  in  these 
labyrinths  of  underground  workings,  and  examined  but 
two  levels.  Still  I  deem  his  opinion  very  valuable,  and 
given,  as  all  others  were,  with  the  utmost  candor  and  hon- 
esty. But  I  am  not  disposed  to  call  in  question  the  con- 
clusion of  the  court  on  this  point  further  than  I  have 
already  stated. 

Whether,  however,  we  consider  that  there  was  one  vein 
or  two  veins,  the  evidence  will  show  that  the  ore  body 
passes  from  the  side  lines  of  the  Eureka  claim  on  the 
strike  of  the  ledge,  and  both  veins  pass  on  the  north- 
west. It  was  the  duty  of  respondent,  if  it  claimed  the 
lode  in  the  Bullion  ground,  to  have  traced  it  out — made 
the  necessary  explorations.  Such  is  the  requirement  of 
section  7  of  the  by-laws  of  the  Tintic  mining  district,  and 
such  is  the  rule  recognized  in  (XReUlij  v.  Campbell,  116 
U.  S.  418,  and  in  Chersman  v.  Iron  Co.,  116  U.  S.,  529. 

There  are  some  other  minor  points  upon  which  I  can- 
not concur  with  the  majority  of  the  court,  but  it  is  not 
necessary  for  me  now  to  detail  them.  The  reasons  which 
I  have  given  are  abundantly  sufficient  to  show  why  it  is 
impossible  for  me  to  concur  with  the  majority  of  the 
court  in  the  conclusion  rendered  by  them.  I  think  the 
judgment  and  decision  of  the  court  below  should  have 
been  reversed. 
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THE  PEOPLE   OF  THE   TERRITORY  OF  UTAH, 
Respondent,  v,  EDWARD  OLSON,  Appellant. 

RcHRARiNo  Denied. 

Petition  for  rehearing.  For  opinion  in  case  see  4  Utah, 
413. 

Messrs,  Hoge  &  Burmesier,  for  appellant. 

Mr.   IV.  H.  Dickson,  U.  S.  Attorney,  for  respondent. 

Zane,  C.  J. : 

The  reasons  alleged  by  appellant  in  his  petition  for  a  re- 
hearing in  this  case  are  that  the  court  in  its  opinion  failed 
to  consider  certain  errors  assigned,  and  erred  in  some  of 
its  conclusions.  The  points  relied  upon  in  the  argument 
were  distinctly  stated  in  the  opinion,  and  the  reasons 
given  for  holding  that  they  were  not  well  assigned.  While 
the  court  considered  the  other  errors,  it  did  not  separately 
mention  and  particularly  consider  them  in  the  opinion,  for 
the  reason  that  there  did  not  appear  to  be  sufficient  room 
for  controversy  with  respect  to  them.  All  the  errors  as- 
signed were  considered  by  the  court  on  the  hearing  of  this 
cause,  and  we  are  not  convinced  that  any  erroneous  con- 
clusion was  reached.     A  rehearing  is  denied. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 
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THE  PEOPLE  OF  THE  TERRITORY  OF  UTAH, 
Respondent,  v.  THOMAS  TIDWELL  and  JOSEPH 
ANDERSON,  Appellants. 

Rehearing  Denied.  . 

Id. — Title  op  Judge  to  Office.— The  queation  whether  one  of  the 
justices  who  sat  in  the  hearing  of  a  case  upon  appeal,  but  who 
dissented  from  the  decision,  was  legally  a  member  of  the  court, 
will  not  be  examined  upon  a  motion  for  a  rehearing,  no  such 
question  having  been  raised  before,  and  no  facts  being  shown  to 
warrant  the  inquiry. 

On  petition  for  rehearing.  For  opinion  in  the  case  see 
4  Utah,  506. 

Mr,  Arthur  Brovm,  for  appellants. 

Mr,   W,  H,  Dickson,   U,  S,    Afforney,  for  respondent 

Boreman,  J. : 

This  matter  comes  before  ns  upon  a  petition  for  a  re- 
hearing filed  after  the  adjournment  of  the  last  term  of  this 
court,  but  within  the  ten  days  allowed  by  a  rule  of  the 
court.     The  rehearing  is  asked  upon  three  grounds. 

The  first  two  grounds  have  reference  to  a  supposed  fail- 
ure of  the  court  to  give  due  consideration  to  the  questions 
involved  in  the  case.  They  are  simply  an  appeal  to  the 
court  to  go  over  the  arguments  and  authorities  again,  and 
neither  of  these  two  grounds  has  reference  to  any  law  or 
fact  to  which  our  attention  was  not  called  upon  the  hear- 
ing of  the  case.  They  are  not  new  matters.  We  see  noth- 
ing in  either  to  warrant  the  court  in  granting  a  rehearing. 

The  third  ground  urged  is  that  Judge  Powers,  who  sat 
in  the  hearing  of  the  case  in  this  court,  was  not,  at  the 
time,  a  member  of  this  court.  The  question  as  to  whether 
Judge  Powers  was  a  legal  member  of  this  court  is  one 
that  the  court  would  not  examine  into  upon  a  motion  for 
a  rehearing,  where  no  facts  are  shown  to  warrant  it,  and 
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where  one  side  only  is  heard.  He  was  a  de  facto  oflBcer 
most  certainly,  and  the  attention  of  the  court  was  not  at 
the  time  called  to  any  irregularity  in  his  so  doing,  nor 
was  any  doubt  cast  upon  his  authority  to  act.  Besides, 
Judge  Powers  did  not  agree  with  the  majority  of  the 
court,  but  dissented. 

We  see  no  good  reason  for  granting  the^  prayer  of  the 
petitioner,  and  the  rehearing  is  denied. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred.* 


JOHN   BROOKS,  Petitioner,   r.  ELIHU  WARREN 

AND  Others,  Respondents. 

Prohibition.— -When  Granted.— A  writ  of  prohibition  will  not  be 
gnranted  when  the  thing  sought  to  be  prevented  is  already  done. 

Original  application  for  a  writ  of  prohibition.  The 
opinion  states  the  facts. 

Messrs,  Sheeks  &  Rawliris,  for  petitioner. 

Mr,  James  N,  Kimball  and  Mr,  A,  R.  Heywood,  for 
respondents. 

BOREMAN,  J. : 

This  is  an  original  proceeding  in  this  court.  It  is  an 
application  for  a  writ  of  prohibition.  The  plaintiff  had 
instituted  an  action  against  the  defendant,  Warren,  in  a 
justice's  court,  for  forcible  entry,  and  the  justice  gave 
judgment  for  the  plaintiff  for  restitution  of  the  property, 
and  the  plaintiff  was  put  in  possession  thereof. 

The  defendant,  Warren,  appealed  the  case  to  the  district 
court,  and,  on  trial  in  the  district  court,  judgment  was 
rendered  for  said  defendant,  Warren,  and  he  was  restored 
to  the  possession,  the  court  refusing  to  stay  proceedings, 
or  to  fix  the  amount  of  a  stay-bond.  The  plaintiff  there- 
upon  applied  for  the   writ    of   prohibition    against  said 
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Warren  and  his  attorneys,  and  the  United  States  mar- 
shal. An  alternative  writ  was  issued,  returnable  to  this 
term  of  this  court;  but  it  was  not  served  until  said  War- 
ren had  been  restored  to  the  possession  of  the  property. 
In  the  petition  for  the  writ,  it  was  stated  that  the  injury 
sought  to  be  prevented  by  its  issuance  was  the  placing  of 
said  Warren  in  possession,  and  this  was  all  that  was 
prayed  to  be  prohibitetL 

The  oflBce  of  the  writ  of  prohibition  is  to  "arrest  pro- 
ceedings.'* It  commands  the  person  to  whom  it  is  ad- 
dressed not  to  do  some  act  which  the  petitioner  says  he 
is  about  to  do.  It  is  not  a  command  to  do  some  act, 
but  a  command  not  to  do  it.  If  i^he  thing  sought  to  be 
stopped  is  already  done,  there  is  no  office  for  the  writ 
The  supreme  court  of  the  United  States  say:  "If  the 
thing  be  already  done,  it  is  manifest  the  writ  of  prohibi- 
tion cannot  undo  it;  for  that  would  require  an  affirmative 
act,  and  the  only  efifect  of  a  writ  of  prohibition  is  to  sus- 
pend all  action,  and  to  prevent  any  further  proceedings 
in  the  prohibited  direction."  U.  S,  v.  Hoffman,  4  Wall. 
158.  We  see  nothing  that  this  court  can  do,  in  the  pres- 
ent proceedings,  towards  replacing  plaintiff  in  the  posi- 
tion occupied  by  him  at  the  time  the  judgment  was 
rendered.  The  matter  of  costs  in  the  district  court,  to 
which  our  attention  has  been  called,  is  not  in  question,  as 
that  is  not  an  injury  sought  to  be  prevented,  and  the 
writ  is  not  prayed  to  arrest  the  collection  of  the  costs;  and, 
besides,  the  subject  of  costs  is  covered  by  the  appeal- 
bond  of  $300,  which  was  filed. 

The  application  for  the  writ  of  prohibition  is  therefore 
denied.     Judgment  for  costs  for  defendants. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


Digitized  by 


Google 


June,  1886.]  Burrows  r.  Guest.  91 


WILLIAM  BURROWS,  Respondent  v.  EDWARD  F. 
M.  GUEST,  Appellant. 

Highway,  Dedication  op—  How  shown  by  user.—  The  extent  of  the 
dedication  is  determined  by  all  the  circumstances,  not  only  by 
the  part  actnally  used,  but  also  the  width  of  highways  in  the 
vicinity  and  of  the  system  of  which  the  particular  highway  is  a 
part. 

Id— Question  por  Jury. — Where  the  owner  of  the  fee  obtained  title 
by  a  deed  conveying  half  of  the  strip  claimed  to  be  a  highway  as 
one-half  of  a  four  rod  street,  and  no  portion  of  said  strip  platted 
as  a  four  rod  street,  had  ever  been  used  as  a  road  except  a  strip 
in  the  center  of  the  platted  street  about  two  rods  wide,  and  the 
remainder  of  the  one-half  of  the  platted  street  had  been  in  the 
uninterupted  possession  of  the  owner  of  the  fee,  for  more  than 
eight  years  prior  to  institution  of  suit,  and  had  by  him  been  im- 
proved and  cultivated,  held^  that  extent  of  the  dedication  was  a 
question  ^r  the  jury  to  be  determined  from  all  the  circumstances. 

Appeal  from  a  judgment  of  the  District  Court  of  the 
Third  District  and  from  an  order  refusing  a  new  trial. 
The  opinion  states  the  facta 

Mr,  Zera  Snow  {Mr.  Z.  Snow  was  with  him  on  the 
brief)  for  appellant: 

There  is  no  statute  prescribing  the  method  of  dedications 
to  public  uses,  and  the  common  law  rule  must  be  resorted 
to.  By  this  rule  no  particular  form  of  dedication  or  ac- 
ceptance is  necessary.  A  dedication  does  not  rest  upon 
prescription  or  supposed  grant.  It  is  solely  a  question  of 
intention  to  dedicate,  followed  by  acceptance.  These  facts 
may  be  proved  by  any  acts  or  words  of  the  owner  manifest- 
ing this  intention  on  his  part,  or  by  acts  of  the  public 
manifesting  the  intention  of  acceptance;  public  user,  ex- 
penditure of  public  moneys  are  evidences  of  dedication 
and  acceptance,  and  the  sixth  instruction  should  have  been 
given:  Angell  on  Highways  p.  112  Sec.  142;  Gould  v. 
Olass,  19  Bar.,  n9;Clncinnafi  v.  White's  Lessees  ^  6  Peters, 
436-7-8-9,  440;  Hunter  v.  Trustees,  6  Hill,  407;  3  Kent,  450, 
6  Ohio,  303;  Curts  v.  Hoyt,  19  Conn.,  154;  Hohbs  v.  Lowell; 
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19  Pick.,  405;  Barclay  v.  Howells  Lessee,  6  Peters,  499; 
2  Dillon  Mu.  Cor.,  2nd  Ed.,  Sees.  500,  505. 

No  questions  of  fact  were  withdrawn  from  the  jury  by 
these  instructions.  In  each  and  all  of  them  the  question 
of  dedication  and  acceptance  were  directly  referred  to 
them,  but  defendant  simply  asked  that  in  arriving  at  the 
facts  the  jury  should  be  guided  by  certain  legal  rules. 
They  could  have  been  refused  only  on  the  theory  that  the 
case  did  not  warrant  them,  because  there  had  only  been 
an  actual  user  of  about  three  rods  in  width  of  the  road. 

This  the  court  had  no  right  to  assume.  There  must 
always  be  parts  of  a  public  road  dedicated  which  may 
never  be  actually  used,  and  still  the  whole  be  a  public 
highway.  The  user  of  the  whole  had  never  become  neces- 
sary, and  it  was  a  question  for  the  jury  to  determine  if 
there  had  been  an  acceptance  of  the  whole,  with  a  user 
which  should  enlarge  with  the  increase  of  population  and 
the  necessities  of  the  traveling  public,  particularly  as  there 
had  been,  as  we  claim,  a  dedication  in  law  by  virtue  of  the 
Eddins'  deed  to  plaintiflF  of  a  road  four  rods  in  width.  De- 
fendant was  entitled  to  the  seventh  instruction:  Sprague 
v.  White,  17  Pick.,  307;  Haumimv,  Belchertoivn,  19  Pick., 
311;  Mt  Vernon  v.  Lawrence,  35  Me.,  100;  Angell  on 
Highways,  Sec,  155,  p.  132;  Rex  v.  Wright,  23  Com.  L.  159. 

The  fact  that  plaintiff  had  trees,  shrubbery,  grass,  etc., 
on  that  part  of  the  surveyed  road  which  had  not  been  used 
ought  not  necessarily  to  negative  conclusively  the  fact  of  a 
way  over  that  part  of  the  street,  because  (in  county  high- 
ways at  least)  the  owner  of  a  fee  subject  to  public  ease- 
ment of  that  kind  had  always  such  rights,  and  plaintiff  was 
exercising  no  greater  right  than  every  owner  of  the  fee  of 
a  public  highway  could  claim. 

Messrs,  Baskin  &  Van  Home  for  respondent: 

Intent  is  the  first  requisite  of  a  dedication.  The  court 
properly  refused  the  sixth  instruction  asked  by  appellant 
The  evidence  showed  without  conflict,  that  plaintiff  had 
been  for  more  than  eight  years  in  undisturbed  possession 
of  a  part  of  the  property  in  dispute,  cultivating,  farming  . 
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and  exercising  exclusive  control  over  the  same.  Such  u 
possession  conclusively  negatives  any  intent  of  plaintiff  to 
dedicate  the  same  to  public  use  as  a  highway:  Angell  no 
Highways,  Sec.  152,  p.  127. 

The  fee  to  the  land  in  dispute  is  shown  by  the  evidence 
to  be  in  plaintiff.  The  owner  of  the  land  is,  in  contempla- 
tion of  law,  in  possession  of  the  highway  running  through 
the  land:  CoHclijou  v.  Van  Brundi,  2  Johns.,  356;  Gidnefj 
V.  East,  12  Wend.,  98;  Matter  of  Seventeenth  Street,  1 
Wend.,  262. 

Henderson,  J. : 

The  complaint  in  this  case  alleges  a  trespass  qnare 
Qlnnsiim,  and  describes  the  close  as  a  strip  of  land  forty- 
six  rods  east  and  west,  by  four  rods  north  and  south,  and 
being  the  land  between  lot  10,  block  40,  and  lot  1,  block 
33,  of  Ten-acre  plat.  Big  Field  survey.  Salt  Lake  County, 
Utah  Territory;  and  complains  that  the  defendant  entered 
thereon,  and  dug  up,  cut  down,  and  destroyed  fruit  and  shade 
trees  and  fruit-bearing  bushes  thereon  growing,  to  the 
plaintiff's  damage,  etc. 

The  defendant  answered  to  this  complaint  that  the  prem- 
ises, and  all  thereof,  were,  at  the  time  of  the  alleged  tres- 
pass, a  highway,  and  were  situated  in  road  district  No.  4, 
Salt  Lake  county;  that  the  defendant  was  road  supervisor 
for  said  district;  and  that,  in  committing  the  acts  com- 
plained of,  he  acted  under  the  direction  and  order  of  the 
county  court  as  such  supervisor. 

The  cause  was  tried  before  a  jury,  and  on  the.  trial  the 
plaintiff  put  in  evidence  a  patent  from  the  United  States 
to  John  Eddins,  dated  June  5,  1871,  conveying  the  lands 
in  question,  with  other  lands,  by  government  subdivision, 
and  a  deed  from  Eddins  to  himself,  dated  April  24,  1876, 
conveying  the  lands  in  question  and  other  lands  by  the  fol- 
lowing description:  "All  of  lots  1  and  16,  in  block  40,  Ten- 
acre  plat.  Big  Field  survey,  together  with  one-half  of  the 
adjacent  streets,  containing  in  all  21.48  acres,  more  or  less; 
also  that  eastern  portion  of  lot  2,  block,  plat,  and  survey 
aforesaid,  together  with  one-half  of  the  adjacent  street, 
containing  in  all  ninety -two  hundredths  (.92)  acres,  more 
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or  less,  and  all  that  south  half  of  the  eastern  portion  of 
lot  three  (3),  block,  plat,  and  survey  aforesaid,  containing 
forty-three  hundredths  (.43)  acres,  more  or  less;  also  that 
northern  portion  of  lot  ten  (10),  in  block  thirty -three 
(33),  plat  and  survey  aforesaid,  together  with  one-half  of 
the  adjacent  streets,  containing  in  all  eight  and  fifty-two 
hundredths  (8.52)  acres,  more  or  less,  which  is  included 
within  the  limits  of  lots  three  (3)  and  four  (4)  of  section 
nineteen  (19),  township  one  (1)  south,  of  range  (1)  east, 
Salt  Lake  meridian." 

And  the  plaintiff  testified  in  his  own  behalf  as  follows: 
**The  land  described  in  the  complaint  is  not  a  part  of  lots 
1,  16,  or  3,  of  block  40,  or  lot  10  of  block  33,  referred  to 
in  my  deed  from  Eddins.  It  is  a  narrow  strip,  referred 
to  iYi  my  deed  as  a  street.  It  lays  between  lot  1  of 
block  40  and  lot  10  of  block  33.  It  is  what  defend- 
ant claims  as  a  street.  It  opens  in  the  State  road,  and 
runs  west  to  the  Church  farm.  This  strip  is  four  rods  wide. 
The  land  mentioned  in  my  deed  is  a  part  of  this  Ten-acre 
plat,  Big  Field  survey,  spoken  of.  The  4  by  46  rods  de- 
scribed in  the  complaint  is  the  street  in  controversy.  The 
trespass  by  defendant.  Guest,  was  committed  on  this  street 
There  is  a  water  ditch  running  west  along  the  south  side 
of  this  strip.  It  is  about  a  rod  north  of  the  south  line 
of  this  strip  in  controversy.  Defendant,  Guest,  is  road 
supervisor  of  the  road-district  in  which  this  land  is  situ- 
ate. He  came  to  me  at  the  time  mentioned  in  the  com- 
plaint, and  said  he  had  been  ordered  by  the  county  court 
of  Salt  Lake  county  to  widen  out  this  street  to  its  full 
width.  I  objected,  and  forbid  him  and  }iis  men  from  doing 
it.  I  had  a  great  many  trees  growing  on  the  south  side  of 
this  street,  between  the  water  ditch  and  the  south  line  of 
the  street.  I  planted  them  there.  They  have  been  grow- 
ing for  a  good  many  years.  They  were  fruit  trees,  plum 
and  currant  bushes,  locust  and  mulberry  trees.  That  is 
how  I  have  been  in  possession  of  this  street.  Defendant, 
Guest,  cut  out  those  trees,  and  dug  up  the  dirt,  and  put  it 
to  the  centre  of  the  street.  It  was  in  widening  this  street, 
as  supervisor,  that  defendant  committed  this  trespass.  It 
is   because  of  this  that  I    brought  this  suit.     I  have  no 
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improvements  on  this  street  north  of  the  water  ditch.  My 
house  and  barn  are  across  the  north  line  on  lot  1.  This 
strip,  4  by  46  rods,  described  in  the  complaint,  is  laid  out 
in  the  Ten-acre  plat.  Big  Field  survey,  as  a  -street,  but  it 
has  never  been  used  by  the  public  generally  as  a  road. 
The  north  part  of  it,  about  three  rods  in  width,  has  been 
traveled  over,  and  used  by  various  persons  in  that  vicinity 
owning  land  west  of  me.  It  has  been  traveled  over  by 
them  on  foot,  by  horses,  and  with  wagon.  It  has  been 
used  principally  by  people  in  that  vicinity  to  haul  hay 
over  it  in  the  summer  time.  This  street  was  turnpiked 
by  the  county  in  1873;  that  is,  the  three  rods  in  width  on 
the  north  side  of  it  was." 

The  defendant  gave  evidence  tending  to  show  that  the 
survey  and  plat  mentioned  in  the  deed  from  Eddins  to 
plaintiff  was  made  as  early  as  1849,  and  that  the  plat  was 
filed  in  the  offices  of  the  surveyor  general  of  Utah,  and  of 
the  county  recorder  of  Salt  Lake  county,  over  30  years 
prior  to  the  alleged  trespass,  and  had  been  generally  acted 
upon  and  received  as  correct  during  all  that  time,  and 
offered  the  same  in  evidence  as  showing  the  location  and 
width  of  streets;  but  it  was  rejected  by  the  court,  be- 
cause it  was  not  shown  to  have  been  made  by  authority 
of  the  government;  but  that  part  of  the  plat  and  survey 
showing  the  particular  land  in  question  was  admitted  in 
evidence,  from  which  it  appeared  that  the  land  in  ques- 
tion was  surveyed,  and  platted  as  a  street  running  east 
and  west  between  lots  1,  block  40,  and  10  of  block  33, 
and  continuing  on,  past  said  lots,  both  east  and  west,  to 
other  intersecting  streets. 

One  Brockbank  testified,  among  other  things,  as  fol- 
lows: "Poll  taxes  have  been  worked  out  on  that  road  since 
1871.  The  true  width  was  four  rods.  It  was  turnpiked 
in  1873,  on  the  north  side,  and  that  was  the  portion  of 
the  road  mostly  used.  In  early  days  it  was  wet,  swampy 
land,  and  was  principally  used  in  summer  time.  After  it 
was  turnpiked  it  was  better,  but  two  loaded  hay  teams 
could  not  well  pass  each  other  then  in  very  wet  weather, 
on  account  of  which  it  was  ordered  widened  in  the  spring 
of  1879.     There  never  has  been  any  objection  to  the  use 
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of  this  as  a  road,  to  my  knowledge.  That  in  1873  and  1874, 
he  [Brookbank]  repaired  and  turnpiked  said  road  from 
the  State  road  west,  its  full  length  to  the  Church  farm ; 
that  he  did  this  under  the  direction  of  the  county  court  of 
Salt  Lake  county,  which  paid  for  these  repairs.  The  total 
paid  by  the  county  for  these  repairs  was  $593." 

Defendant  also  gave  evidence  t<3nding  to  show  that  said 
street  had  been  used  as  a  public  highway  for  over  30  years; 
that  he  was  road  supervisor  of  the  district  in  which  the 
lands  were  situated,  and  that  the  acts  complained  of  were 
done  in  the  line  of  his  duty  as  such. 

The  following  statement  of  the  trial  judge  is  contained 
in  the  statement  on  motion  for  a  new  trial:  *'Both  the  wit- 
nesses of  the  plaintiff  and  defendant  testified  that  no  por- 
tion of  the  platted  street  had  ever  been  used  by  any  per- 
son as  a  road,  except  a  strip  in  the  centre  of  the  same  about 
two  rods  wide ;  that  there  was  a  ditch  on  each  side  of  this 
strip,  and  that  the  street  runs  east  and  west;  and  that  the 
plaintiff  had  been  in  uninterrupted  possession  of  the  land 
lying  up  to  and  along  the  line  of  the  south  ditch  for  more 
than  eight  years  continuously  before  the  institution  of  this 
suit;  that  he  had  planted  thereon  fruit  and  shade  trees 
and  currant  bushes,  and  used  a  considerable  portion 
thereof  as  meadow  land;  that  the  same  was  embraced  by 
the  deed  of  Eddins,  and  the  premises  described  in  the  com- 
plaint; and  that  the  principal  damage  done  to  the  plaintiff 
by  the  defendant.  Guest,  was  caused  by  digging  up  a  por- 
tion of  said  trees  and  bushes,  and  destroying  a  portion 
of  said  meadow  land.  As  to  the  alleged  destruction  and 
possession  of  the  strip  between  said  ditches  there  was  a 
conflict  in  the  testimony.  That  the  street  as  platted  was 
four  rods  wide,  and  the  alleged  trespass  was  within  the 
four  rods." 

The  defendant  requested  the  court  to  submit  to  the  jury, 
as  a  question  of  fact  to  be  determined  by  them,  whether 
the  land  in  question  was  or  was  not  a  highway;  and  by  his 
sixth  and  seventh  requests  asked  the  court  to  charge  the 
jury  as  follows: 

"(6)  You  are  further  instructed  that  it  is  not  necessary 
that  a  dedication  be  made  by  deed  or  other  special  form; 
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nor  is  any  special  form  of  acceptance  of  such  dedication 
necessary  to  be  made.  It  is  solely  a  question  of  intent  on 
the  part  of  the  person  to  dedicate,  and  on  the  part  of  the 
public  to  accept.  If,  therefore,  you  believe  from  the  evi- 
dence that  the  road  in  controversy  was  used  by  the  pub- 
lie  as  a  road,  with  the  knowledge  of  plaintiff  or  his  grantftr, 
or  other  persons  claiming  the  property  now  claimed  by 
plaintiif,  without  objection  by  such  person  so  claiming 
the  same,  with  intention  to  appropriate  the  same  as  a  pub- 
lic road,  and  that  Salt  Lake  county  has  expended  money 
iu  repairs  and  improvements  of  the  same,  then  you  are 
instructed  that  this  evidence  may  be  received  by  you  as 
tending  to  show  a  dedication  to  and  acceptance  by  the  pub- 
lic for  road  purposes. 

**(7 )  If  the  jury  believe  from  the  evidence  that  the  land 
described  in  the  complaint  has  been  dedicated  to  the  public 
as  a  road,  and  that  public  use  has  been  made  of  only  a  part 
of  the  same,  then  you  are  instructed  that  such  use  relates 
to  the  entire  width  of  the  road  as  originally  laid  out  and 
dedicated.  If,  therefore,  you  find  that  the  road  in  con- 
troversy was  originally  laid  out  and  dedicated  as  four  rods 
in  width,  and  that  there  has  been  a  public  user  only  of 
three  or  less  number  of  rods  in  width,  you  are  instructed 
that  such  user  of  a  part  may  be  considered  as  evidence 
tending  to  show  an  acceptance  of  the  whole  as  laid  out 
and  dedicated." 

All  of  which  were  refused,  and  the  jury  instructed  as 
follows: 

"If  the  jury  find  from  the  evidence  that  that  j>ortion 
of  the  premises  described  in  the  plaintiffs  complaint  on 
which  his  trees  and  shrubbery  stood,  was  never  used  as 
a  road,  and  that  the  plaintiff  was  in  possession  of  the 
same  at  and  before  the  date  of  the  alleged  tresjmss,  then 
the  defendant.  Guest,  has  not  shown  any  facts  in  justifica- 
ticm  of  his  acts  in  digging  up  the  trees  and  removing  the 
ground  which  was  so  possessed  by  the  plaintiff,  and  the 
plaintiff  is  entitled  to  recover  whatever  damages  he  has 
sustained  by  reason  thereof.  There  is  no  evidence  in 
this  case  tending  to  show  any  dedication,  for  the  puqxjse 
of  a  road,  of  any  portion  of  the  premises  described  in  the 
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complaint,  except  that  portion  between  the  two  ditches  on 
each  side  of  the  traveled  street,  and  as  to  whether  there 
has  been  a  dedication  of  that  portion  as  a  public  road  is  a 
question  for  the  jury;  but  in  any  event,  if  the  jury  find 
in  accordance  with  the  first  instruction,  the  plaintiff  is 
eiftitled  to  the  damages  which  he  has  sustained  for  the 
trespass  committed  by  the  defendant  on  the  premises  out- 
side of  the  ground  between  said  ditches." 

The  jury  returned  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  entered,  and,  after  motion  for  uew  trial, 
the  case  comes  to  this  court  on  appeal  by  the  defendant, 
alleging  error  in  refusing  to  receive  in  evidence  the  plat 
and  survey,  and  in  refusing  to  give  the  instructions 
asked  for. 

This  record  presents  to  us  the  question  as  to  what  may 
be  considered  in  determining  the  width  and  limits  of  a 
highway  established  by  user.  The  trial  judge,  while  sub- 
mitting to  the  jury  the  fact  as  to  whether  a  highway  had 
been  established  over  a  part  of  the  land,  charged  the  jury 
that  there  was  no  evidence  tending  to  establish  a  dedica- 
tion of  any  part  of  said  land,  except  a  narrow  strip  through 
the  centre  thereof,  upon  the  theory  that  the  limits  of  a 
highway  could  not  be  shown  to  extend  beyond  the-  portion 
actually  used  and  covered  by  the  traveled  track,  and  that 
the  owner's  continued  possession  and  use  of  a  strip  along 
the  south  side  thereof,  as  before  stated,  was  conclusive 
evidence  against  its  dedication  for  the  use  of  the  public 
as  a  highway.  In  this  there  was  error.  The  question 
should  have  been  submitted  to  the  jury.  When  a  high- 
way is  established  by  user  merely  over  a  tract  of  land  of 
the  usual  width  of  a  highway,  or  over  a  tract  of  land 
where,  by  a  survey  and  plat  which  has  been  recognized 
and  adopted  by  the  owner,  a  street  or  highway  of  a  certain 
width  is  laid  out,  the  right  of  the  public  is  not  limited  to 
the  traveled  part,  but  such  user  is  evidence  of  a  right  in 
the  public  to  use  the  whole  tract  as  a  highway,  by  widen- 
ing the  traveled  part  or  otherwise,  as  the  increased  travel 
and  the  exigencies  of  the  public  may  require:  Sprague  v. 
W(i{t(%  17  PicL,  309;  Barclatj  v.  HowelTs  Lessee,  6  Pet., 
498;  Hannum  v.   Belchertown,   19  Pick.,   311;    Irwin  v. 
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Dixioiiy  9  How.,  10;  Biimpus  v.  Mtllei%  4  Mich.,  159;  Ang. 
Highw.,  sec.  155. 

In  this  case  there  was  evidence  showing  that  the  public 
had  been  using  portions  of  this  street  continually  as  a  high- 
way for  over  30  years;  that  the  public  had  from  time  to 
time  improved,  widened,  and  repaired  the  road  at  great 
expense,  without  objection  from  the  plaintiff  or  his  grantor; 
and  the  plaintiflp  received  his  title  to  the  premises  by  a  deed 
which  not  only  expressly  recognized  this  street,  but  recog- 
nized it  as  a  street  four  rods  wide,  and  including  all  the 
land  in  questioiL  This  was  evidence  which  should  at 
least  have  been  submitted  to  the  jury,  tending  to  show 
that  the  dedication  extended  over  the  land  in  question. 
Its  weight  was  for  the  jury,  aided  by  proper  instructions 
from  the  court:  Ang.  Highw.  sections  142-149;  Gould  v. 
Glass,  19  Barb.,  195;  Daniels  v.  People,  21  111.,  439; 
Petfingill  v.  Porter,  3  Allen,  349. 

In  determining  the  extent  of  the  dedication,  all  the  cir- 
cumstances may  be  considered, — the  width  of  the  highways 
in  the  vicinity  of  the  land  in  question,  the  width  of  high- 
ways in  a  system  of  which  the  one  in  controversy  forms  a 
part,  any  circumstances  of  recognition  by  the  owner  of  the 
fee  and  the  public  of  definite  and  fixed  limits.  It  is  but 
matter  of  common  understanding  and  experience  that  it  is 
desirable  and  usual  that  streets  and  highways  should  be 
and  are  of  uniform  width:  and  when  a  plat  or  survey  of  a 
tract  of  land  is  in  existence  showing  uniform  width  of 
streets,  and  the  public  are  entering  upon  and  improving 
the  streets  persuant  to  the  general  plan  of  such  survey,  it 
is  evidence,  more  or  less  strong,  according  to  circumstances, 
against  the  owners  of  such  lands  who  have  knowledge 
thereof,  and  who  have  in  any  way  recognized  such  plan 
and  survey,  when  the  public  by  user  establish  a  highway 
on  one  of  such  platted  streets,  and  commence  to  improve 
the  same,  that  the  dedication  by  such  owners  is  of  the  ex- 
tent as  platted,  and  that,  it  is  a  question  of  fact  for  the 
jury.  The  continued  use  of  the  lands  by  the  plaintiflp  was 
not  absolutely,  as  matter  of  law,  inconsistant  with  the 
easement  created  by  the  right  of  way  as  a  highway.  The 
owner  of  the  fee  has  the  right  to  use  land  in  any  way  not 
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inconsistent  with  the  requirements  of  the  public.  Ang. 
Highw.  Sees.  301-311.  It  was  a  circumstance  which,  with 
all  the  other  facts,  should  have  been  submitted  to  the  jury. 
Barclay  v.  HowelVs  Lessee,  supra. 

The  question  as  to  whether  the  land  in  question  was  a 
highway  should  have  been  submitted  to  the  jury,  and  the 
defendant's  requests  to  that  eflPect  should  have  been  given. 
For  this  error,  the  judgment  and  decision  should  be  re- 
versed, and  the  cause  remanded  for  a  new  trial,  with  costs 
to  the  appellant. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


DISY  ALLEN,  Appellant  v.    JOHN  S.  BABNES,  as 
Administrator,  etc..  Respondent. 

Construction  op  Will — Power  to  Administrate  as  Incidental 
THERETO.  -Act  of  Congress,  approved  June  23,  1874,  Section  3, 
gives  to  probate  courts  exclusive  original  jurisdiction  of  all  mat- 
ters pertaining  to  settlement  of  estates,  but  district  courts  may 
take  cognizance  of  equitable  suits  for  construction  of  wills,  but 
when  the  will  is  construed,  it  is  left  to  the  probate  court  to  ex- 
ecute, and  district  court  will  not  proceed  with  administration. 

Id— Discretion  of  Executors.-  A  clause  in  a  will  stating  that  "it  is 
my  further  desire  that  out  of  the  proceeds  of  said  estate,  leaving 
same  to  the  best  judgment  and  discretion  of  said  executors  herein- 
after named,  to  pay"  certain  sums  per  month  to  testator's  mother 
and  aunt,  gave  to  the  administrator  cum  testamento  annexo  a 
reasonable  discretion  to  fix  the  amount  at  what  he  deemed  suf- 
ficient, to  be  paid  out  of  any  part  of  said  estate  in  his  hands. 

Appeal  from  a  judgment  of  the  District  Court  of  the 
Third  District.     The  opinion  states  the  facts. 

Alessrs.   WiUiams  &  White  for  appellant. 
Mr.  M.  M,  Kaighn  for  respondant. 

Henderson,  J. 

The  complaint  a  vers  that  Joseph  M.  Allen  died  Decem- 
ber 23,  1880,  leaving  the  following  will:     "In  the  name  of 
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God,  amen.  I,  Joseph  Moroni  Allen,  of  the  city  of  Salt 
Lake,  territory  of  Utah,  being  weak  in  body,  but  of  sound 
and  disposing  mind,  and  not  under  restraint  or  the  influence 
or  representation  of  any  person,  do  make,  publish,  and  de- 
clare this  last  will  and  testament :  Firsl.  I  hereby  revoke  all 
former  wills  and  testaments  heretofore  made  by  me,  and  do 
solemnly  declare  that  this  alone  is  my  last  will  and  testa- 
ment Secondly,  I  direct  my  executors,  hereinafter  men- 
tioned, as  soon  as  they  have  sufficient  funds  in  their  hands, 
to  pay  all  my  debts,  of  whatsoever  kind  and  character. 
Third,  I  leave  and  devise  to  my  beloved  wife,  Julia  H. 
Allen,  one-fourth  of  all  my  real  estate,  and  devise  and  give 
the  same  to  her  during  her  life,  and  after  her  death  the 
same  shall  go  to  my  children,  hereinafter  mentioned,  and 
to  be  divided  in  equal  proportions  among  them,  share  and 
share  alike;  and,  if  there  be  but  one  of  said  children  sur- 
viving at  the  time  of  her  death,  then  all  of  said  property 
shall  go  to  said  surviving  child.  And  I  further  give  and 
bequeath  to  the  said  Julia  H.  Allen  a  one-fourth  interest  in 
all  personal  property  belonging  to  me  at  the  time  of  my 
death.  Fourth.  I  devise  and  bequeath  to  my  mother, 
Disy  Allen,  and  my  aunt,  Rachel  Allen,  jointly,  and  during 
the  life  of  the  survivor,  the  house  they  now  live  in  and 
occupy  as  a  home;  and  at  their  death,  or  at  the  death  of 
the  survivor,  then  said  house,  or  the  proceeds  thereof, 
however  Arising,  to  be  divided  among  my  said  children 
hereinafter  mentioned,  in  equal  proportions,  share  and 
share  alike.  And  it  is  my  further  desire  that  out  of  the 
proceeds  of  said  estate,  leaving  the  same  to  the  best  judg- 
ment and  discretion  of  said  executors  hereinafter  men- 
tioned, to  pay  unto  my  said  mother,  Disy  Allen,  the  sum 
of  twenty  ($20)  dollars  during  each  and  every  month  of 
her  life,  as  an  income  and  support  for  her,  and  the  sum  of 
fifteen  ( $15 )  dollars  to  be  paid  in  like  manner,  each  and 
every  month,  to  my  said  aunt,  Rachel  Allen,  during  her 
life,  as  an  income  and  support.  Fiflh,  To  my  three 
children,  Joseph  Milton  Allen,  May  Lisle  Allen,  and  Ger- 
trude Disy  Allen,  I  give  and  devise  all  the  rest,  residue, 
and  remainder  of  my  real  estate,  of  every  name  and  nature 
whatsoever,  owned  by  me  at  the  time  of  my  death ;  and  I 
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further  give  and  bequeath  the  remainder  of  my  personal 
property,  owned  by  me  at  the  time  of  my  death,  to  my 
said  three  children,  and  that  all  of  said  property,  both  real 
and  personal,  or  the  proceeds  thereof,  be  divided  in  equal 
proportions  among  them,  share  and  share  alike;  and, 
should  any  of  said  children  die  during  their  minority,  then 
his  or  her  or  their  share  shall  go  to  the  survivor  or  sur- 
vivors, to  be  divided  among  them  in  equal  proportions, 
share  and  share  alike;  and,  should  there  be  but  one  sur- 
viving child,  then  the  share  of  the  children  shall  go  to  the 
surviving  child  as  if  there  had  been  no  other  children. 
Lastly,  I  hereby  appoint  my  wife,  the  said  Julia  H.  Allen, 
and  George  Sims,  both  of  the  city  of  Salt  Lake  and  terri- 
tory of  Utah,  executors  of  this,  my  last  will  and  testa- 
ment." 

The  complaint  further  avers  that  plaintiff  is  the  mother 
of  said  deceased,  and  the  person  named  in  the  fourth  para- 
graph of  said  will;  that  the  Rachel  Allen  also  named  with 
her  in  said  will  has  assigned  all  her  interest  and  rights 
under  said  will  to  plaintiff;  that  said  will  was  admitted  to 
probate,  and  John  S.  Barnes  appointed  administrator  by 
the  probate  court,  the  executors  in  said  will  having  re- 
fused to  accept  the  trust;  that  said  Barnes  accepted  said 
trust  and  is  administering  said  estate.  The  complaint 
further  avers,  in  relation  to  the  fourth  paragraph  of  said 
will,  that  said  administrator  claims  that  by  said  will  he 
has  the  discretion  to  determine  the  amount  said  estate 
ought  to  pay  and  can  pay  without  a  sale  of  real  estate,  and 
therefore  refuses,  and  has  failed  to  pay  said  legacies,  while 
the  plaintiff,  and  her  sister,  Rachel  Allen,  demands  that 
said  legacies  should  be  paid  in  full,  and  denies  that  said 
administrator  has  any  discretion  whatever  as  to  the 
amounts  of  said  legacies  while  there  are  assets  in  his  hands 
sufficient  and  liable  to  pay  the  said  legacies;  that  said  ad- 
ministrator now  has,  and  has  all  the  time  since  he  became 
administrator  had,  ample  assets  of  said  estate  in  his  hands 
to  pay  said  legacies,  and  all  demands  required  to  be  paid 
before  said  legacies. 

The  answer  denies  the  construction  of  the  will  claimed 
by  the  plaintiff,  and  alleges,  as  to  defendant's  construction. 
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"that  while  said  testator  did  bequeath  a  certain  contingent 
sum  to  said  two  beneficiaries,  which  in  no  event  should  ex- 
ceed twenty  dollars  per  month  to  said  plaintiflF,  and  fifteen . 
doUars  per  month  to  said  Bachel  Allen,  that  the  same  was 
payable  only  out  of  the  net  proceeds  or  income  of  said  es- 
tate after  all  expenses,  costs,  and  debts,  and  prior  bequests 
and  charges,  had  been  fully  paid  and  satisfied,  and  that 
the  amount  was  then  dependent  upon  the  best  judgment 
and  discretion  of  the  executors  named,  or  of  such  other 
persons  or  person  as  should  be  charged  with  the  execution 
of  the  will  of  said  testator."  The  answer  further  alleges 
that  the  discretion  vested  by  said  will  in  the  administrator 
has  been  properly  exercised,  and  payments  made  out  of 
the  income  of  said  estate,  and  that  said  plaintiff  has  for 
four  years  acquiesced  in  defendant's  construction  of  said 
will,  and  that  no  complaint  has  been  made  to  the  probate 
court  in  relation  thereto.  The  answer  admits  the  other 
allegations  of  the  complaint, 

The  cause  was  tried  in  the  district  court,  when  the  fol- 
lowing findings  of  fact  and  conclusions  of  law  thereon  were 
found: 

"(1)     That  Joseph   M.   Allen  died   on    December  23, 

1880,  in  and  a  resident  of  Salt  Lake  county,  Utah  Terri- 
tory, leaving  a  will  bearing  date  February  27,  1880,  which 
will  was  duly  admitted  to  probate  by  the  proper  court, 
to-wit,  the  probate  court  in  and  for  said  Salt  Lake  county, 
on  February  15,  1881. 

"(2)  That  the  executors  named  in  said  will  failed  to 
qualify,  and  that  defendant  herein  was,  on  February  15, 

1881,  duly  appointed  administrator  with  the  will  annexed 
of  the  estate  of  said  decedent;  that  he  duly  qualified,  and 
ever  since  has  acted  as  such  administrator. 

"(3)  That  by  said  will  testator,  among  other  things, 
made  a  bequest  in  favor  of  plaintiff  and  one  Bachel 
Allen,  in  the  following  words,  to-wit:  *And  it  is  my  fur- 
ther desire  that  out  of  the  proceeds  of  said  estate,  leav- 
ing same  to  the  best  judgment  and  discretion  of  said  ex- 
ecutors hereinafter  named,  to  pay  unto  my  said  mother, 
Disy  Allen,  the  sum  of  twenty  dollars  during  each  and 
every  month  of  her  life,  as  an  income  and  support  to 


Digitized  by 


Google 


104  Allen  v.  Barnes.  [June,  1886. 

her,  and  the  sum  of  fifteen  dollars  to  be  paid  in  like 
manner,  each  and  every  month,  to  my  said  aunt,  Rachel 
Allen,  during  her  life,  as  an  income  and  support.' 

"(4)  That  defendant,  said  administrator,  claimed  the 
right  under  said  clause  of  said  will  to  exercise  his  judg- 
ment and  discretion  as  to  the  amount  to  be  paid  under 
said  bequest,  and  up  to  and  including  the  month  of  July, 
1883,  paid  each  and  every  month  to  said  Disy  Allen  the 
sum  of  fourteen  29-100  dollars,  and  to  said  Rachel  Allen 
the  sum  of  ten  66-100  dollars;  that  thereafter,  each  and 
every  mouth,  he  paid  to  said  Disy  Allen  the  sum  of  seven- 
teen and  14-100  dollars,  and  said  Rachel  Allen  the  sum 
of  twelve  and  86-100  dollars,  up  to  April  1,  1884,  and  has 
made  no  payments  thereafter. 

"(5)  That  on  the  allowance  so  paid  to  them,  and  by  as- 
sistance extended  to  them  from  other  relatives,  said  l)en(»- 
ficiaries  Disy  and  Rachel  Allen  have  been  able  to  live 
comfortably,  after  their  usual  manner  of  life, 
.  "(6)  That  the  estate  of  decedent  amounted  to  about 
$25,000,  on  which  was  indebtedness  to  the  amount  of 
about  $3,000;  that  the  income  of  the  estate,  after  the  in- 
debtedness was  paid,  amounted  per  month,  over  and  above 
taxes,  insurance,  and  repairs,  and  other  expenses,  to  from 
JSIOO  to  $120  per  month;  that  the  family  of  decedent, 
consisting  of  the  widow  and  three  minor  children,  were 
dependent  upon  it  for  support;  and  that  said  beneficiaries, 
neither  of  them,  had,  at  the  time  of  making  the  will,  or 
has  had  since  then,  any  estate,  property,  or  income  other 
than  that  provided  in  the  will. 

"(7)  That  all  the  several  allegations  of  the  complaint, 
except  as  to  the  misconduct  of  the  defendant  and  purport 
or  construction  of  the  will,  are  true." 

CONCLUSIONS   OF   LAW. 

**(1)  That  the  word  ^proceeds,'  in  that  portion  of  said 
will  hereinbefore  quoted,  should  be  construed  to  mean 
•income;'  that  defendant,  as  administrator  with  will  an- 
nexed, was  clothed  with  a  reasonable  discretion  as  to  the 
amounts  to  be  paid  under  the  will  to  said  beneficiaries  Ra- 
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chel  and  Disy  Allen,  and  that  the  disputed  portion  of  the 
will  should  be  and  is  construed  accordingly. 

"(2)  That  defendant  has  exercised  his  discretion  in  a 
reasonable  manner,  so  far  as  payments  were  by  him 
made. 

"(3)  That  defendant  is  entitled  to  judgment  as  prayed 
in  his  answer,  and  for  his  costs." 

Judgment  was  entered  pursuant  to  the  findings,  and 
from  that  judgment  the  plaintiff  appeals  to  this  court. 

We  can  only  consider  this  as  an  equitable  action  to 
construe  the  terms  of  the  will;  the  administration  of  the 
estate  under  the  will  must  be  left  to  the  probate  court 
We  wore  urged  on  the  argument  to  not  only  construe  the 
contested  provisions  of  the  will,  but  to  execute  and  direct 
payment.  •  Section  3  of  the  act  of  Congress  of  June  23, 
1874,  (  Comp.  Laws  tTtah,  53 ),  gives  exclusive  original  ju- 
risdiction to  the  probate  courts  of  all  matters  pertaining  to 
the  settlement  of  estates.  The  district  courts,  under  the 
general  equity  powers  conferred  upon  them,  may  take 
cognizance  of  equitable  suits  for  the  construction  of 
doubtful  provisions  of  a  will,  it  being  a  well  known  sub- 
ject of  equitable  jurisdiction,  ( 3  Pom.  Eq.  Jur.  c.  3,  sec- 
tions 3,  4;  Eedf.  Wills,  492);  but,  when  the  will  is  so 
construed,  it  only  becomes  the  settled  and  adjudicated 
terms  of  the  will,  which  is  left  to  the  probate  court  to  ex- 
ecute, where  the  entire  matters  pertaining  to  the  estate 
are  pending,  and  where  it  can  be  executed  with  reference 
to  the  situation  and  condition  of  the  entire  estate. 

The  question,  then,  before  us  is  whether,  by  the  will  in 
question,  the  testator  intended  that  his  mother  and  aunt 
should  be  paid  monthly,  during  their  li  ves,  the  sums  of 
5?20  and  $15,  respectively,  out  of  any  property  of  which  he 
should  die  seized,  and  without  restriction  or  supervision 
by  his  executors;  or  whether  the  amounts  to  be  paid  to 
them  were  left  to  the  discretion  of  his  executors,  not  ex- 
ceeding the  sums  above  stated,  and  only  out  of  the  income 
of  his  estate.  It  is  plain  that  the  testator  intended  to 
commit  to  his  executors  some  discretion  in  relation  to  the 
payments,  and  it  is  difficult  to  see  wherein  their  discre- 
tion is  to  be  exercised,  except  as  to  the  sums  to  be  paid. 
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In  the  paragraph  of  his  will  under  consideration,  he  first 
makes  an  absolute  bequest  to  his  mother  and  aunt  of  the 
use  of  a  house  for  a  home  during  the  life  of  the  survivor 
of  them.  He  then  changes  his  language  from  that  of  ab- 
solute gift  to  the  expression  of  a  desire,  leaving  the  same 
to  the  best  judgment  and  discretion  of  his  executors.  It 
can  hardly  be  presumed  that  the  testator  did  not  clearly 
understand  the  difference  between  such  expressions.  2 
Story,  Eq.  Jur.  sec.  1069.  The  testator's  intention  is  fur- 
ther made  plain  by  stating  the  purpose  and  object  of  this 
provision  of  his  will  to  be  for  the  support  of  the  bene- 
ficiaries. We  think  it  plain  that  he  intended  to  commit 
the  whole  matter  to  the  discretion  and  judgment  of  his 
executors,  but  he  fixes  the  standard  by  which  the  discre- 
tion is  to  be  exercised.  It  is  but  fair  to  presifme,  from 
these  provisions  of  the  will,  that  the  testator  meant  to  rec- 
ognize his  moral  obligation  to  provide  maintenance  for  his 
mother  and  aunt  out  of  his  estate,  and  to  leave  it  to  an  in- 
telligent discretion  to  provide  such  means  as  was  neces- 
sary to  that  end,  having  in  view  their  needs,  their  means 
of  support  from  other  sources,  the  contributions  of  others 
who  might  be  under  the  same  obligation  as  he,  and  to  fix 
a  limit  to  the  amount  which  should  be  so  paid,  and  which 
he  probably  deemed  sufficient.  The  discretion  thus  left 
to  the  executors  is  not  wholly  arbitrary.  If  it  is  abused, 
no  doubt  any  person  interested  would  make  application  to 
the  proper  court,  and  correct  and  control  it. 

In  view  of  our  opinion  as  to  the  discretion  vested  in  the 
executors,  we  do  not  deem  the  construction  of  the  word 
"proceeds"  as  very  material,  but  we  can  hardly  think  that 
it  was  the  intention  of  the  testator  to  absolutely  restrict 
the  payments  to  the  annual  income.  No  doubt  the  execu- 
tors in  exercising  their  discretion  should  have  reference  to 
the  condition  of  the  estate,  and  the  income  from  it,  and 
should  not  go  beyond  the  income,  unless  in  their  judg- 
ment, in  order  to  carry  out  the  objects  intended  to  be  pro- 
vided for  by  the  testator,  there  should  be  imperative  ne- 
cessity for  it.  We  think  that  a  decree  should  be  entered 
in  this  court  that  the  disputed  portion  of  the  will  is  con- 
strued to  mean  that  the  defendant,  as  administrator  with 
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the  will  annexed,  is  clothed  with  a  reasonable  discretion 
as  to  the  amounts  to  be  paid  under  said  will  to  Disy  Allen 
and  Bachel  Allen,  and  in  his  discretion  may  be  paid  out 
of  any  part  of  said  estate  in  his  hands.  We  do  not  moui 
to  say  that  the  executors  can  transfer  or  «ell  real  estate 
belonging  to  the  estate,  for  the  purpose  oi  paying  the 
beneficiaries,  without  application  to  and  authority  from 
the  prox)er  court. 

The  clause  of  .the  will  under  consideration  was  of 
somewhat  doubtful  meaning,  and  we  cannot  say  that  this 
suit  for  its  construction  was  unnecessary,  and,  in  view  of 
the  circumstances,  we  think  that  the  costs  should  be 
divided  between  the  estate  and  the  plaintiff;  and  this  can- 
not be  more  equitably  done  than  by  leaving  each  party  to 
pay  their  own  costs  in  both  courts.  The  judgment 
should  therefore  be  without  costs  to  either  party. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


Digitized  by 


Google 


5 

108 

5 

413 

!»• 

87 

16*407 

nr 

108 

fl9 

186 

108  DucHENEAU  t\  Ireland.        [June,  1886. 


CHARLES  DUCHENEAU,  Respondent  v.  ELWIN  A. 

IRELAND  AND  ANOTHER,  APPELLANTS. 
Vide  People  v.  House,  4  Utah,  3G9. 

Prohibition. — Writ  of  prohibition  will  l^e  issued  only  where  there  is 
no  plain,  speedy  and  adequate  remedy  at  law.  • 

Id. — Execution  upon  Docketed  Judgment  op  a  Justice  op  the 
Peace.-  Where  a  transcript  of  a  judgment  of  a  Justice  of  the 
Peac-e  was  filed  in  the  district  court  under  section  784,  code  of 
civil  procedure,  and  execution  issued  thereon  out  of  the  district 
court,  and  the  judgment  and  execution  were  regular  upon  their 
face,  a  writ  of  prohibition  against  officer  from  enforcing  the  ex- 
ecution will  not  lie,  the  officer  acting  in  accordance  with  his 
legal  authority. 

Id.  -Adpajuate  Remedy  at  Law.— Where  execution  was  issued  as 
above,  upon  an  erroneous  judgment  of  Justice  of  the  Peace,  the 
remedy  was  by  motion  in  the  district  (^ourt  to  quash  the  execu- 
tion, and  prohibition  will  not  lie. 

Appeal  from  a  judgment  of  the  district  court  of  the  first 
district.     The  opinion  states  the  facts. 

Mr.  Chdvles  S.  Varian  for  appellants. 
Mr,  James  N,  Kimball  for  respondent. 

BOREMAN^  J. 

On  the  thirtieth  day  of  March,  1885,  D.  P.  Tarpey  and 
Henry  Phillips  filed  a  complaint  with  a  justice  of  the  peace 
against  said  Charles  Ducheneau  for  trespassing  upon  laud. 
A  summons  was  on  that  same  day  issued  and  served.  On 
the  fourth  day  of  April  following,  the  justice  rendered 
judgment  by  default  against  said  Ducheneau  for  $169.12, 
and  costs.  On  that  same  day,  but  after  the  entry  of  the 
judgment,  said  Ducheneau  filed  his  answer  therein.  After- 
wards said  Ducheneau  sued  out  a  writ  of  vi^iiornriy  and 
from  the  judgment  of  the  district  court  vacating  the  judg- 
ment of  the  justice  an  appeal  was  taken  to  this  court,  where 
the  judgment  of  the  district  court  was  reversed  and  the 
cause  remanded,   with  directions  to  the  district  court  to 
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quash  and  dismiss  the  writ  of  ceriiorari.  Upon  the  filing 
of  the  remtffifur  in  the  district  court  the  writ  was  accord- 
ingly dismissed;  and  thereupon  the  judgment  of  the  justice 
was  dockets  in  the  office  of  the  clerk  of  the  district  court, 
and  execution  issued  thereon.  A  writ  of  prohibition 
was  then  sued  out  by  said  Ducheneau  from  the  district 
court,  against  the  United  States  marshal  and  one  of  his 
deputies,  wherein  judgment  was  given  in  favor  of  said 
Ducheneau,  prohibiting  the  officers  from  enforcing  the  ex- 
ecution, and  from  such  judgment  this  appeal  was  taken. 

The  writ  of  prohibition  may  issue  to  arrest  proceedings 
which  are  without  or  in  ejcess  of  the  jurisdiction  of  the 
officer  purposing  to  do  ^ome  objectionable  thing;  but  it 
can  only  issue  where  there  is  not  a  plain,  speedy,  and  ade- 
(luate  remedy  in  the  ordinary  course  of  law.  Under  the 
act  of  congress  of  1874,  commonly  known  as  the  "Poland 
Act,"  it  is  the  duty  of  the  United  States  fnarshal  "to  serve 
and  execute  all  process  and  writs  issued  out  of  the  district 
court.  The  territorial  statute  which  authorizes  the  dock- 
eting of  the  justice's  judgment  with  the  clerk  of  the  district 
court  authorizes  "that  execution  may  be  issued  thereon  by 
the  district  clerk"  to  the  United  States  marshal,  and  "in 
the  same  manner  and  with  like  effect  as  if  issued  on  judg- 
ments of  the  district  court."  Code  Civil  Proc.  Sec.  784, 
( Laws  of  Utah,  1884,  p.  298. )  The  judgment  of  the  justice 
thus  docketed  with  the  district  clerk  did  not  thereby  tech- 
nically become  the  judgment  of  the  district  court.^  People 
V.  Doe,  31  Cal.  220;  Martin  v.  Ma^or,  etc,  of  S\  F .,  20 
How.  Pr.  86;  Martin  v.  Mayor,  etc,  of  X.  K.,'ll  Abb.  Pr. 
295.  But  for  the  pupose  of  issuing  and  controlling  the 
execution  it  is  in  effect  the  judgment  of  the  district  court 
under  the  territorial  statute  referred  to.  The  objects, 
among  other  things,  of  tiling  and  docketing  the  judgment 
with  the  clerk  of  the  district  court  is  to  obtain  the  process 
of  the  district  court  to  enforce  it,  and  to  secure  such  en- 
forcement through  the  ministerial  officers  of  that  court. 
The  issuance,  therefore,  and  the  enforcement  of  the  exe- 
cution, are  district  court  matters,  and  as  much  so  as  if  the 
judgment  had  been  rendered  in  the  district  court.  The 
judgment  and  execution  were  regular  upon  their  face,  and 
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their  validity  was  not  in  question.  So  far,  therefore,  as 
appears  upon  the  papers,  there  is  nothing  to  show  that  the 
marshal  or  his  deputy  was  acting  in  excess  of  or  without 
their  jurisdiction. 

When  this  case  was  formerly  before  us,  on  another  ap- 
peal, it  was  decided  that  the  judgment  was  erroneous.  It 
was  not  held  to  be  void,  and  we  do  not  deem  it  to  have 
been  void,  on  the  case  as  then  made.  It  was  contended 
then  that  the  judgment  of  the  justice  was  void  for  the 
reason  that  the  summons  required  the  defendant  in  that 
action  to  appear  sooner,  and  that  the  judgment  was  ren- 
dered sooner  than  the  statute  authorized.  The  summons 
was  regularly  served  on  the  defendant  in  the  action,  and 
from  the  time  of  such  service  the  justice  had  jurisdiction 
of  the  party  defendant;  and  the  subsequent  proceedings  of 
the  justice,  so  far  as  anything  appeared  in. that  appeal, 
were  not  void,  however  erroneous  they  may  have  been. 
Sims  V.  Gray,  5  Reporter,  504;  BalUnger  v.  Tarhelly  16 
Iowa,  492;  Town  ofLijons  v.  Cooled ge,  89  111.,  529;  Freem. 
Judgm.  126;  WhUwellv,  Barbier,  7Cal.,  63;  Ducheneau  v. 
House,  4  Utah,  369. 

The  d  efendant  in  that  action  was  treated  as  having  an 
adequate  remedy  in  the  ordinary  course  of  law  by  appeal. 
On  the  case  as  there  presented  we  see  no  reason  for  chang- 
ing the  ruling.  But  in  the  case  as  now  presented  our  at- 
tention is  called  to  the  nature  of  the  answer  filed  by  the 
defendant  in  that  action  before  the  justice,  which  is  alleged 
to  have  put  in  issue  the  title  to  real  estate.  The  settle- 
ment of  the  title  to  real  estate  is  not  within  the  jurisdiction 
of  a  justice  of  the  pea-ce,  and  where  in  any  controversy  be- 
fore a  justice,  the  title  to  real  estate  "in  anywise  comes  in 
question,"  the  justice  is  ousted  of  jurisdiction  in  the  case, 
and  all  of  his  actions  looking  to  the  enforcement  of  the 
judgment  are  utterly  void.  When  an  answer  is  filed  put- 
ting in  issue  the  title  to  real  estate,  the  justice's  duty  is  to 
suspend  all  further  proceedings  and  certify  the  pleadings 
to  the  district  court  as  provided  in  the  Territorial  statute. 
Sec.  707  C!ode  Civ.  Proced.  Laws  of  1884,  p.  286.  Instead 
of  so  certifying  the  case,  the  justice  furnished  a  transcript 
of  the  judgment  to  the  plaintiffs  in  the  case  and  they 
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caused  it  to  be  filed  with  the  clerk  of  the  district  court,  and 
upon  it  execution  issued.  The  question  arises  whether 
there  is  for  the  defendant  in  that  action  any  remedy  in  the 
ordinary  course  of  law. 

If  the  answer  was  presented  to  the  justice  for  filing  within 
the  time  required  by  std.tute  and  the  title  to  real  estate  was 
put  in  issue  by  it,  and  the  time  for  appealing  from  the 
judgment  has  expired,  we  are  yet  of  the  opinion  that  there 
is  a  plain  and  adequate  remedy  by  way  of  motion  in  the 
district  court.  This  remedy  is  urged  by  the  appellants  as 
plain  and  adequate  and  it  appears  to  us  to  be  such.  Mayo 
V.  Bnjte,  47  Cal.  626,  Code  Civil  Proced.  Sec.  52,  Subdiv. 
5  and  8. 

The  oflScer  who  has  the  execution  is  the  ministerial  offi- 
cer of  the  district  court  out  of  which  the  execution  is  is- 
sued, and  in  all  matters  concerning  the  execution  he  is 
under  its  control,  and  the  execution  is  itself  under  the 
control  of  that  court.  For  this  reason,  therefore,  we  deem  - 
that  an  independent  action  is  unnecessary,  as  there  is  the 
remedy  by  motion,  whereby  the  execution  may  be  (juashed, 
if  a  proper  showing  be  made,  and  proper  relief  may  be 
granted. 

The  judgment  of  the  distrct  court  is  accordingly  reversed 
with  costs  to  appellant. 

Zane  C.  J.  and  Henderson  J.  concurred. 
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THE  PEOPLE  OF  THE  TEERITORY  OF  UTAH, 
Respondent,  r.  AMBROSE  C.  GREENWELL,  Ap- 
pellant. 

Criminal  Law-  Perjury  Inimciment.  Under  section  ItM,  Code  of 
Crim.  Proced.,  an  indictment  for  perjury  alleging  that  the  grand 
jury  before  whom  the  false  testimony  was  given  was  duly  im- 
paneled and  in  session  m^'cording  to  law,  and  engaged  in  the  in- 
vestigation of  the  matter  in  which  the  false  testimony  was  given, 
that  the  foreman  was  duly  appointed  and  acting  as  such,  and  was 
duly  authorized  to  administer  the  oath,  and  that  it  was  material 
to  the  matter  under  investigation  whether  certain  facts,  of  which 
the  testimony  was  given,  existed,  need  not  go  further  and  make 
further  allegations  of  the  jurisdiction  of  the  grand  jury  over  the 
subject-matter  of  the  investigation. 

Id.  -Id.  Materia ljty  of  FaLkSE  Testimony.-  When  a  grand  jury 
was  investigating  as  to  whether  a  libel  had  been  published,  it  is 
proper  for  them  to  investigate  whether  the  matter  charged  to  be 
libelous  is  true  or  false,  and  whether  it  was  published  with  good 
motives  for  justiiiable  ends,  and  if  false  testimony  is  given  before 
the  grand  jury  in  regard  thereto,  the  witnesses  testifying  falsely 
are  liable  for  perjury. 

Appeal  from  a  judgment  of  conviction  of  the  (listrict 
court  of  the  first  district  and  from  orders  refusing  a  new 
trial,  and  to  arrest  judgment.    Tlie  opinion  states  the  facts. 

Mr,  P,  H,  Ewrrs(fu  and  ^[r,  Jawrs  X.  Kimbdlly  tor  the 
appellant. 

Mr,  W,  U,  Dickson^  for  the  respondent. 

Henderson,  J. : 

The  defendant  wa,s  convicted  of  perjury,  and  the  case 
comes  to  us  after  motion  for  new  trial,  on  statement,  aud 
motion  in  arrest  of  judgment,  on  objections  to  the  indict- 
ment, and  for  alleged  errors  in  the  trial. 

The  objection  to  the  indictment  is  that  there  is  no  aver- 
ment that  the  grand  jury  before  which  the  perjury  is 
alleged  to  have  been  committed  had  jurisdiction  of  the 
matter  then  under  investigation.    The  q\iestion  was  raised 
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on  the  trial  by  objections  to  the  introduction  of  any  evi- 
dence, which  was  overruled  and  by  requests  to  charge, 
which  were  denied,  and  after  verdict  by  motion  in  arrest 
of  judgment,  which  was  denied.  The  indictment  was  as 
follows: 

"The  said  Ambrose  C.  Greenwell  is  accused  by  the  grand 
jury  of  this  court,  by  this  indictment  of  the  crime  of  per- 
jury, committed  as  follows: 

The  said  Ambrose  C.  Greenwell  on  the  second  day  of 
July,  A.  D.  eighteen  hundred  and  eighty-six,  at  the  county 
of  Weber,  in  said  Territory  of  Utah,  and  within  the  juris- 
diction of  this  court,  before  the  grand  jury  of  this  court, 
then  and  there  duly  empanelled,  and  in  session  according 
to  law,  and  engaged  in  the  investigation  of  whether  certain 
libelous  matter  had  been  published  of  and  concerning  O. 
W.  Powers,  Esq.,  and  Sarah  Herrick,  was  called  as  a 
witnesa  And  the  said  Ambrose  C.  Greenwell  had  then 
and  there  administered  to  him  by  W.  J.  Wood,  Esq.,  the 
duly  appointed  and  acting  foreman  of  said  grand  jury, 
and  then  and  there  duly  authorized  and  empowered  to 
administer  the  same,  an  oath  then  and  there  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  in  the 
said  matter  then  under  investigation  by  said  grand  jury  as 
aforesaid.  Whereupon,  it  then  and  there  became  and  was 
a  question  of  fact,  and  a  fact  material  to  said  matter  under 
investigation  by  said  grand  jury,  whether  the  said  Ambrose 
C.  Greenwell  had  on  or  about  the  13th  day  of  April,  A.  D. 
1886,  or  at  any  time,  seen  said  O.  W.  Powers  and  said  Sarah 
Herrick  on  a  roadway  between  the  City  of  Ogden  and  the 
Town  of  Kaysville,  in  the  territory  aforesaid,  together  and 
under  circumstances  of  personal  association  and  intimacy, 
and  to  this  question  and  matter  of  fact,  he,  the  said  Am- 
brose C.  Greenwell,  then  and  there  did  feloniously,  will- 
fully, wickedly  and  corruptly  testify,  depose,  and  swear,  in 
substance  and  effect  as  follows: 

"I  know  Judge  O.  W.  Powers  and  Miss  Sarah  Herrick, 
of  Ogden  City,  Utah.  I  saw  them  in  company  about  two 
months  ago  (meaning  thereby,  on  or  about  the  13th  day  of 
April,  1886),  at  about  10  o'clock  in  the  evening.  I  was 
within  five  paces  of  them.    They  were  on  the  side  of  the 
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road;  they  had  a  carriage.  He  (meaning  said  O.  W. 
Powers)  was  holding  the  horses  by  the  lines,  she  (meaning 
the  said  Sarah  Herrick )  was  standing  on  the  ground  near 
by  the  hind  wheel  of  the  carriage.  I  passed  on  the  side  of 
the  carriage  where  she  stood.  I  am  well  acquainted  with 
Sarah  Herrick."  Then  follow  proper  negative  averments 
and  conclusion. 

The  suflSciency  of  this  indictment  is  to  be  tested  by  the 
statutes  of  this  territory,  and  we  refer  to  the  following 
sections  of  the  criminal  practice  act  of  1878  as  being 
applicable: 

**Sec.  164  In  an  indictment  for  perjury,  or  subornation 
of  perjury,  it  is  sufficient  to  set  forth  the  substance  of  the 
controversy  or  matter  in  respect  to  which  the  offense  was 
committed,  and  in  what  court,  or  the  persons  before  whom 
the  oath  alleged  to  be  false  was  taken,  and  that  the  court 
or  person  before  whom  it  was  taken  had  authority  to  ad- 
minister it,  with  proper  allegations  of  the  falsity  of  the 
matter  on  which  the  perjury  is  assigned;  but  the  indict- 
ment need  not  set  forth  the  pleadings,  record,  or  pro- 
ceedings with  which  the  oath  is  connected,  nor  the  com- 
mission, or  authority  of  the  court  or  person  before  whom 
the  perjury  was  committed." 

"Sec.  158.  The  indictment  is  sufficient  if  it  can  be  un- 
derstood therefrom  (1)  that  it  is  entitled  in  a  court  hav- 
ing authority  to  receive  it,  though  the  name  of  the  court 
be  not  stated;  (2)  that  it  was  found  by  a  grand  jury  of  the 
district  in  which  the  court  was  held;  (3)  that  the  defend- 
ant is  named,  or,  if  his  name  cannot  be  discovered,  that  he 
is  described  by  a  fictitious  name,  with  a  statement  that  his 
true  name  is  to  the  jury  unknown;  (4)  that  the  offense 
committed  was  within  the  jurisdiction  of  the  court,  and  is 
triable  therein;  (5)  that  the  offense  was  committed  at 
some  time  prior  to  the  time  of  finding  the  indictment; 
(6)  that  the  act  or  omission  charged  as  the  offense  is 
clearly  and  distinctly  set  forth,  without  repetition,  and  in 
such  a  manner  as  to  enable  the  court  to  understand  what 
is  intended,  and  to  pronounce  judgment,  upon  conviction, 
according  to  the  right  of  the  case. 

"Sec.  159.     Neither  presumptions   of  law,  nor  matters 
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of  which  judicial  notice  is  taken,  need  be  stated  in  an  in- 
dictment" 

"Sec.  148.  All  the  forms  of  pleading  in  criminal  ac- 
tions, and  the  rules  by  which  the  sufficiency  of  plead- 
ings are  to  be  determined,  are  those  prescribed  by  this  act." 

And  in  relation  to  the  hearing  of  cases  in  this  court  on 
appeals  it  is  provided  as  follows: 

"Sec.  376.  After  hearing  an  appeal,  the  court  must 
give  judgment  without  regard  to  technical  errors  or  de- 
fects, or  to  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  partiea" 

Section  164,  above  cited,  is  a  substantial  adoption  of  an 
English  statute,  which  has  been  adopted  by  many  juris- 
dictions in  this  country  with  more  or  less  modification; 
and  it  has  repeatedly  been  held,  under  similar  provisions, 
that  it  is  unnecessary  to  aver  that  the  court  had  juris- 
diction over  the  subject-matter  under  investigation  at  the 
time  and  in  which  the  false  oath  is  taken:  State  v.  iVetr- 
tm,  1  C.  G.  Greene,  160;  State  v.  Keel,  54  Mo.,  182;  Com.  v. 
Knight,  12  Mass.,  275;  Halleck  v.  State,  11  Ohio,  400;  2 
Buss.  Crimes,  236,  237,  and  note.  In  the  case  before  us 
the  indictment  expressly  avers  that  the  grand  jury  before 
which  the  false  testimony  was  given,  was  duly  impaneled 
and  in  session  according  to  law,  and  engaged  in  the  in- 
vestigation of  the  matter  in  which  the  false  testimony 
was  given;  that  the  foreman  was  duly  appointed  and  act- 
ing as  such,  and  was  duly  authorized  to  administer  the 
oath;  and  that  it  was  then  and  there  a  question  and  a 
fact  material  to  said  matter  under  investigation  whether 
certain  facts  existed.  We  think  that  under  the  provis- 
ions of  the  statute  above  quoted  it  was  imnecessary  to 
make  any  further  averments  of  the  jurisdiction  of  the 
grand  jury  over  the  subject-matter  of  the  investigation. 
It  would  at  most  have  been  but  the  allegation  of  a  con- 
clusion of  law  which  is  made  unnecessary  by  the  statute 
(section  159,  above  recited).  In  addition  to  the  author- 
ities above  cited,  we  refer  to  People  v.  Kelly,  59  CaL, 
272;  Bish.  Forms,  sec.  875,  note  6;  3  Archib.  PI.  (Water- 
man's notes)  594,  and  note.  We  think  the  court  was  cor- 
rect  in  holding  the  indictment  good. 
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It  is  also  urged  by  the  defendant  that  the  false  testimony 
which  is  alleged  to  have  been  given  was  not  material  to 
the  subject  under  investigation  by  the  grand  jury,  and 
that,  therefore,  a  charge  of  perjury  cannot  be  based 
upon  it.  The  charge,  as  will  be  seen  by  the  indictment, 
was  for  perjury  committed  in  an  investigation  by  the 
grand  jury  as  to  whether  a  certain  libel  had  been  pub- 
lished of  and  concerning  O.  W.  Powers  and  one  Sarah 
Herrick.  The  evidence  showed  that  the  alleged  libel  was 
in  charging  grossly  improper  and  immoral  sexual  relations 
between  the  parties  named,  and,  after  the  prosecution  had 
given  evidence  tending  to  show  that  the  grand  jury  had 
received  evidence  of  the  publication,  gave  evidence  tend- 
ing to  show  that  the  grand  jury  then  entered  upon  an 
investigation  as  to  whether  it  was  true  or  false,  cpid  that  it 
was  upon  this  subject  that  the  false  testimony  was  given; 
the  testimony  was  received  against  the  objection  of  the  de- 
fendant, and  the  court  instructed  the  jury,  in  sul)stanQe, 
that  the  truth  or  falsity  of  the  alleged  libelous  matters 
was  a  material  question  and  fact  before  said  grand  jury 
upon  the  investigation  as  to  whether  the  libel  had  been 
published,  which  was  excepted  to. 

It  seems  to  us  that  this  objection  is  disposed  of  by  the 
statute.  Section  11)54,  Com  p.  Laws  1876,  defines  libel,  and 
the  next  section  declares  it  to  be  a  crime,  and  fixes  the  pun- 
ishment; and  by  section  1957  it  is  provided  that  "in  all 
criminal  prosecutions  for  libel,  the  truth  may  be  given  in 
evidence  to  the  jury;  and  if  it  appears  to  the  jury  that 
the  matter  charged  as  libelous  is  true,  and  was  published 
with  good  motives,  and  for  justifiable  ends,  the  party  shall 
be  acquitted."  By  section  181  of  the  criminal  practice  act 
of  1878  it  is  provided  that  *'the  grand  jury  must  inquire 
into  all  public  oflFenses  committed  or  triable  within  the 
judicial  district,  and  present  to  the  court  by  indictment." 
And  by  section  135  of  the  same  act  it  is  provided  as  fol- 
lows: "The  grand  jury  is  not  bound  to  hear  evidence  for 
the  defendant,  but  it  is  their  duty  to  weigh  all  the  evidence 
submitted  to  them;  and,  when  they  have  reason  to  believe 
that  other  evidence  within  their  reach  will  explain  away 
the  charge,  they  should  order  such  evidence  to  be  produced. 
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and  for  that  purpose  may  require  the  prosecuting  attorney 
to  issue  process  for  the  witnesses." 

We  entertain  no  doubt  that,  under  these  provisions  of 
the  statute,  when  the  ,e:rajid  jury  are  investigating  as  to 
whether  a  libel  has  been  published,  it  is  competent  for 
them  to  investigate  as  to  whether  the  matter  alleged  as 
libelous  is  true  or  false,  and  as  to  whether  it  was  pub- 
Hshed  with  good  motives  and  for  justifiable  ends;  and 
that  when  they  do  so  they  are  material  questions,  and 
witnesses  summoned  before  them,  and  sworn  upon  such 
questions,  are  liable  to  the  penalties  of  perjury  for  false 
testimony.  Evidence  is  deemed  material  to  the  issue,  and 
perjury  may  be  assigned  upon  it,  if  it  tends  to  establish  a 
material  circumstance  or  link  in  the  chain  of  evidence,  or 
is  circumstantially  material,  or  tends  in  any  way  to  char- 
acterize the  matter  at  issue,  or  tends  to  aggravate  or  ex- 
tenuate the  damages:  TiflF,  Crim.  Law,  773;  2  Buss.  Crimes, 
600;  Hoch  v.  Peo2)le,  3  Mich.,  577. 

The  record  shows  that  the  O.  W.  Powers  named  in  the 
indictment  was  the  then  presiding  judge  of  the  first  dis- 
trict It  is  a  fair  inference  from  the  record  that  the 
libel  was  aimed  at  him  on  accoiint  of  his  official  posi- 
tion. It  would  be  a  scandal  on  the  administration  of  jus- 
tice, if  under  such  circumstances,  the  grand  jury  could 
not  investigate  the  truth  of  the  charge.  There  are  various 
other  assignments  of  error,  but  we  do  not  deem  it  neces- 
sary to  discuss  them  in  detail.  They  for  the  most  part 
relate  to  latitude  allowed  by  the  court;  in  the  examination 
of  witnesses  for  the  prosecution,  and  we  do  not  think  that 
the  discretion  of  the  court  was  so  exercised  as  to  call  for 
any  interference  by  this  court.  The  secondary  evidence  of 
the  contents  of  the  affidavits  was,  we  think,  also  properly 
admitted,  the  proper  foundation  having  been  laid. 

It  is  plain  from  this  record  that  the  libel,  which  was 
tinder  investigation  by  the  grand  jury  was  a  willful  and 
malicious  slander  upon  Judge  Powers,  and  arose  out  of  an- 
tagonism, engendered  by  the  discharge  of  his  official  duties; 
and  that  when  it  was  sought  to  be  investigated,  the  defend- 
ant maliciously  and  with  utter  disregard  for  the  truth  and 
consequences  as  to  the  lady  whose  reputation  was  involved^ 
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undertook  to  establish  the  truth  of  the  charge  with  false 
testimony;  and  when  he  was  put  upon  trial  for  the  per- 
jury committed  thereby,  it  was  sought  to  shield  him  by 
the  convenient  method  of  forgetting  the  facts.  Much  of 
the  testimony  for  the  people  necessarily  came  from  parties 
who  were,  at  least,  unfriendly  to  the  prosecution,  and  under 
such  circumstances  very  much  must  necessarily  be  left  to 
the  discretion  of  the  trial  judge.  We  have  carefully  ex- 
amined the  record,  and  the  various  assignments  of  error, 
and  think  that  no  substantial  right  of  the  defendant  was 
violated,  and  that  the  decision  and  judgment  of  the  court 
below  should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


JOHN  BEOOKS,  Appellant,  v.  ELIHU  WAKREN, 

Respondent. 


Forcible  Entry  and  Detainer.— Under  sections  1033  and  1046 
Code  Civil  Proc.  if  the  entry  upon  real  estate  was  forcible  and 
disseisee  peaceably  in  the  actual  possession  at  the  time  of  the 
forcible  entry,  the  right  to  recover  is  complete. 

Id.— Scrambling  Possession.— Where  evidence  showed  that  respond- 
ent had  for  a  long  time  prior  to  appellant's  entry  been  in  the  pos- 
session of  certain  lands,  and  that  appellant  took  possession  in  his 
absence  under  circumstances  indicating  that  some  one  was  in 
possession,  and  the  re-entry  of  respondent  was  not  forcible  and 
not  violent,  although  he  used  rough  and  vulgar  language,  held, 
that  possession  of  appellant  was  a  mere  scrambling  possession 
and  not  peaceable  and  actual  and  that  he  could  not  recover. 

Appeal  from  a  judgment  of  the  district  court  of  the  first 
district     The  opinion  states  the  facts. 


Messrs.  Sheeks  &  RmclinSy  for  appellant 

Mr.  James  N.  Kimball  and  Mr.  A.  R.  Heywood,  for 
respondent 
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BOREMAN,  J.: 

This  is  an  action  of  forcible  entry  and  detainer,  instituted 
before  a  justice  of  the  peace,  where  judgment  was  ren- 
dered for  the  plaintiff,  (appellant,)  and  thence  the  case  was 
appealed  by  the  defendant  (respondent)  to  the  district 
court.  In  the  district  court  the  alleged  unlawful  detainer 
was  waived,  no  evidence  being  introduced  in  support  of 
it  The  hearing  was  before  the  court,  a  jury  having  been 
waived.  The  judgment  being  given  for  the  defendant, 
the  plaintiff  appealed  therefrom  to  this  court 

The  statute  governing  this  class  of  cases  is  as  follows: 
"Every  person  is  guilty  of  a  forcible  entry  who  either,  (1) 
by  breaking  open  doors,  windows,  or.  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstances  of  ter- 
ror, enters  upon  or  into  any  real  property;  or  (2)  who, 
after  entering  peaceably  upon  real  property,  turns  out  by 
force,  threats,  or  menacing  conduct,  the  party  in  posses- 
sion." Code  Civil  Proc,  sec.  1033;  Laws  Utah  1884,  p. 
334  Upon  the  trial  in  such  cases,  the  "plaintiff  shall  only 
be  required  to  show,  in  addition  to  the  forcible  entry,     * 

*  *  that  he  was  peaceably  in  the  actual  possession  at 
the  time  of  the  forcible  entry."  Code  Civil  Proc,  sec.  1046; 
Laws  Utah  1884,  p.  338. 

The  questions  for  our  consideration,  therefore,  are 
whether  the  entry  was  forcible,  and  whether  appellant 
was  at  that  time  "peaceably  in  the  actual  possession."  If 
both  of  these  appear,  he  is  entitled  to  a  recovery;  but  it 
is  otherwise  if  he  fail  in  either.  * 

The  findings  of  the  court  are  against  the  appellant  on 
both  of  these  points;  and  the  findings  of  the  court,  like 
the  verdict  of  a  jury,  will  not  be  disturbed  by  the  appel- 
late court  unless  the  preponderance  of  the  evidence  against 
the  findings  is  so  apparent  and  marked  that  the  court  can 
have  no  hesitancy  in  declaring  that  the  particular  findings 
under  review  are  against  the  evidence:  Walker  v.  Pop- 
per, 2  Utah,  281;  Dewey  v.  Snyder,  Id.  244;  Harrington 
V.  Chambers,  3  Utah,  94,  1  Pac.  Eep.  362;  Chamberlain 
V.  Raymond,  3  Utah,  117;  Trenor  v.  Central  Pac,  R.  Co., 
50  Cal.  230. 


Digitized  by 


Google 


120  Brooks  i\  Warren.  [June,  1886. 

The  evidence  in  the  case  is  quite  meager,  and  all  of  it 
came  from  the  witnesses  for  the  appellant;  the  respond- 
ent introducing  no  evidence  except  upon  the  question  of 
restoring  defendant  to  the  possession.  The  evidence  in 
regard  to  the  possession  of  the  house  and  premises  at  and 
prior  to  the  time  that  appellant,  Brooks,  came  there,  is 
substantially  as  follows:  The  Promontory  Stock  Company 
was  the  party  for  and  under  whom  appellant  was  acting 
and  Adams  and  Schilling  were  the  parties  for  and  under 
whom  respondent  was  acting.  John  W.  Taylor,  one  of  the 
Promontory  Stock  Company,  testified  that  his  judgment 
was  that  Adams  and  Schilling  have  had  their  cattle  on  that 
land  for  over  a  year;  that  he  knew  Warren,  and  had 
heard  that  he  was  foreman  for  Adams  and  Schilling;  that 
Adams  told  him  that  they  owned  the  cabin,  and  used  it. 
He  also  testified  that  Warren  was  "simply  a  squatter."  He 
said,  further,  that  about  the  house  there  was  no  inclosure, 
but  there  was  a  fence  around  the  stacks  and  the  corral  at 
the  sheds;  that  there  was  a  fence  running  down  from  the 
mountain,  nearly  to  the  lake,  a  distance  of  100  or  150 
rods;  that  some  distai^ce  north  of  the  house  there  was  a 
gate,  and  there  was  a  corral  adjoining  the  sheds;  that 
hay  was  stacked  at  the  north  and  west  of  the  house;  that 
on  the  south  side,  next  the  house,  there  was  a  fence,  and 
there  was  a  fence  running  to  the  mountains,  so  steep  that 
cattle  cannot  cross  it,  aud  it  would  shut  off  all  cattle  south 
of  the  promontory,  and  it  encloses  land;  that  no  one 
lived  in  the  house  when  he  went  there  with  Brooks,  the 
house  being  unoccupied,  and  the  gate  and  door  were  open, 
and  he  drove  in  and  up  to  the  house.  He  saw  a  box  and 
some  loose  hay  in  the  house.  He  had  been  there  twice 
before  that  time  —once  in  October,  1885,  when  the  house 
was  unoccupied,  and  the  gate  and  door  open;  and  again 
in  March,  1886,  when  he  saw  two  little  girls  there.  John 
Dean,  witness  for  appellant,  testified  that  Warren  claimed 
the  house,  and  that  he  had  built  it,  and  said  something 
about  its  being  unfair  for  others  to  go  in  the  house;  and, 
from  what  Warren  said  at  that  time,  he  was  led  to  believe 
that  he  had  the  best  right  to  the  premises;  that  he  took 
Brooks  down  there  when  he  went   into    possession,  the 


Digitized  by 


Google 


June,  1886.]  Brooks  v.  Warren.  121 

first  of  September,  and  they  found  in  the  house  a  milk- 
pan,  a  bake-oven,  and  some  baled  hay,  and  there  was  a 
fence  around  the  stack,  and  quite  a  quantity  of  hay  fenced 
in;  and  there  was  a  kind  of  shed,  too.  He  said  that  War- 
ren claimed  to  have  built  the  house,  and  claimed  the  hay 
in  the  house;  that  he  had  known  Warren  always,  and 
that  Warren  had  been  attending  to  Adams  and  Schilling's 
stock  for  a  few  years,  at  Promontory. 

This,  then,  was  the  condition  of  the  property  when 
Taylor,  Dean,  and  Brooks  went  there,  and  Brooks  was  put  ^ 
into  possession  by  Taylor.  The  object  of  placing  Brooks 
in  possession  was  to  hold  it  for  the  Promontory  Stock 
Company,  and  Dean  was  sent  there  to  help  him  hold  pos- 
session. The  house  was  not  occupied  by  any  one  being 
in  it— iio  person  was  there,  but  there  was  some  personal 
property  in  the  house,  and  outside  of  it  there  were  corrals, 
shed,  hay-stacks,  and  a  large  amount  of  fences.  The 
only  witness  testifying  to  have  visited  the  premises  prior 
to  the  time  that  Brooks  was  put  into  possession  stated 
that  he  saw  children  there  on  the  latter  of  his  only  two 
visits,  and  that  in  his  judgment  Adams  and  Schilling  had 
occupied  the  place  for  over  a  year.  Warren  was  in  the 
employ  of  Adams  and  Schilling.  From  all  these  facts,  it 
must  have  been  apparent  to  appellant  and  his  employees, 
as  well  as  to  the  world,  that  those  premises  were  at  that 
time  in  the  possession  of  somebody,  even  though  no  one 
was  personally  present  when  they  went  there.  The  per- 
sonal presence  of  the  party  having  the  possession  was  not 
necessary.  His  possession  was  manifested  by  his  having 
bnilt  a  house  and  corrals,  sheds,  fences,  and  put- 
ting up  hay-stacks,  and  leaving  some  personal  prop- 
erty in  the  house  during  his  absence,  and  by  his 
having  used  the  property  for  a  long  time:  De  Graw  v. 
Prior,  53  Mo.,  316;  Shelby  v.  Houston,  38  Cal.,  422; 
Gray  v.  Collins,  42  Cal.,  152;  Allen  v.  Tobias,  77  111.,  169. 

The  appellant  and  his  employees  acted  as  if  they  antici- 
pated trouble.  But  why  should  they  have  anticipated 
trouble?  Yet  that  they  did  anticipate  it  is  apparent 
Three  of  them  went  there  to  put  Brooks  into  possession. 
Taylor  testified  that,  when  he  put  Brooks  into  the  posses- 
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sion,  he  said  to  Brooks:  "This  land  is  ours.  We  have 
bought  and  paid  for  it.  I  want  you  to  hold  it  against  all 
persons  who  may  come  to  take  it.  Don't  use  any  violence, 
but  hold  it  for  us.  Don't  leave  it  unless  you  are  forced 
to  go."  Dean  was  sent  there  again  on  the  ninth  of 
September. 

From  the  foregoing  facts,  we  think  that  the  district 
court  was  authorized  to  find  that  Warren,  and  those  whose  . 
interest  he  represents,  had  been  in  the  possession  for  a 
long  time,  and  were  so  when  appellant  took  possession,  on 
'the  first  of  September,  and  that  the  entry  of  plaintiff 
was  tortious.  The  possession  of  Brooks  was  wrongful, 
and  not  in  good  faith.  He  knew  it  was  contested,  and 
that  there  would  likely  be  trouble  over  it.  It  was  a 
scrambling  possession,  and  not  such  a  peaceable  posses- 
sion as  to  enable  the  party  thus  entering  to  maintain  an 
action  of  forcible  entry  against  the  person  who  had  been 
thus  dispossessed:  Bowers  v.  Cherokee  5o6,  45  Cal.,  495; 
Conroy  v.  Duane,  Id.,  597;  Oray  v.  Collins^  42  Cal., 
152;  Hoag  v.  Pierce,  28  Cal.,  187;  Wray  v.  Taylor,  56 
Ala.,  188. 

The  re-entry  of  the  former  possessor  was  not  forcible. 
Warren  had  been  in  possession  for  a  long  while.  He  had 
built  a  house,  put  up  fences,  corrals,  a  shed,  and  hay- 
stacks. He  was  seen  there  twice  by  Brooks,  while  we  was 
there.  He  was  working  about  the  stacks,  and  was  at  the 
house.  During  Brooks'  temporary  absence,  and  while 
Dean  was  there,  Warren  entered  the  house  by  consent  of 
Dean,  and  then  ordered  Dean  to  leave,  and  Dean  left.  He 
used  vulgar  and  rough  language  in  talking  to  Dean,  but 
used  no  force,  and  did  nothing  that  put  Dean  in  fear  of 
force,  nor  that  was  calculated  to  do  so.  Dean  left  because 
as  he  says,  he  did  not  want  to  have  Warren  as  his  enemy, 
or  to  think  that  he  was  acting  for  meanness;  that  they 
had  always  been  good  friends,  and  he  did  not  want  to  have 
any  hard  feelings:  Thompson  v.  Smith,  28  Cal.,  527;  Wood 
V.  Phillips,  43  N.  Y.,  152;  Berry  v.  Williams.  21  N.  J. 
Law,  423. 

We  see  nothing  in  the  case  to  justify  a  reversal  of  the 
judgment     It  seems  to  have  been  but  another  instance. 
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so  often  resorted  to,  of  taking  the  law  into  one's  own 
hands,  and,  after  meeting  defeat,  to  tnm  to  the  law  for 
help.  The  law  cannot  help  in  such  cases.  The  purpose 
of  the  tortious  proceedings  of  appellant  and  his  employees 
is  made  manifest  by  the  testimony  of  Taylor,  who  said 
that  **there  is  a  point  about  the  possession  of  this  house 
that  would  explain  something.  Near  the  house,  within  40 
or  50  feet,  is  a  spring  which  is  very  valuable.  That  spring 
controls  thousands  of  acres  of  land.  It  is  cattle  land.'' 
Taylor  was  apparently  the  head  of  a  stock  company,  and 
appellant  was  his  employee. 

For  the  reasons  above   stated,  the  judgment  of  the  dis- 
trict court  is  affirmed,  with  costs. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


UNITED  STATES,  Respondent  v.  ROBERT  C.  KIRK- 
WOOD,  Defendant. 

Evidence. — Conpession  before  Grand  Jury.— Under  section  141 
of  the  Code  of  Criminal  Proced.  requiring  that  a  grand  juror  must 
keep  secret  whatever  he  himself  or  any  other  grand  juror  may 
have  said,  or  in  what  manner  he  or  any  other  grand  juror  may 
have  voted  on  a  matter  before  them,  but  may  however  be  required 
by  any  court  to  disclose  the  testimony  of  a  witness  examined  be- 
fore the  grand  jury,  for  the  purpose  of  ascertaining  whether  it  is 
consistant  with  that  given  by  the  witness  before  the  court,  or  to 
disclose  the  testimony  given  before  them  by  any  person,  upon  a 
charge  against  such  person  for  perjury  in  giving  his  testimony, 
or  upon  trial  thereof,  heldy  that  empowering  the  court  to  require 
the  grand  juror  to  disclose  testimony  for  the  two  purposes 
specified,  does  not  deprive  it  of  the  power  to  require  disclosure 
for  any  other  purpose,  and  that  a  grand  juror  may  testify  to  a 
confession  of  defendant  before  the  grand  jury. 

Id.— Confession  under  Oath.— If  a  defendant  voluntarily  appears 
before  the  grand  jury,  and  after  being  warned  by  the  prosecuting 
attorney,  still  voluntarily  was  sworn  and  confessed  the  charge, 
held,  that  upon  his  trial  for  such  offense,  his  confession  so  made 
could  be  given  in  evidence  against  him. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district     The  opinion  states  the  facts. 
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Mr.  A,  O.  Sutherlandy  Ji\,  and  Mr.  Samuel  R.  Thurman^ 
for  appellant. 

Mr.  W.  H.  Dickson^  for  respondent. 

Zane  C.  J. 

The  defendant  was  tried  nponan  indictment  for  nnlawful 
cohabitation,  was  fonnd  guilty,  and  was  sentenced  to  be 
imprisoned  for  the  term  of  six  months,  and  to  pay  a  fine  of 
$800,  and  from  this  judgment  he  has  appealed. 

While  the  charge  against  the  defendant  was  being  in- 
vestigated before  the  grand  jury  he  appeared,  and  offered 
himself  as  a  witness,  and  the  prosecuting  attorney  told  him 
he  could  not  be  compelled  to  testify,  and  that  he  need  not 
be  sworn  unless  he  so  desired.  Nevertheless,  he  expressed 
his  willingness,  and  was  sworn,  and  did  testify.  During 
the  trial  of  the  defendant  upon  the  indictment,  the  prose- 
cution called  as  witnesses  two  members  of  the  grand  jury 
by  which  the  indictment  had  been  found.  Each  of  these 
witnesses  Was  asked  what  the  defendant  had  said  while 
testifying  before  the  grand  jury.  Thereupon  his  counsel 
objected  for  two  reasons  as  alleged:  First,  that  the  wit- 
nesses were  not  competent  under  the  statute  to  testify  to 
what  occurred  in  the  grand  jury  room,  because  no  charge 
of  perjury  was  pending,  nor  had  defendant  given  any  evi- 
dence on  the  trial  with  which  his  statements  before  the 
grand  jury  could  be  inconsistent,  and  second,  that  the  state- 
ments of  defendant  before  the  grand  jury  were  not  volun- 
tary. But  the  court  overruled  the  objection,  and  the  wit- 
nesses respectfully  testified  that  appellant  had  confessed 
to  the  grand  jury  that  he  knew  the  three  women  named  in 
the  indictment,  Mary,  Eliza,  and  Elizabeth;  that  they  were 
his  wives;  that  he  had  lived  with  them  as  such  during  the 
three  years  last  preceeding  the  finding  of  the  indictment, 
and  during  that  time  had  represented  them  to  be,  and  bad 
held  them  out  to  the  world  as,  his  wives.  The  ruling  of 
the  court  in  admitting  this  testimony,  defendant  has  as- 
signed as  error. 

The  first  question  raised  upon  this  record,  in  the  order 
we  will  consider  it,  is  this:     Was  it  error  to  permit  mem- 
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bers  of  the  grand  jury  that  found  the  indictment  against 
the  defendant  to  testify  in  regard  to  what  he  had  said  be- 
fore that  body?  The  reason  given  for  considering  the 
ruling  error  is  that  the  witnesses  were  incompetent.  Sec- 
tion 141  of  the  criminal  practice  act  of  this  territory  is  as 
follows:  "Every  member  of  the  grand  jury  must  keep 
secret  whatever  he  himself  or  any  other  grand  juror  may 
have  said,  or  in  what  manner  he  or  any  other  grand  juror 
may  have  voted,  on  a  matter  before  them,  but  may,  however, 
be  required  by  any  court  to  disclose  the  testimony  of  a 
witness  examined  before  the  grand  jury,  for  the  purpose  of 
ascertaining  whether  it  is  consistent  with  that  given  by 
the  witness  before  the  court,  or  to  disclose  the  testimony 
given  before  them  by  any  person,  upon  a  charge  against 
such  person  for  perjury  in  giving  his  testimony,  or  upon 
trial  thereof."  Laws  Utah  1878,  p.  89.  This  section  ex- 
pressly requires  the  grand  juror  to  keep  secret  whatever 
any  grand  juror  may  have  said,  or  how  he  may  have  voted, 
on  any  matter  before  the  grand  jury.  It  does  not,  in  ex- 
press terms,  enjoin  secrecy  as  to  the  statements  of  witnesses, 
or  the  confessions  of  parties. 

The  letter  of  the  first  clause  would  forbid  the  disclosure 
of  anything  said  by  a  grand  juror  to  a  witness,  by  way  of 
interrogation  or  otherwise,  although  such  disclosure  might 
be  necessary  in  order  to  ascertain  whether  the  testimony 
of  a  witness  before  the  grand  jury  is  consistent  with  that 
given  by  the  same  witness  before  the  court,  or  in  order  to 
ascertain  what  the  statement  of  a  witness  was  before  the 
grand  jury,  on  his  prosecution  for  perjury.  The  answers 
of  a  witness  are  often  unintelligible  without  the  question 
put,  and  the  examinations  by  grand  jurors  are  often  lead- 
ing, and  sometimes  are  much  involved  with  conversation 
which  should  be  given  with  the  answers  of  the  witness. 
Grand  jurors  may  be  sworn  also,  and  examined  as  wit- 
nesses, before  the  grand  jury  of  which  they  are  members; 
and  if  they  commit  perjury,  they  may  be  indicted.  So  far 
as  they  appear  before  the  grand  jury  as  witnesses,  they 
should  be  treated  as  witnesses. 

It  is  reasonable  to  assume  that  the  authors  of  the  section 
under  consideration  added  the  second  clause  for  the  pur- 
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pose  of  removing  any  doubt  as  to  the  right  to  call  for  the 
statements  of  grand  jurors,  so  far  as  necessary  to  secure  a 
full  disclosure  on  the  trial  of  the  testimony  or  confessions 
of  witnesses  before  the  grand  jury.  The  last  clause  was 
not  necessary  for  any  other  purpose ;  for  the  testimony  of 
witnesses,  and  the  confessions  of  parties,  were  not  required 
to  be  kept  secret  by  the  first  clause;  and  the  last  section 
expressly  declares  that  the .  court  may  require  the  grand 
juror  to  disclose  the  testimony  of  a  witness  before  the 
grand  jury,  for  the  purpose  of  ascertaining  whether  such 
testimony  is  consistent  with  that  given  by  the  witness  be- 
fore the  court,  or  to  disclose  it  when  the  witness  is  on  trial 
for  perjury  committed  in  giving  such  testimony.  Dis- 
closures for  other  purposes  are  not  within  the  express 
terms  of  this  clause.  Secrecy,  as  to  the  testimony  of  wit- 
nesses before  the  grand  jury,  is  not  enjoined  by  the  ex- 
press terms  of  the  statute,  nor  was  the  court  expressly 
forbidden  by  the  terms  of  the  statute  from  requiring  the 
grand  jurors  to  disclose  such  testimony.  It  is  claimed, 
however,  that  the  court  was  forbidden  by  implication  from 
requiring  the  grand  juror  to  make  such  disclosure  for  any 
other  purposes  than  those  mentioned.  The  general  rule  is 
that  admissions  and  confessions  voluntarily  made  by  a  party 
may  be  given  in  evidence  against  him.  The  law  does  not 
favor  a  repeal  of  an  existing  law  by  mere  implication,  or  of 
any  of  its  provisions;  nor  does  it  favor  any  change,  by  mere 
implication,  in  the  rules  of  evidence  or  otherwise,  affect- 
ing the  rights  of  the  citizen  or  of  the  state.  For  instance, 
when  a  particular  class  of  conduct  or  acts  with  a  particular 
intent  are  described  as  a  crime  in  a  penal  or  criminal 
statute,  the  description  will  not  be  extended  by  implication 
to  other  classes  of  conduct  or  to  other  acts.  Likewise, 
statutes  in  derogation  of  the  common  law  are  strictly  con- 
strued. To  hold  that  because  the  last  clause  of  the  section 
under  consideration  empowers  the  court  to  require  a  grand 
juror  to  disclose  for  two  purposes,  deprives  it  of  the  power 
to  do  so  for  all  other  purposes,  makes  a  great  change  in 
the  law  by  a  bold  implication. 

Appellant's  counsel  also  refer  to  section  1911,  Comp. 
Laws  Utah,  in  support  of  their  position.     That  section 
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makes  it  a  misdemeanor  for  any  grand  juror,  except  when 
required  by  a  court,  wilfully  to  disclose  any  evidence  ad- 
duced before  the  grand  jury.  It  does  not  forbid  the  dis- 
closure when  required  by  the  court,  as  in  this  case. 

When  the  intent  of  the  legislature  is  in  doubt,  on  ac- 
count of  the  terms  in  which  a  statute  is  expressed,  and  the 
court  is  obliged  to  resort  to  construction,  the  object  of  the 
law— the  evil  intended  to  be  remedied—  should  be  kept  in 
view.  That  must  be  the  truest  exposition  of  a  law  which 
best  harmonizes  with  its  design.  Potter's  Dwar.  St.  178. 
The  evil  intended  to  be  remedied  by  this  section  is  evident; 
for  secrecy  as  to  the  proceedings  of  a  grand  jury  is  neces- 
sary for  several  reasons,  not  the  least  of  which  are  the 
necessity  of  keeping  secret  the  knowledge  which  would 
induce  an  unarrested  defendant  to  escape,  and  the  feeling 
ot  confidence  and  security  engendered  in  grand  jurors  as 
to  what  they  may  say  or  do  in  the  jury-room.  The  object 
of  the  law  is  not  to  shield  a  witness  from  the  just  effects  of 
his  testimony  or  confessions.  The  public  good  demands 
that  courts  of  justice,  in  searching  for  truth,  should  be 
permitted  to  use  all  fair  and  reliable  means  which  may 
contribute  to  the  end  in  view.  There  surely  is  no  unfair- 
ness in  using  on  the  trial  admissions  and  confessions  vol- 
untarily made  before  the  grand  jury.  Such  admissions 
are  generally  as  reliable  as  if  made  elsewjiere.  We  hold 
that  the  grand  jurors  were  competent  witnesses  for  the 
purpose  for  which  they  were  used.  1  Bish.  Crim.  Law,  (3d 
Ed.)  Sec.  857;  People  v.  Young,  31  Cal.  564;  Com.  v. 
Mead,  12  Gray,  167. 

The  appellant  also  insists  that  the  court  erred  in  admit- 
ting evidence  of  the  confession  before  the  grand  jury, 
on  the  ground  that  the  confession  was  not  voluntary,  be- 
cause given  under  oath.  Section  422,  Laws  Utah  1878, 
makes  a  defendant  in  a  criminal  action,  with  his  own  con- 
sent, a  competent  witness;  and  provides  that  his  neglect 
or  refusal  to  give  his  consent  shall  not  in  any  manner  be 
used  against  him.  The  general  nfle  of  evidence  is  that 
the  voluntary  confessions  of  a  person  on  trial  for  a  crime 
may  be  given  in  evidence  against  him.  And  if,  of  his  own 
choice,  after  being  warned,  he  takes  an  oath,  which  the 
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law  provides  that  he  may  take,  and  makes  a  confession,  we 
are  unable  to  undei^stand  why  such  a  confession  is  not  as 
voluntary  as  if  made  not  under  oath.  It  is  certainly  as  re- 
liable; for  the  obligations  of  an  oath  are  usually  an  in- 
centive to  speak  the  truth. 

People  v.  Kelley,  47  Cal.,  125,  was  a  prosecution  for 
grand  larceny;  and  at  the  trial  the  testimony  of  the  defend- 
ant, voluntarily  given  under  oath  before  the  committing 
magistrate,  was  admitted  in  evidence  against  the  defend- 
ant's objection.  In  that  cause,  it  was  held  by  the  supreme 
court  of  California  that  there  was  no  error.  The  court  say: 
"The  result  of  those  several  provisions  is  that  now  an  ac- 
cused person,  with  his  consent,  may  become  a  witness, 
either  for  or  against  himself,  at  the  preliminary  examina- 
tion before  the  magistrate,  and,  if  he  voluntarily  becomes 
a  witness,  under  such  circumstances  as  to  render  it  clear 
that  his  testimony  was  purely  voluntary,  and  free  from 
restraint  or  undue  influence,  then  there  can  be  no  reason 
why  it  may  not  be  given  in  evidence  against  him  on  his 
subsequent  trial  for  the  Offense.  If  his  voluntary  unsworn 
statements  may  be  provexi  against  him  as  a  confession,  his 
voluntary  testimony,  under  oath,  given  in  a  prosecution  in 
which  he  elects  and  is  authorized  to  testify,  ought  to  stand 
upon  at  least  as  favorable  a  footing."  To  the  same  effect 
is  State  v.  Glass,  36  Amer.  Eep.  845;  People  v.  Arnold,  38 
Amer.  Eep.  182. 

The  exceptions  taken  by  the  appellant  are  overruled,  and 
the  judgment  of  the  court  below  is  affirmed. 

Henderson,  J.,  and  Boreman,  J.,  concurred 
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UNITED    STATES,    Bespondent,    v.    WILLIAM    E.  {?m5 

19*  146 

BASSETT,  Appellant. 

Pardon. — Juror. — Under  section  6  of  the  Act  of  Congress,  approved 
March  22, 1882,  a  '^pardon''  granted  to  an  offender  has  the  effect 
of  amnesty  and  such  offender  stands  before  the  law  precisely  as 
if  he  had  committed  no  offense  and  when  summoned  as  a  juror 
cannot  be  challenged  under  section  5  of  the  above  act. 

EviDEifcB.— Husband  and  Wife  in  Criminal.  Action.— Under  sec- 
tion 1156  of  the  Code  of  Criminal  Proced.  in  a  prosecution  for 
polygamy,  the  wife  is  a  competent  witness  against  her  husband, 
notwithstanding  his  objection,  since  polygamy  is  a  crime  against 
her. 

Polygamy. — Proof  of  M\rriagb. — In  a  prosecution  for  polygamy, 
the  polygainous  marriage  may  be  proven  by  the  confessions  of 
the  defendant  and  by  circumstances  lending  to  corroborate  the  , 

confessions. 

Criminal  Law.— Appeal. — Instructions. — In  construing  a  charge  it 
should  be  considered  ail  together  and  not  by  separate  and  de- 
tached sentences. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district.     The  opinion  sufficiently  states  the  facts. 

Messrs.  Sheeks  &  Rawlins,  for  appellant. 
Mr,   W.  H.  Dickson,  for  respondent. 

Zane,  C.  J.: 

The  defendant  was  convicted  of  the  crime  of  polygamy, 
in  the  first  district  court,  and  sentenced  to  be  imprisoned 
for  the  term  of  five  years,  and  to  be  fined  in  the  sum  of 
$500.    From  this  judgment  the  defendant  has  appealed. 

Among  the  jufors  called  was  one  Andrew  Larsen,  who, 
in  answer  to  a  question  put  to  him  upon  his  voir  dire, 
said  that  he  had  lived  in  the  practice  of  polygamy,  but 
had  ceased  to  do  so  almost  17  years  before.  He  also  pro- 
duced a  pardon  by  the  President  of  the  United  States,  ex- 
tending to  him  amnesty  in  the  following  words: 

''Chester  A,  Arthur,  President  of  the  United  States  of 
America,  to  all  to  whom  these  presents  shall  come,  greets 
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ing:  Whereas,  Andrew  Larsen,  of  the  Territory  of  Utah, 
having  been  guilty  of  bigamy  or  polygamy  and  unlaw- 
ful cohabitation  before  the  passage  of  the  act  approved 
March  22,  1882,  entitled  'An  act  to  amend  section  5352  of 
the  Revised  Statutes  of  the  United  States,  in  reference  to 
bigamy  and  for  other  purposes,'  has  become  subject  to 
certain  penalties  and  political  disabilities.  And  whereas, 
having  been  assured  that  he  has  abandoned  these  unlaw- 
ful practices,  and  no  longer  countenances  or  gives  any 
support  thereto,  and  that  he  has  not  been  guilty  thereof 
since  the  passage  of  the  act  aforesaid,  and  is  now  a  law- 
abiding  citizen;  and  whereas,  the  commissioners  appointed 
under  authority  of  the  said  act,  and  the  governor  and  jus- 
tice of  the  supreme  court  of  the  territory^  having  recom- 
mended him  as  worthy  of  the  amnesty  contemplated  in  sec- 
tion 6  of  the  above-entitled  act,  for  which  he  in  good  faith 
has  applied,  and  made  oath  as  required  in  such  cases;  now, 
therefore,  be  it  known  that  I,  Chester  A.  Arthur,  Presi- 
dent of  the  United  States  of  America,  in  consideration  of 
the  premises,  and  divers  other  good  and  suflScient  reasons 
me  thereunto  moving,  do  hereby  grant  to  the  said  An- 
drew Larsen  a  full  and  unconditional  pardon. 

"In  testimony  whereof,"  etc. 

Nevertheless,  counsel  for  the  defendant  challenged  the 
juror  on  the  ground  that  he  had  lived  in  the  practice  of 
polygamy,  and  had  committed  that  offense  as  defined  in 
section  5  of  an  act  of  Congress  approved  March  22,  1882, 
but  the  court  denied  the  challenge,  and  defendant  excepted 
and  now  assigns  the  same  as  error. 

Did  the  pardon  render  the  juror  competent?  The  first 
section  of  the  act  above  mentioned  provides,  "that,  in  a 
prosecution  for  bigamy,  polygamy,  or  unlawful  cohabita- 
tion, *  *  *  it  shall  be  a  sufficient  cause  of  challenge 
to  any  person  drawn  or  summoned  as  a  juryman  or  tales- 
man— Firsfy  that  he  is  or  has  been  living  in  the  practice 
of  bigamy,  polygamy,  or  unlawful  cohabitation  with  more 
than  one  woman,  or  that  he  is  or  has  been  guilty  of  an 
oflfense  punishable  by  the  foregoing  sections,"  etc  Sec- 
tion 6  of  the  same  act  is  as  follows:  "That  the  president 
is  hereby  authorized  to  grant  amnesty  to  such  classes  o£ 
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oflFenders  guilty  of  bigamy,  polygamy,  or  unlawful  cohabi- 
tation before  the  passage  of  this  act,  on  such  conditions, 
and  under  such  limitations  as  he  shall  think  proper;  but 
no  such  amnesty  shall  have  effect  unless  the  conditions 
thereof  shall  be  complied  with."  The  amnesty  or  pardon 
to  the  challenged  juror  was  granted  in  pursuance  of  the 
above  section,  and  it  was  without  condition  or  limitation. 
It  granted  to  Larsen  "full  and  unconditional  pardon."  It 
has  the  effect  of  complete  amnesty  with  respect  to  the 
future.  He  was  restored  to  all  the  rights  and  privileges 
which  lawfully  he  could  have  enjoyed  if  he  had  not  com- 
mitted the  offense.  With  respect  to  the  future,  he  was 
before  the  law  as  if  he  had  never  practiced  either  of  the 
crimes  mentioned.  The  term  "amnesty"  in  the  section 
quoted  was  used  in  its  broadest  sense. 

The  next  section  legitimated  the  issue  of  bigamous  and 
polygamous  marriages  born  before  the  act  took  effect  The 
intention  of  the  act  was  to  induce  those  who  had  practiced 
polygamy  to  abandon  it,  and  to  submit  to  the  law.  In 
case  they  would  do  so,  the  president  was  authorized  to  ex- 
tend to  them  amnesty.  They  were  invited  to  obey  the  law, 
with  the  promise  that  their  crime  would  be  effaced  if  they 
would  do  so.  The  word  "amnesty"  is  defined  thus:  "An 
act  of  oblivion  of  past  offenses,  granted  by  the  government 
to  those  who  have  been  guilty  of  any  neglect  or  crime, 
usually  upon  condition  that  they  return  to  their  duty 
within  a  certain  period:"  1  Bouv.  Law  Diet.  (15th  Ed.) 
p.  156;  also,  1  Rap.  &  L.  Law  Diet.,  56. 

A  pardon  relieves  an  offender  from  the  consequences  of 
an  offense  of  which  he  has  been  convicted,  while  amnesty 
obliterates  an  offense  before  conviction;  and  in  such  case, 
he  stands  before  the  law  precisely  as  though  he  had  com- 
mitted no  offense.  And  while  the  term  "pardon"  was 
used  by  the  president,  it  had  the  effect  of  amnesty. 
,  In  the  case  of  Knoie  v.   U,  S,,  95  U.  S.,  149,  the  ques- 

:  tion  was  whether  the  general  pardon  and  amnesty  granted 
[  by  President  Johnson  by  proclamation  on  the  twenty-fifth 
j  day  of  December,  1868,  would  entitle  one  receiving  the 
I  benefit  of  such  pardon  and  amnesty  to  the  proceeds  of  his 

j  property  previously  condemned  and  sold  under  the  con- 

I 
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fiscation  act  of  1862,  after  such  proceeds  had  been  paid 
into  the  treasury.  The  court  held  that  such  person 
would  not  be  entitled  to  such  proceeds;  that  the  pardon 
aflforded  no  relief  for  the  punishment  already  suffered  by 
imprisonment,  forced  labor,  or  otherwise.  The  court 
said:  "The  ofiFense  being  established  by  judicial  proceed- 
ings, that  which  has  been  done  or  suffered  while  they 
were  in  force  is  presumed  to  have  been  rightfully  done 
and  justly  suffered,  and  no  satisfaction  for  it  can  be  re- 
quired. But  when  granted,  in  contemplation  of  law,  it  so 
far  blots  out  the  offense  that  afterwards  it  cannot  be  im- 
puted to  him  to  prevent  the  assertion  of  his  legal  rights. 
It  gives  to  him  a  new  credit  and  capacity,  and  rehabil- 
itates him  to  that  extent  in  his  former  position."  On  the 
authority  of  this  case  as  well  as  from  the  nature  of  the 
pardon  granted,  we  hold  that  this  error  in  the  record  is 
not  well  assigned. 

The  indictment  charged  that  defendant  was  married  to 
Kate  Smith,  while  he  had  a  lawful  wife  living,  by  the 
name  of  Sarah  Ann  Bassett  Upon  the  trial,  the  latter 
woman  appeared  as  a  witness,  stated  that  she  was  defend- 
ant's lawful  wife,  and  expressed  a  willingness  to  testify 
that  defendant  told  her  that  he  was  married  to  Kate,  at 
the  time  and  place  mentioned  in  the  indictment,  and  to 
testify  further  as  to  his  conduct  towards  her  and  subse- 
quently. The  defendant  objected  to  the  testimony  of  this 
witness,  on  the  ground  that  she  was  his  lawful  wife  at  the 
time  of  the  confession.  This  objection  the  court  overruled. 
Defendant  excepted,  and  has  assigned  the  same  as  error. 

At  common  law,  the  general  rule  of  evidence  is  that  the 
husband  and  wife  are  not  competent  witnessess  for  or 
against  each  other.  This  rule  was  based  on  grounds  of 
public  policy.  It  was  believed  that  such  evidence  would 
have  a  tendency  to  disturb  the  peace  of  families,  and  to 
weaken  that  feeling  of  mutual  confidence  which  should 
accompany  married  life.  In  his  work  on  Evidence,  Jud^ 
Taylor  states  the  exceptions  to  the  general  rule  thus: 
"On  the  rule  which  precludes  husbands  and  wives  from 
giving  testimony  for  or  against  each  other  in  criminal 
proceedings,  a  necessary  exception  has  been  engrafted  at 
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common  law,  when  a  personal  injury  has  been  committed 
by  the  one  against  the  other.  Were  it  not  for  this  excep- 
tion, the  wife  would  be  exposed  without  remedy  to  brutal 
treatment"  The  criminal  procedure  act  of  1878,  section 
421,  is  as  follows.  "Except  with  the  consent  of  both,  or 
in  cases  of  criminal  violence  upon  one  by  the  other,  neither 
husband  nor  wife  are  competent  witnesses  for  or  against 
each  other,  in  a  criminal  action  or  proceeding  to  which 
one  or  both  are  parties."  Such  was  the  common  law,  and 
such  was  the  statute  at  the  time  the  law  now  in  question 
was  enacted.  The  statute  now  in  force  is  this:  "All  per- 
sons, without  exception,  otherwise  than  is  specified  in  the 
next  two  sections,  who,  having  organs  of  sense,  can  per- 
ceive, and,  perceiving,  can  make  known  their  perceptions 
to  others,  may  be  witnesses.  *  *  * "  Section 
1154,  Civil  Code  (Laws  'Utah  1884).  Section  1156  limits 
this  language  thus:  "There  are  particular  relations  in 
which  it  is  the  policy  of  the  law  to  encourage  confidence, 
and  to  preserve  it  inviolate;  therefore  a  person  cannot  be 
examined  in  the  following  cases:  (1)  A  husband  cannot 
be  examined  for  or  against  his  wife,  without  her  consent, 
nor  a  wife  for  or  against  her  husband,  without  his  con- 
sent, nor  can  either,  during  the  marriage  or  after,  without 
the  coiisent  of  the  other,  be  examined  as  to  any  com- 
munication made  by  one  to  the  other  during  the  mar- 
riage; but  this  exception  does  not  apply  to  a  civil  action 
or  proceeding  by  one  against  the  other,  nor  to  a  criminal 
action  or  proceeding  for  a  crime  committed  by  one  against 
the  other."  Section  1154  having  made  the  husband  and 
wife  competent  in  all  cases,  section  1156  provides  that 
neither,  without  the  consent  of  the  other,  is  admissible, 
except  in  two  classes  of  cases:  first,  in  a  civil  action  or 
proceeding  by  one  against  the  other;  and,  second,'  in  a 
criminal  action  or  proceeding  for  a  crime  committed  by  one 
against  the  other.  In  the  later  act,  the  word  "crime"  is 
used;  in  the  earlier,  the  phrase  "criminal  violence  upon 
one  by  the  other."  In  the  case  of  the  earlier  law,  violence 
is  required,  and  in  the  later  law  it  must  be  the  case  of  a 
crime  by  the  one  against  the  other.  In  using  terms  so 
widely  different  in  their  import,  the  legislature  must  have 


Digitized  by 


Google 


136  United  States  v.  Bassett.       [Jan.  1887. 

intended  to  express  different  meanings.     The  language  of 
a  statute   should  be  given  its    ordinary  meaning,  unless 
other  parts  of  the  act,  or  peculiar  circumstances,  indicate 
a  belief  that  a  different  meaning  was  intended.  The  legis- 
lature must  be  presumed  to  have  known  that  crimes  may 
be  committed  by  the  husband  against  the  wife,  and  by  the 
wife  against  the  husband,  without  personal  violence.     A 
man   who,  having  a  lawful    wife   living,  marries  another 
woman,  commits  the  crime  of  polygamy.     Is,  then,  polyg- 
amy a  crime  against  the  lawful  wife?     It  certainly  is  a 
breach  of  the  implied,  if  not  of  the  express,  terms  of  the 
marriage  contract.     The   husband  is  bound  by  that  con- 
tract not  to  marry  another  woman  while  the  marriage  is 
in   force.     And  because  it  is  a  breach  of  that  contract, 
most  hurtful  in  its  consequences,  it  is  declared  to '  be  a 
crime.     Whenever  the  act  or  the  conduct  which  consti- 
tutes a  public  offeuBe  or  crime  consists  in  a  direct  viola- 
tion of  the  rights  -of  an  individual,  the  crime  is  against 
that  individual,  as  well  as  against  the   public.     The  law 
recognizes  the  marital  rights  of  a  woman  or  man,  as  well 
as  their  rights  to  life,  liberty,  and  security  from  personal 
violence;  and  the  breach  thereof  by  a  second  marriage,  or 
by  cohabitation   with  another  woman  as  a  wife,  is  often 
more  injurious  to  the  feelings  of  the   lawful  wife,*as  well 
as  in  other  respects,  as  would  be  a  deprivation  of  per- 
sonal security  or  of  personal  liberty — more  injurious  than 
the  shake  of  a  fist,  coupled  with  a  threat  or  an  attempt  to 
commit  a  bodily  injury.     An  attempt  to  poison  the  wife 
by  the  husband,  without  violence,  is  a  crime   against  her, 
and  renders  her  a  competent  witness,  without  consent,  in  a 
prosecution  for  the  crime.     And  it  is  often  quite  as  neces- 
sary for  the  lawful  wife  to  testify,  in  order  to  protect  her 
rights  against  plural  marriage,  in  this  territory,  as  it  is  to 
protect  her  from   personal   violence.     The   ground  upon 
which  the  exclusion  of  the  wife  or  husband  rests  is  that  it 
would  destroy  confidence,  and  produce  discord.     A  man  in 
the  bed  of  a  strange  woman  is  in  a  very  unfavorable  situa- 
tion to  insist  upon  preserving  inviolate  the  sacred  con- 
cord of  marriage,  and  harmony  and  confidence  on  the  part 
of  his  wife. 
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The  case  of  State  v.  Sloan,  55  Iowa,  217,  7  N.  W.  Eep., 
516,  was  an  indictment  for  bigamy.  In  the  opinion  the 
court  said:  "Mrs.  Sloan,  the  first  wife,  was  allowed  to  tes- 
tify in  behalf  of  the  state,  against  the  defendant's  objec- 
tion. Section  3641  of  the  Code  provides  that  neither  the 
husband  nor  wife  shall  be  a  witness  against  the  other,  ex- 
cept in  a  criminal  proceeding  for  a  crime  committed  by 
one  against  the  other.  In  our  opinion,  if  the  defendant  is 
guilty  of  bigamy,  he  committed  a  crime  against  his  wife. 
We  think  she  was  a  competent  witness." 

State  V.  Hughes,  58  Iowa,  165,  H  N.  W.  Rep.,  706,  was 
also  a  prosecution  on  an  indictment  for  bigamy.  In  that 
case  the  court  said:  "Phebe  Hughes,  the  lawful  wife,  was 
introduced  by  the  state  as  a  witness,  against  the  defend- 
ant's objection,  to  prove  the  marriage  between  her  and  the 
defendant.  In  this  we  think  that  there  was  no  error.  The 
point  was  expressly  ruled  in  State  v.  Sloan,  55  Iowa,  219, 
7  N.  W.  Rep.,  516."  To  the  same  effect  is  State  v.  Be7i^ 
neii,  31  Iowa,  24. 

Under  a  statute  of  the  state  of  Nebraska,  permitting  a 
husband  or  wife  to  testify  in  a  criminal  proceedingfor  a 
crime  committed  by  one  against  the  other,  the  supreme 
court  of  that  state  held  that,  on  the  trial  of  a  husband  on 
an  indictment  for  adultery,  the  wife  was  a  competent  wit- 
ness against  him.  Lord  v.  State,  23  N.  W.  Rep.,  507.  The 
provisions  of  the  statutes  under  which  these  cases  were  de- 
cided are  the  same  in  substance  as  the  one  under  considera- 
tion. The  supreme  courts  of  other  states  have  held  to  the 
contrary  under  similar  statutes.  But  we  are  clearly  of  the 
opinion  that  upon  principle  and  upon  authority,  the  wife 
was  a  competent  witness,  and  that  there  was  no  error  in 
permitting  her  to  testify. 

Counsel  for  defendant  also  insist  that  the  evidence  was 
insufficient  to  justify  the  verdict.  The  marriage  of  defend- 
ant to  Sarah  Ann  Bassett  was  admitted,  and  the  contention 
was  as  to  the  marriage  in  August,  1884,  to  Kate  Smith. 
The  proof  of  this  marriage  consisted  of  confession,  and 
circumstances  tending  to  corroborate  those  confessions. 

In  the  case  of  Miles  v.  U.  S.,  103  U.  S.,  304,  the  court 
held  that  the  first  marriage  might  be  proven,  in  like  man- 
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ner  as  any  other  fact,  by  the  admission  of  the  defendant, 
or  by  circumstantial  evidence,  and  that  it  was  not  neces- 
sary to  prove  the  first  marriage  by  witnesses  who  were 
present  at  the  ceremony.  To  the  same  effect  is  U.  S.  v. 
Simpson,  4  Utah,  227. 

If  a  lawful  marriage  may  be  proven  by  such  evidence, 
we  see  no  reason  why  a  polygamous  marriage  may  not  be 
proven  by  the  same  class  of  evidence.  When  confessions 
are  voluntarily  and  deliberately  made,  correctly  under- 
stood, and  accurately  reported,  they  are  of  the  most  reli- 
able proof.  "Indeed,  all  reflecting  men  are  now  generally 
agreed  that  deliberate  and  voluntary  confessions  of  guilt, 
if  clearly  proved,  are  among  the  most  effectual  proofs  in 
the  law;  their  value  depending  on  the  sound  presumption 
that  a  rational  being  will  not  make  admissions  prejudicial 
to  his  interest  and  safety,  unless  when  urged  by  the 
promptings  of  truth  and  conscience.  Such  confessions, 
therefore,  so  made  by  a  prisoner  to  any  person  at  any  time 
and  in  any  place,  are  at  common  law  receivable  in  evidence, 
while  the  degree  of  credit  due  to  them  must  be  estimated 
by  the  jury  according  to  the  particular  circumstances  of 
each  case."  1  Tayl.  Ev.  (8th  Ed.)  742.  We  are  of  the 
opinion  that  the  evidence  was  sufficient  to  support  the  ver- 
dict 

It  is  further  insisted  by  defendant's  counsel  that  the 
court  below  erred  in  using  in  the  charge  to  the  jury  the 
following  language:  "You  are  not  bound  to  believe  the  tes- 
timony of  any  witness  or  of  any  number  of  witnesses." 
This  language,  stated  thus,  is  separated  and  disconnected 
from  that  which  precedes  and  that  which  follows  it  It  is 
but  one  part  of  one  sentence  of  a  long  charge.  Standing 
alone,  it  does  not  describe  the  thought  nor  the  idea  of  the 
court  It  usually  requires  an  entire  sentence,  often  more, 
and  sometimes  a  great  number  of  sentences,  to  describe  an 
idea,  and  to  extend  or  qualify  it,  or  make  it  clear.  That 
part  of  the  charge,  which  accompanies  the  statement  ob- 
jected to,  is  so  connected  with  the  statement  as  to  qualify 
its  meaning.  It  is:  "You  are  the  sole  judges  of  the  facts, 
of  the  credibility  of  the  witnesses,  and  of  the  weight  of 
the  evidence,  and  in  determining   the  credibility  of  the 
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witnesses,  and  the  weight  of  the  testimony,  you  shonld 
take  into  consideration  the  appearance  of  the  witnesses 
upon  the  stand,  their  apparent  candor  or  the  want  of  can- 
dor, their  interest  in  the  outcome  of  the  case,  their  rela- 
tion to  the  purties  interested  in  any  way,  and  all  the  facts 
and  circumstances  surrounding  the  witnesses.  You  are 
not  bound  to  believe  the  testimony  of  any  witness,  or  of 
any  number  of  witnesses.  You  are  to  search  for  the  truth, 
believing  only  such  testimony  as  carries  conviction  to 
your  minds  of  its  truth.  The  defendant  is  persumed  to  be 
innocent  until  he  is  shown  to  be  guilty,  beyond  a  reason- 
able doubt" 

Section  30  of  the  Code  of  Civil  Procedure  (Laws  TJt»h, 
1884,  p.  12)  provides  that  the  court,  in  the  charge,  "may 
state  the  testimony,  and  declare  the  law;  and  in  each 
case  be  shall  inform  the  jury  that  they  are  the  sole  judges 
of  the  credibility  of  the  witnesses,  of  the  weight  of  evidence, 
and  of  the  facts."  The  part  of  the  charge  above  quoted 
is  but  the  statement  of  the  substance  of  this  statute,  and 
the  deductions  resulting  from  it,  its  corollary.  There  was 
a  conflict  in  the  testimony  of  the  witnesses  as  to  the  ma- 
terial facts.  In  view  of  such  evidence  the  charge  was 
given.  Immediately  after  using  the  language  objected  to, 
the  court  told  the  jury  that,  in  searching  for  truth,  they 
should  rely  only  on  such  testimony  as  they  should  believe 
to  be  true.  The  court  did  not  in  effect  tell  them  that 
they  might  disregard  the  statements  of  uncontradicted 
witnesses;  the  evidence  did  not  present  that  question.  The 
evidence  as  to  the  material  facts  was  conflicting  and  con- 
tradictory. 

We  find  no  error  in  the  record  suflScient  to  reverse  the 
judgment  of  the  court  below,  and,  in  view  of  the  conclu- 
sions above  reached,  we  do  not  deem  it  necessary  to  de- 
cide other  points  discussed. 

The  judgment  of  the  court  below  is  aflSrmed. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 
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GEOEGE  W.  LASHUS,  Respondent,  r.  THOMAS  C. 
CHAMBERLAIN,  Appellant. 

Measure  op  Damages  on  Breach  op  Contractt.— In  suit  at  law  to 
recover  damages  for  breach  of  contract  whereby  defendant  bound 

,  himself  '*not  to  engage  in  hotel  business  within  the  limits  of 
Ogden  City"  during  the  time  plaintiff  was  proprietor  of  the  Cham- 
berlain House,  in  said  Ogden  City,  under  that  name  and  style,  as 
part  of  the  consideration  for  the  purchase  of  the  hotel,  evidence 
of  the  difference  in  the  value  of  the  property,  with  the  contract 
in  force  and  with  it  broken  is  inadmissible,  the  diversion  of  busi- 
ness and  loss  of  profits  being  the  true  measure  of  damages. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district  and  from  an  order  refusing  a  new  trial. 

Messrs.  Sutherland  &  Mc Bride  and  Mr.  James  X.  Kim- 
hall,  for  appellants. 

Court  erred  in  overruling  defendant's  objection,  because 
such  damages  are  special  and  must  be  alleged:  Nunan  v. 
San  Franeisco,  38  Cal.,  689;  Hnser  v.  Loomis,  47  Mich., 
16;  Bracket  v.  Ediferton,  14  Minn.,  174,  189;  Taylor  v. 
Monroe,  43  Conn.,  36;  Low  v.  Archer,  12  N.  T.,  277, 
282. 

The  ruling  was  erroneous,  because  the  supposed  de- 
preciation was  not  a  proximate  consequence  of  the  breach. 

No  party  is  liable  on  contract  for  such  secondary  and  re- 
mote consequences:  Bafchilder  v.  Sturges,  3  Cush.,  201, 205; 
Wood's  Mayne  on  Damages,  14,  15,  and  notes;  Hamilton  v. 
McPherson,  28  N.  Y.,  72;  Hadletj  v.  Baxendale,  9  Exch., 
341;  Smeedv.  Ford,  Sedg.  L.  Cas.,  275;  S.  C,  1  El.  &  EL, 
682;  2  Kent's  Com.,  625,  note;  Brayton  v.  Chase,  3  Wis., 
456;  Academy  of  Music  v.  Hacket,  2  Holt.,  217;  Griffith 
V.  Culver,  16  N.  Y.,  494 

In  case  of  the  breach  of  a  continuing  contract,  the  con- 
tract is  not  entirely  turned  into  a  mere  chose  in  action. 
Though  the  breach  be  of  a  continuous  nature,  whether 
of  neglect  or  an  aflSrmative  act,  a  succession  of  actions  must 
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be  brought  to  obtain  full  compensation.  In  each  action 
damages  will  be  computed  only  up  to  the  date  when  it  was 
brought:  Crain  v.  Beach,  2  N.  Y.,  86;  Powen  v.  Wan,  4 
Pick.,  106;  Pierc^^  v.  Woodward,  6  lb.,  206;  Sleeker  v. 
Smith,  13  Wend.,  530;  Phelps  v.  New  Haven,  16  Co.  43 
Conn.,  453;  Keeth  v.  Kenkster,  9  Bush.,  383;  Vighte  v. 
Hoagland,  20  N.  J.  L.,  240;  Mahon  v.  K  Y.  Cent  K  R, 
Co,,  24  N.  Y.,  658;  Phillips  v.  Ferru,  3  Keyes,  313;  Hey- 
den  V.  Albee,  20  Minn.,  159;  Thompson  v.  Gtbon,  7  M.  & 
W.,  405;  Beckwith  v.  Grisivold,  29  Barb.,  291;  Cole  v. 
Sproicl,  35  Neb.,  161;  Hudson  v.  Nicholson,  5  M.  &  W., 
437;  BZmw/  v.  McCormick,  3  Denio.,  283;  Cumberland,  etc,, 
Corps  V.  Hutch ings  Co.,  65  Me.;  Thayer  v.  Brooks,  17 
Ohio,  489;  iow-Z/A  v.  SmiYA,  12  M.  &  W.,  582.       ' 

Jtf'r.  P.  1/.  Emerson,  for  the  respondent 

Zane,  C.  J. :  ^ 

This  case  comes  to  this  court  on  the  defendant's  appeal 
from  the  judgment  against  him  in  the  first  district  court, 
and  from  the  order  denying  a  new  trial.  The  action  was 
brought  to  recover  damages  for  the  defendant's  violation 
of  an  agreement  made  between  the  parties  on  the  thir- 
teenth of  August,  1881,  by  which  he  bound  himself  in 
these  words:  That  "he  will  not  engage  in  hotel  business 
within  the  limits  of  Ogden  City,  Utah,  during  the  time  the 
said  Lashus  is  proprietor  of  the  Chamberlin  House,  in  said 
City  of  Ogden,  under  that  name  and  style."  On  the  same 
day,  and  as  part  of  the  same  transaction,  as  alleged,  the 
defendant  conveyed  to  the  plaintiff  the  hotel  mentioned  for 
the  consideration  of  $11,000.  The  complaint  was  filed 
August  5,  1885.  The  breach  and  damages  are  stated  thus: 
"That  on  or  about  the  first  day  of  September,  1882,  said 
defendant,  acting  by  himself  and  in  connection  with  others, 
did  erect  and  furnish  in  said  City  of  Ogden,  and  within  one 
square  of  said  original  Chamberlin  House,  a  large  and  com- 
modious hotel  building,  and  has  continuously  ever  since 
conducted  the  same  as  a  hotel,  and  therein  lodged,  enter- 
tained, and  fed  customers  and  travelers,  and  advertised  the 
same,  and  solicited  custom  and  patronage  therefor  at  tho 
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trains,  depot,  and  other  places  in  and  about  said  City  of 
Ogden,  and  thereby  diverted  and  drew  away  from  plaintiff, 
guests,  customers,  and  patronage  that  would  otherwise 
have  come  to  plaintiffs  hotel;  that  thereby,  and  by  rea- 
son of  the  premises,  plaintiflP  has  been  greatly  injured  and 
damaged,  to-wit,  in  the  sum  of  ten  thousand  dollars."  The 
answer  alleges  that  the  agreement  was  separate  from  the 
transaction  of  the  sale  and  purchase  of  the  hotel,  and  with- 
out consideration;  denies  the  alleged  diversion  of  guests, 
customers,  or  patronage  from  the  plaintiffs  hotel;  and 
denies  the  alleged  injury  therefrom. 

As  averred,  the  plaintiflP  was  damaged  by  the  diversion 
from  his  hotel  of  patronage  that  would  otherwise  have 
come  to  it  The  damages  consisted  in  the  loss  of  the  profits 
of  the  patronage,  not  in  the  depreciation  of  the  value  of 
the  real  estate  and  other  property.  The  damage  to  the 
hotel  business  was  the  natural  and  immediate  consequence 
of  the  breach.  The  depreciation  of  the  value  of  the  tangi- 
ble property  was  a  consequence  of  the  injury  and  damage 
to  the  business.  The  plaintiff  should  have  claimed  special 
damages  in  his  complaint,  and  should  have  set  up  the 
special  fact  that  authorized  their  recovery  if  he  wished  to 
make  such  a  demand. 

On  the  trial  of  the  case  before  the  court  and  jury,  the 
witness,  G.  S.  Erb,  an  hotel  keeper,  was  asked  by  plaintiflP 
to  state,  in  his  opinion,  the  diflPerence  in  the  value  of  the 
property  with  the  contract  in  force  and  with  it  broken. 
To  this  question  the  counsel  for  the  defendant  objected, 
on  the  ground  that  it  was  immaterial  and  irrelevant 
The  court  overruled  the  objection.  The  witness  then  an- 
swered that  he  would  say  that  there  was  a  diflPerence  of  at 
least  $5,000  in  the  value  of  the  property.  To  similar  ques- 
tions by  the  same  party  the  plaintiflP  and  three  other  wit- 
nesses answered,  against  the  objection  of  the  defendant, 
substantially  to  the  same  eflPect  The  lowest  placed  the  dif- 
ference at  40  and  the  highest  at  75  per  cent  of  the  pur- 
chase price.  The  question  to  each  witness  was  objected  to 
by  the  defendant,  but  was  overruled  by  the  court,  and  ex- 
ception was  taken.  When  the  question  was  propounded  to 
one  of  the  witnesses,  the  objection  was  on  the  ground  that 
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it  was  incompetent,  as  well  as  irrelevant  and  immaterial. 
The  ruling  of  the  court,  in  so  permitting  these  questions 
to  be  asked  and  answered,  the  defendant  assigns  as  error; 
and  the  question  presented  to  us  is,  was  it  competent  to 
show,  by  the  opinion  of  witnesses,  the  difference  in  the 
valae  of  the  hotel  and  other  property  purchased  with 
the  contract  sued  on  in  force  and  with  it  broken?  The 
agreement  prohibited  the  defendant,  within  the  limits 
named,  from  the  hotel  business  during  the  time  plaintiff 
should  be  proprietor  of  the  Chamberlin  House,  under 
that  name.  The  breach  occurred  about  one  year  after  it 
was  made.  How  long  defendant  would  continue  the  busi- 
ness depended  on  his  will;  it  might  be  for  a  short  time, 
or  continue  as  long  as  plaintiff  should  keep  the  hotel  pur- 
chased by  him  under  the  Chamberlin  name.  The  plaintiff 
might  quit  keeping  the  house  on  any  day;  he  might  con- 
tinue during  his  natural  life;  his  death  might  occur  at 
any  minute.  In  either  event,  the  defendant's  obligation 
with  respect  to  the  future  would  instantly  cease.  Plain- 
tiff could  not  transfer  his  good-will  by  any  means.  The 
defendant  agreed  that  plaintiff  should  have  the  benefit 
of  his  good-will  for  an  indefinite  term.  The  period  was 
indefinite,  because  its  duration  depended  on  contingencies 
that  could  not  be  known.  It6  prospective  value  could  not 
be  ascertained,  because  the  term  of  ils  enjoyment  could 
not  be  known.  The  value  of  the  good-will  with  respect 
to  the  future  must  have  been  conjectural.  An  opinion 
as  to  the  value  of  the  use  of  the  name,  with  the  good- 
will, in  connection  with  the  hotel,  for  a  given  term, 
would  be  heard  upon  more  reliable  data,  and  these  data 
would  be  more  reliable  if  the  term  had  expired,  because 
the  conditions  and  circumstances  attending  it  and  affect- 
ing its  value  could  then  be  seen  and  understood.  By 
what  means  can  a  witness  ascertain  the  definite  effect  of 
the  good-will  on  the  price  or  value  of  the  real  estate  when 
the  term  of  its  enjoyment  is  so  uncertain?  Such  an  opin- 
ion must  be  imaginary,  conjectural,  and  speculative  in  the 
extreme.  It  is  not  like  the  benefit  of  a  covenant  running 
with  the  land  accompanying  it  forever.  If  the  advantctges 
from  the  absence  of  another  hotel  kept  by  Chamberlin 
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had  been  secured  by  the  agreement,  so  that  they  could 
be  passed  by  plaintiff,  with  the  realty,  to  the  assignee, 
lessee,  or  grantee,  its  effect  upon  the  market  value  of  the 
realty  could  be  better  estimated. 

Various  rules  are  found  in  the  text-books  for  estimating 
damages;  and  their  application  has  been  illustrated  by  the 
courts  in  numerous  decisions  in  cases  varying  in  their 
facts,  but  we  have  not  been  referred  to  or  found  any 
case  entirely  analogous  to  this.  "As  a  general  rule,  the 
primary  and  immediate  result  of  the  breach  of  contract  can 
alone  be  looked  to."  *'The  damages  which  may  be  recovered 
are  such  as  naturally  and  ordinarily  flow  from  the  non- per- 
formance. They  must  be  proximate  and  certain,  or  cap- 
able of  certain  ascertainment,  and  not  remote,  speculative, 
and  contingent:"  Wood's  Mayne,  Dam.  sections  12, 13,  and 
notes. 

The  breach  of  the  contract  by  defendant  was  in  opening 
and  keeping  the  new  house,  and  the  primary  and  im- 
mediate result  was  the  diversion  of  patronage  from  plain- 
tiff's hotel,  and  thereby  damage  to  him  in  the  sum  of  SIO,- 
000,  as  alleged.  The  effect  on  the  value  of  the  hotel  was 
produced  by  the  div<»rsion  of  patronage,  and  the  loss  in 
business  or  profits.  Had  there  been  no  diversion  of  cus- 
tomers and  loss  of  profits  in  the  hotel  business,  there 
would  have  been  no  depreciation  in  the  value  of  the  hotel 
from  the  breach  complained  of.  The  diversion  and  loss 
intervened  between  the  breach  in  opening  the  new  house 
by  Chamberlin  and  the  depreciation  in  the  value  of  the 
old  hotel  of  Larkins.  The  first  link  in  the  connection  is 
between  the  breach  and  loss  of  profits;  the  second,  between 
that  loss  and  the  depreciation  of  the  value  of  the  hotel. 
One  is  primary,  the  other  secondary;  one  immediate,  the 
other  mediate;  and,  as  we  have  already  seen,  thedamajj^es 
from  depreciation  in  the  value  of  the  real  estate  is  not  cer- 
tain, or  capable  of  certain  ascertainment.  They  are  largely 
speculative  and  contingent. 

We  are  of  the  opinion  that  the  plaintiff  may  prove  any 
breach  of  the  contract,  and  the  continuation  of  the  viola- 
tion thereof  to  the  time  of  the  institution  of  the  suit, 
and    the    loss   in    plaintiff's    hotel    business    occasioned 
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thereby,  both  before  and  after  the  commencement  of  the 
suit  Any  legitimate  evidence  tending  to  prove  or  dis- 
prove such  damage  may  be  given.  The  plaintiff  should 
not  be  required  to  name  such  particular  person  who  may 
have  been  induced  to  withhold  his  patronage,  and  to 
give  it  to  the  defendant — any  diminution  of  receipts  to 
plaintiff  after  the  opening  of  the  ne^  house,  and  any  diver- 
sion of  patronage  thereto;  the  relative  situation  of  the 
houses;  the  extent  of  business  done  by  each,  and  any  com- 
petent fact  or  circumstance  which  may  aflford  an  inference 
of  damage  to  plaintiffs  business  from  defendant's  breach. 
If  the  law  does  not  furnish  the  plaintiff  an  adequate 
remedy  for  the  injury,  he  may  resort  to  equity,  and  enjoin 
the  defendant  from  a  further  continuance  of  his  business 
in  violation  of  the  agreement. 

The  case  of  Burckhardf  v.  Biirckhardt,  42  Ohio  Si, 
474,  is  relied  upon  by  plaintiff  as  an  authority  in  this  case. 
The  parties  had  been  doing  business  under  the  firm  name 
of  Burckhardt  &  Co.  for  more  than  20  years.  Their  line  of 
business  consisted  chiefly  of  the  sale  of  carbon  oils,  includ- 
ing all  the  products  of  petroleum,  the  manufacture  and  sale 
of  lard  oil,  st^arine,  and  the  sale  of  paraffin  wax,  including 
a  commission  business.  The  business  was  a  large  and  pro- 
fitable one  of  long  standing.  Frederick  became  the  pur- 
chaser of  the  real  estate  and  personal  property,  together 
with  the  good-will  of  the  business,  and  the  exclusive  use 
of  the  firm  name.  The  good-will  and  use  of  the  firm  name 
passed  with  the  real  estate  and  other  tangible  property. 
There  was  no  limitation.  The  purchaser  had  the  right  to 
use  both,  and  to  transfer  them  with  the  realty  and  busi- 
ness without  limitation.  The  action  was  for  a  breach  of 
sach  a  contract.  The  case  is  not  analogous  to  the  one  in 
hand,  though  like  it  in  some  respects.  The  court  held 
that  the  opinions  of  witnesses  as  to  the  value  of  the  prop- 
erty with  and  without  the  good-will  and  trade-mark  was 
competent  evidence,  and  might,  in  the  absence  of  more 
specific  proof,  be  taken  as  the  measure  of  damjiges.  The 
case  goes  further  in  the  direction  of  plaintiffs  position 
than  any  other  to  which  our  attentiou  has  been  directed. 
It  app^ar^  to  st^nd  aloi^e, 
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The  case  of  Batchelder  v.  Sfurgis,  3  Gush.,  201,  was  an 
action  for  a  breach  of  covenant  against  incumbrance  con- 
tained in  a  deed  of  conveyance.  The  estate  was  found  to 
be  incumbered  by  a  lease  which  had  about  two  years  to 
run  after  the  sale.  The  breach  consisted  in  this:  The 
trial  court  permitted  evidence  to  be  given  to  the  jury  that 
the  plaintiff  bought  the  estate  for  the  purpose  of  sale,  and 
also  evidence,  consisting  of  the  opinion  of  persons,  as  to 
the  effect  of  the  lease  upon  the  sale  of  the  estate.  In  this 
the  supreme  court  of  Massachusetts  held  there  was  error. 
The  court  used  the  following  language  in  its  opinion: 
"Further,  the  effect  of  this  lease  upon  the  sale  of  the  es- 
tate, which  appears  to  be  the  ground  on  which  the  damages 
were  assessed,  does  not  appear  to  the  court  to  be  the  true 
rule  of  damages  in  such  a  case.  What  effect  the  lease 
would  have  upon  the  sale  must,  in  its  very  nature,  be  im- 
aginary, and  can  be  supported  only  by  speculative  opin- 
ions and  conjectures;  and,  of  course,  in  this  case,  the  effect 
of  the  lease  on  the  sale  was  shown  only  by  the  conject- 
ural opinions  of  witnesses.  This  is  quite  too  loose  and 
uncertain  a  mode  of  estimating  damages."  The  effect  of 
the  lease  upon  the  value  of  the  estate  could  have  been  as- 
certained with  greater  certainty  than  the  effect  of  the 
breach  of  the  contract  declared  on  in  the  case  in  hand. 

Other  cases  are  referred  to  by  counsel,  but  they  do  not 
appear  to  be  so  in  point  as  to  require  a  particular  con- 
sideration of  them  in  this  opinion. 

We  hold  that  the  court  erred  ip  permitting  the  questions 
as  to  the  value  of  the  property  with  the  contract  in  force 
and  with  it  broken  to  be  asked  and  answered,  and  also  in 
charging  the  jury  that  plaintiff  might  show  how  much  less 
than  the  purchase  price  the  property  was  worth  with  it 
impaired  by  the  breach  of  the  contract.  We  find  no  other 
substantial  error  in  the  record. 

The  judgment  of  the  court  below  is  reversed,  with 
costs  of  this  appeal  to  be  taxed  against  plaintiff,  and  the 
cause  is  remanded,  with  direction  to  the  court  below  to 
grant  a  new  trial. 

Henderson,  J.,  concurred.    Bobeman,  J.,  dissented 


Digitized  by 


Google 


Jan.  1887.]      Mill  Company  v.  Johnston.  147 


CORINNE  MILL,  CANAL,  AND  STOCK  COMPANY, 
Appellant  v.  WILLIAM  JOHNSTON,  Eebpond- 

ENT. 

Appbau. — Piling  op  Transcript. — Under  rules  two  and  three  of  the 
supreme  court  providing  that  the  transcript  shall  be  filed  within 
thirty  days  after  the  appeal  shall  have  been  perfected,  unless  fur- 
ther time  be  allowed,  the  appeal  will  be  dismissed  if  transcript 
be  not  filed  in  thirty  days,  unless  a  satisfactory  showing  of 
reasonable  diligence  be  made. 

Id.— Motion  to  Dismiss. — When  motion  to  dismiss  an  appeal  was 

•  denied  on  account  of  a  showing  made,  and  when  no  additional 
time  was  asked,  the  denial  of  the  motion  contemplated  the  im- 
mediate filing  of  the  transcript,  and  if  the  transcript  was  not 
filed,  the  appeal  will  be  dismissed. 

Appeal.. — Abandonment  op,  apter  Repusal  to  Dismiss. — When 
motion  to  dismiss  appeal  is  denied,  the  appellant  is  estopped  from 
claiming  that  he  afterwards  abandoned  the  appeal. 

Appeal  of  respondent  from  judgment  and  appeal  of  ap- 
pellant from  order  granting  a  new  trial  of  first  district 
court     The  opinion  states  the  facts. 

Mr,  James  N.  Kimball,  for  appellant. 
Mr,  T.  Moloney y  for  respondent. 

BOBEMAN,  J.  : 

There  were  two  appeals  in  this  case,  one  being  taken  by 
the  defendant  from  the  judgment,  and  the  other  by  the 
plaintiff  from  the  order  of  the  district  court  granting  the 
defendant's  motion  for  a  new  trial,  and  each  party  filed  a 
motion  to  dismiss  the  appeal  of  the  opposite  party,  upon 
the  ground  that  the  appeal  was  not  filed  in  the  time  re- 
quired by  rules  two  and  three  of  this  court.  On  the  fifth 
day  of  March,  1886,  a  judgment  was  rendered  in  the  case 
by  the  district  court  against  the  defendant,  and  on  the 
tenth  day  of  April  following  the  defendant  took  his  appeal 
therefrom  to  this  court.  At  the  last  June  term  of  this 
court  the  plaintiff  mov^  the  court  to  dismiss  the  appeal 
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of  the  defendant  thus  taken,  for  the  reason  that  the  tran- 
script had  not  been  filed  in  the  time  required  by  said  rules. 
The  reasons  why  the  transcript  was  not  filed  in  time — 
there  being  some  disagreement  as  to  the  time  granted  by 
the  district  court — were  satisfactory  to  the  court,  and  the 
motion  to  dismiss  was  overruled.  Afterwards,  on  the 
twenty-seventh  day  of  July  last,  and  before  any  hearing 
had  been  had  on  the  appeal  in  this  court,  the  district  court 
granted  defendant's  motion  for  a  new  trial,  which  motion 
was  pending  in  the  district  court,  when  defendant's  appeal 
was  taken.  From  said  order  granting  a  new  trial  the 
plaintiff,  on  the  sixteenth  day  of  August  following,  took 
his  appeal  to  this  court.  At  the  present  term  of  this  court 
the  defendant  moved  the  court  to  dismiss  the  appeal  of  the 
plaintiff,  for  also  the  reason  that  the  transcript  was  not 
filed  within  the  times  required  by  said  rules.  Thereupon 
the  plaintiff  renewed  his  motion  to  dismiss  the  appeal  of 
the  defendant  from  the  judgment,  claiming  that  the  de- 
fendant had  not  yet  filed  the  transcript  on  his  appeal. 
These  two  latter  motions  made  at  the  present  term  will  be 
considered  together  in  this  opinion. 

The  rules  two  and  three  referred  to  provide  that  the 
transcript  shall  be  filed  within  30  days  after  the  appeal 
shall  have  been  perfected,  unless  longer  time  be  allowed 
by  the  court  or  one  of  the  justices  of  the  supreme  court. 
There  is  no  dispute  about  the  fact  that  in  each  case  the 
transcript  was  not  filed  within  the  thirty  days,  nor  within 
any  time  allowed  by  either  court  or  justice.  But  it  is  by 
each  contended  that  in  this  case  satisfactory  reasons  are 
shown  tor  his  failure.  A  court  cannot  by  a  rule  deprive 
a  party  of  a  legal  right  (People  v.  McClellan,  31  Cal., 
103),  but  it  is  not  the  object  of  these  rules  to  deprive  a 
party  of  a  legal  right.  The  purpose  is  simply  to  require 
diligence  on  the  part  of  appellants,  and  not  to  allow  thein 
to  perfect  their  appeal,  tie  up  the  subject  of  litigation, 
and  then  unnecessarily  delay  the  final  adjudication  of  the 
case.  It  is  not  the  purpose  of  the  court  to  enforce  the 
letter  of  the  rules,  and  lose  sight  of  the  spirit  Bules 
adopted  in  furtherance  of  justice  are  not  to  be  used  to 
defeat  justice.    Hence  a  satisfactory  showing  of  reasonable 
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diligence  in  endeavoring  to  comply  with  these  rules  will 
excuse  a  party  for  his  failure;  but  a  court  must  observe  its 
own  rules:  Hanson  v.  McCue,  43  Cal.,  178. 

In  the  matter  of  the  plaintiffs  appeal,  we  do  not  think 
any  good  reason  is  shown  why  the  transcript  was  not  filed 
within  time.  If  a  party  found  that  he  was  likely  to  be 
behind  without  any  blame  or  fault  of  his,  the  duty  de- 
volved upon  him  to  protect  himself  by  at  least  making  a 
diligent  effort  to  obtain  additional  time.  From  the  six- 
teenth of  August  to  the  sixth  of  January  following  is  a  long 
time  in  which  to  get  a  record  of  132  pages,  printed  matter, 
ready  for  filing.  If,  however,  it  was  in  fact  necessary,  the 
court  or  one  of  the  justices  would  likely  have  extended 
the  time,  upon  a  showing  of  the  fact.  It  does  not  ap- 
pear that  any  extension  was  sought.  The  motion,  there- 
fore, of  the  defendant  to  dismiss  the  appeal  of  the  plaintiff 
is  sustained,  and  plaintiffs  appeal  is  dismissed  at  plaintiffs 
costs:  Smiih  v.  FLsher,  3  Utah,  24;  Leech  v.  West,  2 
Cal.,  98;  Hagar  v.  Mead,  25  Cal.,  600. 

In  the  matter  of  the  appeal  of  the  defendant,  we  deem 
that  it  was  proper  for  the  plaintiff  to  renew  his  motion  to 
dismiss,  upon  the  ground  that  after  the  formal  denial  of 
the  motion  the  defendant  failed,  and  still  fails,  to  file  the 
transcript.  The  motion  was  denied  at  the  last  June  term 
of  this  court,  upon  the  showing  then  made  by  the  defend- 
ant The  denial  of  the  motion  to  dismiss  at  that  time 
contemplated  the  immediate  filing  of  the  transcript  by  the 
defendant,  and  no  additional  time  was  granted  or  asked. 
Six  months  have  passed,  and  the  transcipt  is  not  filed  yet 
No  reasons  are  given  for  this  delay;  but  defendant  claims 
that,  because  he  has  neglected  for  this  long  time  to  file  his 
transcript,  he  is  to  be  considered  as  having  abandoned  his 
appeal.  There  might  be  some  plausibility  in  such  a  plea, 
if  urged  by  the  opposite  party;  but,  when  urged  by  the 
party  who  is  guilty  of  the  negligence,  it  looks  very  much 
like  seeking  to  take  advantage  of  one's  own  wrong.  But 
the  defendant  is  estopped  from  saying  that  he  has  no  ap- 
peal here,  for  the  reason  that  he  appeared  in  the  case  in 
this^  court  at  the  last  term,  and  then  contended  that  he 
had  an  appeal,  and  his  resistance  to  its  dismissal  was  sus- 
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tained  by  the  court.  Besides,  this  court  cannot  ignore 
the  appeal,  nor  can  the  district  court  do  so.  Our  Code 
of  Civil  Procedure,  section  835,  provides  that,  whenever 
an  appeal  is  perfected,  it  stays  further  proceedings  in  the 
court  below,  upon  the  judgment  or  order  appealed  from, 
when  the  proper  bond  is  given,  except  where  the  statute 
otherwise  provides:  Laws  1884,  p.  306.  The  general  doc- 
trine is  that,  after  appeal,  the  action  is  removed  to  the  ap- 
pellate court  from  the  court  below,  except  as  to  matters 
not  affected  by  the  appeal,  and  the  lower  court  ^*^  ^^ 
longer  any  power  or  control  over  the  action:  People  v. 
Center,  54  Cal.,  236;  Bagys  v.  Smith,  53  CaL,  88;  Mc- 
Garrahan  v.  New  Idria  Min.  Co,,  49  Cal.,  331;  Reynolds 
V.  Retinoids,  67  Cal.,  176.  It  is  said  there  was,  when  the 
defendant's  appeal  was  taken,  a  motion  for  a  new  trial  pend- 
ing, and  that  since  the  appeal  was  taken  the  district 
court  has  granted  the  motion.  We  cannot  now  pass  upon 
the  efifect  of  those  proceedings,  but  can  only  consider  them 
on  an  appeal  taken  from  such  ruling:  Smith  v.  Trefry, 
12  Pac.  Rep.,  351.  Our  territorial  statute  says  that  the 
dismissal  of  an  appeal  is  in  effect  an  affirmance  of  the 
judgment  or  order  appealed  from,  unless  the  dismissal  is 
expressly  made  without  prejudice  to  another  appeal.  Code 
Civil  Proc.,  sec.  844  (Laws  1884,  p.  308).  The  motion  of 
plaintiff,  therefore,  to  dismiss  the  appeal  of  defendant  is 
sustained,  and  the  appeal  is  dismissed  at  the  costs  of  de- 
fendant, but  without  prejudice  to  another  appeal. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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BULLION,  BECK  AND  CHAMPION  MINING  CO.,     ^mJ 
Appellant,  v,  EUEEKA  HILL  MINING  CO, 

AND   OTHERS,  KeSPONDENTS. 

AppeaLu— Effect  of  an  Injunction.— The  taking  of  an  appeal  and 
the  giving  of  supersedeas  bond  did  not  suspend  the  judgment  or 
the  injunction  contained  therein,  but  suspended  all  affirmative 
action  looking  to  execution  of  the  terms  of  the  decree. 

Contempt. — Viouition  cp  Injunction. — Where  injunction  contained 
in  decree  appealed  fiom,  enjoined  appellant  and  its  agents  from 
entering  upon,  or  digging  in  or  extractmg  ores  from  a  certain 
mining  claim,  and  it  appeared  that  appellant  was  simply  remain- 
ing in  same  situation  as  when  the  decree  was  rendered,  even  if 
in  the  actual  occupancy  of  certain  drifts  in  said  claim,  and  that 
appellant  was  not  digging  in  or  extracting  ores  from  said  claim 
and  was  not  preventing  respondents  from  entering  therein,  held, 
that  appellants  and  its  agents  were  not  guilty  of  a  contempt. 

Appeal  from  a  jodgment  of  the  district  court  of  the 
first  district  adjudging  certain  agents  of  defendant  guilty 
of  contempt.     The  opinion  states  the  facts. 

Mr.  Arthur  Brown  and  Messrs.  Sutherland  &  McBride, 
for  apx>ellani 

Messrs.  Bennett,  Kirkpatrick  &  Bradley  and  Mr.  W.  H. 
Dickson,  for  respondents. 

BOREMAN,  J. : 

The  appellant  company,  and  John  Beck,  its  superintend- 
ent, and  H.  H.  Day,  its -manager,  were  by  the  district  court 
adjudged  guilty  of  "contempt  of  court,  as  charged,"  upon 
a  charge  of  violating  an  injunction  contained  in  the  judg- 
ment in  favor  of  respondent  company,  on  the  cross-com- 
plaint filed  in  the  principal  case,  and  a  fine  was  imposed 
upon  each.  The  parties  adjudged  to  be  in  contempt  have 
appealed  to  this  court. 

The  injunction  clause  referred  to,  and  under  which  the 
contempt  proceedings  were  instituted,  is  as  follows:  "And 
it  is  further  adjudged  that  the  plaintiflF  company,  and  its 
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officers,  agents,  employees,  and  all  persons  acting  under 
them,  are  enjoined  and  restrained  from  entering  upon  said 
Eureka  lode,  or  digging  therein,  or  removing  or  extracting 
any  ores  therefrom,  for  the  entire  length  of  said  lode, 
between  vertical  planes  made  on  the  end  lines  of  the  Eu- 
reka mining  claim,  and  extensions  of  said  end  lines,  and 
from  any  part  of  the  width  of  said  lode,  either  under  the 
surface  of  said  Eureka  mining  claim,  or  beneath  the  sur- 
face of  the  said  Bullion  mining  claim,  lot  76,  or  easterly  of 
said  line  above  described,  or  westerly  of  said  line  at  depth, 
if  the  lode  in  its  dip  below  the  300-foot  level  shall  extend 
westerly ;  and  from  interfering  with  or  in  anywise  hindering 
the  defendant  company  from  taking  possession  of  and 
working  said  lode  within  the  bounds  aforesaid,  and  on  the 
dip  of  said  lode,  though  at  greater  depth,  it  shall  extend 
fui*ther  westerly." 

An  appeal  had  been  taken  from  the  judgment  containing 
the  injunction  clause,  and  the  proper  supei^sedeas  bond 
had  been  given  before  the  contempt  proceedings  were  in- 
stituted. 

The  charge  made  against  these  parties  in  the  contempt 
proceedings  is  that  they  have  been  using  "two  certain 
drifts  for  the  purpose  of  conveying  *  *  ♦  ores  ex- 
tracted west  of  said  blue  line"  to  shafts  of  appellant  com- 
pany, and  "thereby  hindering  and  obstructing  the  defend- 
ant company,  and  preventing  it  from  using  the  same,  and 
working  its  Eureka  claim  and  lode  through  the  same;*' 
and  that  on  one  certain  day  they  "excluded  defendant  com- 
pany's superintendent  and  employees  by  force  from  said 
drifts,  and  by  such  means  and  force,  and  by  the  continued 
use  thereof,  prevented  defendant  Cbmpany  from  using  and 
working  the  same."  These  drifts  were  underneath  the 
surface  of  the  Bullion  lot  76.  The  district  court  adjudged 
the  parties  to  be  guilty  of  "contempt  of  court  as  charged." 

The  taking  of  the  appeal,  and  the  giving  of  the  supei^- 
sedeas  bond,  did  not  make  void  or  nullify  or  suspend  the 
judgment,  nor  the  injunction  contained  therein,  but  all 
affirmative  action  looking  to  the  execution  of  the  terms  of 
the  decree  were  suspended.  Slaughter-house  Cases,  10 
Wall.  273;  Swift  v.  Shepard,  64  Cal.  423.     But  the  lower 
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<;onrt  could  nevertheless  take  such  action  as  was  necessary 
to  hold  the  property  intact,  and  enforce  a  continuance  of 
stains  quo.  However,  the  district  court,  during  the  pend- 
ency of  the  appeal,  could  do  no  act  which  did  not  look  to 
the  holding  of  the  subject  of  litigation  just  as  it  existed 
when  the  decree  was  rendered.  Hovey  v.  McDonald,  109 
U.  S.  161.  In  the  exercise  of  its  authority  to  preserve 
the  property,  the  district  court  was  empowered  to  punish 
as  for  contempt  for  the  violation  of  any  provision  of  the 
injunction,  where  the  parties  were  not  allowing  the  prop- 
erty to  remain  as  it  was  at  the  date  of  the  decree.  If  this 
were  not  so,  the  recovery  in  the  appellate  court  might  often 
be  a  barren  victory.  Sixth  Ave.  R.  R.  v.  Oilheri,  71  N.  Y., 
430;  Heinlen  v.  Gross,  63  Cal.,44;  Staie  v.  Chase,  41  Ind., 
356. 

It  is  not  charged  that  the  parties  adjudged  to  be  in  con- 
tempt were  "digging  or  removing  or  extracting  any  ores" 
from  the  premises  in  dispute.  Nor  is  it  claimed  by  the  re- 
spondent company  that  it  was  in  any  manner  prevented 
from  "taking  possession;"  and  so  much  of  the  charge  as 
refers  to  excluding  the  respondent  company  by  force  is 
waived.  The  residue  of  the  charge  has  reference  to  the 
appellants  using  the  two  drifts,  and  thereby  hindering  the 
respondent  company  from  using  them,  and  working  its 
claim  and  lode. '  We  do  not  think  that  the  evidence  sus- 
tains this  allegation.  The  decree  adjudged  the  respondent 
company  to  be  in  the  possession.  That,  no  doubt,  was  the 
legal  and  constructive  possession  of  the  whole  ledge.  But 
this  does  not  preclude  the  appellant  company  and  its  em- 
ployees from  showing  that  they  were  in  the  actual  occupancy 
of  the  two  drifts  in  question  when  the  decree  was  rendered. 
Such  possession  by  appellants  was  perhaps  tortious,  if 
classed  as  an  occupancy  of  the  lode;  but  it  existed,  and  was 
in  no  way  an  obstruction  to  the  respondents  working  the 
lode.  Those  drifts  were  vacant  spaces  on  the  Bullion  claim 
76  owned  by  the  appellant  company,  but  extended  through 
the  lode  of  respondent  company,  which  lies  under  the  sur- 
face of  the  Bullion  claim  76.  Taking  all  of  the  evidence 
together,  we  do  not  see  that  the  appellants,  at  the  time 
they  are  charged  with  having  violated  the  injunction,  oc- 
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cupied  any  other  or  diflFerent  place  on  the  lode  in  question 
than  they  did  when  the  judgments  containing  the  injunc- 
tion was  rendered,  or  that  they  were  in  any  way  or  manner 
hindering  or  obstructing  the  respondent  company  from 
working  its  lode.  This  being  so,  the  injunction  could  not 
be  used  to  eject  them;  and  it  was  no  violation  of  the  in- 
junction for  the  appellants  to  remain  as  they  were  when 
the  injunction  was  granted. 

The  judgment  of  the  district  court  adjudging  the  appel- 
lants to  be  guilty  of  contempt,  and  to  pay  a  fine,  is  reversed, 
with  costs  to  the  appellants. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


EDWAED  D.  EAGAN,  Appellant,  v.  JAMES  T.  CLAS- 
BEl,  Respondent. 

Contract— Construction  op.— "Original  cost"  in  contract  was  in- 
tended to  mean  actual  cost,  where  E.  agreed  to  deliver  to  C.  min- 
ing stock  to  the  value  of  five  thousand  dollars  at  its  original  cost, 
and  advances  or  loans  made  to  the  corporation  bj  E.,  which  have 
been  repaid  to  him  by  the  corporation  out  of  its  own  funds,  can- 
not be  regarded  as  a  part  of  such  c^,  and  £.  is  estopped  from 
charging  such  loans  to  C.  as  a  part  of  the  cost. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

.     Messrs.  Sheeks  &  Rawlins,  for  appellant 

Messrs.  Rosborough  &  Merrittj  for  respondent 

Henderson,  J. : 

The  complaint  in  this  cause  avers  that  on  the  eleventh 
day  of  September,  1885,  the  plaintiff  was  the  owner  of  an 
undivided  one-fourth  of  the  property  known  as  "Martin's 
Horn  Silver  Mine;"  that  the  plaintiff  and  the  other  owners 
of  said  property,  having  in  contemplation  the  formation 
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of  a  corporation  under  the  laws  of  this  territory,  and  pass- 
ing the  title  to  said  property  thereto,  in  payment  for  the 
stock  subscribed  by  the  incorporators  thereof,  the  plain- 
tiff and  defendant  entered  into  the  following  contract: 

"Salt  Lake  City,  Eleventh  September,  1885. 

"This  agreement,  entered  into  on  this  eleventh  day  of 
September,  1885,  by  and  between  Ed.  D.  Eagan,  party  of 
the  first  part,  and  James  T.  Clasbey,  party  of  the  second 
part,  and  both  of  Salt  Lake  City,  Utah  Territory.  That 
said  Ed.  D.  Eagan,  party  of  the  first  part,  does  hereby 
agree  to  deliver  to  James  T.  Clasbey,  party  of  the  second 
part,  stock  in  the  mining  claim,  at  present  known  as  *Mar- 
tin's  Horn  Silver  Mine,'  and  situated  near  Lava  Beds, 
Idaho  Territory,  the  amount  of  said  stock  to  be  of  the  value 
of  five  thousand  dollars,  at  its  original  cost;  and  it  is  fur- 
ther agreed  that,  if  said  stock  is  not  issued,  the  said  Ed. 
D.  Eagan,  party  of  the  first  part,  does  agree  to  deliver  to 
said  James  T.  Clasbey,  party  of  the  second  part,  a  deed 
for  a  portion  of  the  aforesaid  mining  property,  said  deed  to 
be  equivalent  to  stock  of  the  amount  of  five  thousand 
dollars.  E.  D.  Eagan. 

J.  T.  Clasbey." 

That  on  the  fifteenth  day  of  September,  1885,  pursuant 
to  such  intention,  said  corporation  was  formed  upon  the 
basis  of  $10,000,000  as  the  capital  stock,  divided  into 
100,000  shares  of  the  face  or  par  value  of  $100  each;  that 
in  forming  such  corporation  it  was  agreed  that  said  con- 
tract between  plaintiff  and  defendant  should  be  recognized, 
and  that  defendant  should  be  permitted  to  subscribe  for 
such  amount  of  said  stock  as  the  $5,000  so  paid  by  him 
would  entitle  him  to  under  said  .agreement,  and  that  such 
subscription  should  be  in  full  execution  of  said  contract 
between  plain tifif  and  defendant;  that  the  original  cost  of 
said  stock  was  62i^  cents  per  share,  being  $62,500  in  the 
aggregate  for  such  entire  stock;  that  plaintiff  was  en- 
titled under  said  agreement  to  17,000  shares  of  such 
stock,  and  the  defendant  to  8,000  shares  thereof,  being 
together  one-fourth  of  the  entire  stock;  and  that  it  was 


Digitized  by 


Google 


156  Eagan  V,  Clasbey.  [Jan.  1887. 

agreed  betwe^  plaintifif  and  defendant  that  such  was  the 
cost  and  proper  division  of  such  stock. 

The  complaint  further  alleges  that,  in  drawing  up  and 
reducing  to  writing  the  said  articles  of  incorporation,  the 
person  who  prepared  the  same,  by  inadvertence  and  mis- 
take, in  the  subscription  paragraph  thereof,  erroneously 
stated  therein  the  number  of  shares  to  said  plaintiff  as 
15,000,  and  to  defendant  10,000  shares;  that  plaintiff,  upon 
hearing  said  arti(^les  read,  and  before  executing,  noticed 
said  error,  and  called  the  attention  of  defendant  thereto, 
and  that,  to  save  delay  in  redrafting  said  articles,  it  was 
agreed  between  plaintiff  and  defendant  that  they  would 
execute  said  articles  as  drafted,  and  receive  each  the  num- 
ber of  shares  as  therein  stated,  but  that  such  mistake 
should  be  rectified  after  such  stock  was  issued,  by  defend- 
ants assigning  and  transferring  to  plaintiff  2,000  shares 
of  such  stock;  that  said  articles  were  executed,  and  said 
stock  issued,  as  set  forth  therein;  that  thereafter  said  de- 
fendant transferred  to  said  plaintiff  525  shares  of  such 
stock,  but  refuses  to  transfer  the  balance  thereof,  but  has 
converted  to  his  own  use  1,475  shares  of  such  stock,  of  the 
value  of  S3  per  share,  and  demands  judgment  for  the  sum 
of  S4,425  against  defendant. 

The  answer  and  counter-claim  of  the  defendant  denies 
the  making  of  any  agreement  or  understanding  between 
plaintiff  and  defendant,  except  the  written  contract  set 
forth  in  the  complaint,  or  that  the  original  cost  of  said 
stock  was  62^  cents  per  share,  or  that  there  was  any  error 
in  drafting  said  articles  of  incorporation,  or  that  there 
was  any  agreement  or  understanding  to  reconvey  any 
portion  of  said  stock,  and  denies  that  said  plaintiff  under 
said  agreement  was  entitled  to  17,000  shares  of  said  stock, 
and  said  defendant  only  8,000  shares  thereof;  but,  on  the 
contrary,  avers  that  the  original  cost  of  said  stpck  was 
only  50  cents  per  share,  being  $50,000  for  the  whole 
thereof;  that  at  the  time  of  making  said  contract  said  plain- 
tiff held  an  executory  contract  for  the  purchase  of  one- 
fourth  of  said  property,  but  that,  being  without  the  means 
sufficient  to  make  the  payments  required  thereunder,  he 
applied  to   the   defendant   to  contribute  $50,000  to   the 
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purchase  thereof,  with  the  understanding  that  defendant 
should  share  in  such  purchase  in  such  proportion  as  the 
$5,000  should  bear  to  the  cost  of  such  purchase,  and  there- 
upon he  paid  plaintiff  the  $5,000,  and  said  contract  was 
executed;  that  thereupon  the  plaintiff  perfected  such  pur- 
chase, and  at  once  thereafter  said  incorporation  was  formed, 
but  that  defendant  did  not  then  know  the  actual  cost  of 
such  purchase,  and  did  not  then  know  what  the  proper 
ratio  of  division  of  said  one- fourth  of  said  stock,  as  between 
him  and  plaintiff,  should  be,  but  that  said  articles  were  ex- 
ecuted with  the  understanding  that  the  amount  of  sub- 
scription by  plaintiff  and  defendant  was  only  approxim- 
ately correct,  as  between  them,  and  that  the  proper  dis- 
tribution and  adjustment  thereof  was  left  to  future  ad- 
justment under  their  contract;  that  afterwards,  and  before 
any  such  adjustment,  and  before  the  defendant  was  aware 
of  ^he  cost  of  said  stock,  plaintiff  rec^uested  defendant  to 
assign  to  him  525  shares  of  such  stock  to  enable  plaintiff 
to  fulfill  a  contract  of  sale  he  had  made,  and  that  defend- 
ant assigned  such  stock  to  plaintiff;  that  under  said  con- 
tract defendant  was  entitled  to  have  10,000  shares  of  said 
stock,  and  plaintiff  15,000  shares  thereof;  that,  after  learn- 
ing such  fact,  the  defendant  demanded  of  plaintiff  525 
shares  of  said  stock,  which  plaintiff  refused,  and  claimed ' 
that  the  original  cost  was  62^  cents  per  share,  and  that 
plaintiff  included  in  such  original  costs  certain  amounts, 
which  were  loaned  by  said  plaintiff  to  said  corporation, 
and  which  said  corporation  had  repaid  to  him  out  of  its 
net  profits;  that  such  claim  was  unjust  and  fraudulent; 
that  the  defendant,  under  said  contract,  is  entitled  to  525 
shares  of  said  stock  from  the  plaintiff,  which  plaintiff  has 
converted  to  his  own  use;  avers  that  said  stock  is  worth 
three  dollars  per  share,  and  demands  judgment  against  the 
plaintiff  for  the  sum  of  $1,575. 

The  cause  was  tried  before  the  court  without  a  jury,  and 
the  following  findings  of  fact,  and  conclusions  of  law 
thereon,  were  found  by  the  trial  judge: 

"(1)  The  plaintiff  and  defendant,  on  the  eleventh  day 
of  September,  1885,  entered  into  the  written  contract  ex- 
hibited in  the  complaint,  whereby  plaintiff,  in  considera^ 
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tion  of  the  sum  of  $5,000,  then  delivered  to  him  by  the 
defendant  towards  the  purchase  of  one-fourth  undivided  of 
the  Martin's  Horn  silver  mine,  at  Era,  Idaho,  agreed  to  de- 
liver to  the  defendant  stock  in  such  mining  claim  in  amount 
equal  to  $5,000,  at  its  original  cost;  and,  further,  that,  if 
such  stock  was  not  issued,  he  would  deliver  to  defendant  a 
deed  to  be  equivalent  to  stock  of  the  amount  of  $5,000. 

"(2)  PlaintiflF  and  others  bought  an  option  on  said  mine, 
paying  therefor  $6,000,  from  one  Chambers  (such  price  in- 
cluding $5,000  paid  by  Chambers  to  Martin,  the  owner 
of  the  mine,  on  said  option,  and  $1,000  expenses  in- 
curred by  Chambers),  and  on  the  twelfth  of  September, 
1885,  paid  to  Martin  $50,000,  the  balance  of  the  purchase 
money. 

"(3)  On  the  fifteenth  of  September,  1885,  a  corporation 
was  organized  by  the  purchasers,  and  others  associated 
with  them,  to  work  said  mine,  called  the  Bannock  Gold  & 
Silver  Mining  Company  of  Idaho,  on  a  basis  of  100,000 
shares  of  capital  stock,  one-fourth  of  which  (25,000 
shares)  were  to  be  allotted  to  plaintiflF  and  defendant,  to 
be  divided  between  them  according  to  their  said  contract. 

"(4)  Plaintiff  contributed  one-fourth  of  the  $6,000  paid 
to  Chambers,  and  one-fourth  of  the  $50,000  paid  to  Mar- 
tin, using  with  his  own  money  the  said  $5,000  delivered  to 
him  by  defendant; 

"(5)  On  the  organization  of  the  corporation,  the  mine 
was  conveyed  to  it,  the  plaintiff  and  four  other  corpora- 
tors voluntarily  loaned  and  advanced  to  the  corporation 
$2,000,  of  which  sum  the  plaintiff  contributed  $500. 

"(6)  Soon  after  the  organization  of  the  corporation,  by 
consent  and  on  motion  of  the  plaintiff,  the  corporation  as- 
sumed and  paid  a  debt  of  $5,000  to  one  McMasters,  which 
had  been  incurred  by  plaintiff  and  one  Thum,  the  orig- 
inal holders  of  said  bption;  and  afterwards  the  corpora- 
tion paid  a  claim  for  labor  on  the  mine  pending  the  option, 
which  claim  was  estimated  at  $1,500,  but  the  amount  €ic- 
tually  paid  thereon  to  Martin  was  $2,127,  p^id  by  the  cor- 
poration through  plaintiff,  its  superintendent  The  cor- 
poration, in  November,  1885,  out  of  its  net  earnings, 
refunded  to  the  contributors  the  $6,000  paid  to  Chambers, 
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and  the  $2,000  advailced  as  aforesaid,  of  which  the  plaintiiBF 
received  $2,000,  the  portion  advanced  by  him.  The  ad- 
vances and  loan  thns  repaid,  and  debts  assumed  and  paid 
by  the  corporation,  amount  to  $14,127,  leaving  the  sum  of 
$50,000  as  the  actual  outlay  by  plaintiflF  and  the  other  p\ir. 
chasers  of  the  mine. 

"(7)  Of  the  $50,000  so  paid  by  the  purchasers  the  plain- 
tiff paid  one-fourth,  or  $12,500  (using  for  that  purpose  the 
$5,000  delivered  to  him  by  defendent). 

**(8)  The  actual  original  cost  of  the  25,000  shares  of 
stock  was  50  cents  per  share. 

"(9)  When  the  corporation  was  about  to  be  organized 
the  plaintiff  claimed  that  the  cost  of  stock  was  62^  cents 
per  share,  and  that  he  was  entitled  to  subscribe  for  and 
hold  17,000  shares,  and  the  defendant  only  8,000  shares, 
but  there  was  no  agreement  or  settlement  between  de- 
fendant and  plaintiff  as  to  the  claim,  and  the  matter  was  left 
for  future  adjustment  by  plaintiff  and  defendant 

"(10)  About  the  month  of  December,  1885,  defendant, 
at  reqnest  of  plaintiff,  delivered  to  plaintiff  500  shares  of 
stock,  to  enable  the  latter  to  fill  a  sale,  and  25  shares  which 
plaintiff  desired  to  give  to  another  person.  This  stock  was 
delivered  to  plaintiff  subject  to  the  adjustment  of  their 
stock  account. 

"(11)  The  parties  never  agreed  upon  the  cost  of  the 
stock.  Plaintiff  demanded  1,475  shares  of  stock  from  de- 
fendant, but  defendant  refused  to  comply,  and  plaintiff 
brought  this  action.  After  this,  and  before  answering,  de- 
fendant demanded  of  plaintiff  the  return  of  the  525  shares 
delivered  as  aforesaid,  which  was  refused  by  plaintiff. 

"(12)  The  value  of  said  stock,  when  the  action  was 
brought,  and  when  defendant  made  his  said  demand,  was 
and  is  now  three  dollars  per  share." 

As  conclusions  of  law  the  court  finds: 

"(1)  That  the  plaintiff  was  entitled  to  subscribe  for  and 
hold  15,000  shares  of  said  stock,  and  defendant  was  entitled 
to  subscribe  for  and  hold  10,000  shares. 

"(2)  That  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion, but  the  defendant  is  entitled  to  judgment  against  the 
plaintiff. 
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**(3)  That  on  his  counter-claim  the  defendant  is  en- 
titled to  recover  from  the  plaintiff  the  value  of  525 
shares  of  said  stock,  viz.,  $1,575,  together  with  his  costs 
to  be  taxed." 

Judgment  was  rendered  accordingly,  and,  after  motion 
for  new  trial,  the  plaintiff  appealed  to  this  court  from  the 
judgment  and  order  denying  the  motion  for  new  trial. 

The  only  question  raised  in  this  court  by  the  appellant 
is  that  the  pleadings  and  findings  of  fact  do  not  warrant 
the  judgment,  but  that,  upon  the  facts  found,  the  judgment 
in  favor  of  defendant  should  be  set  aside,  and  judgment 
rendered  for  the  plaintiff  thereon  for  the  amount  of  his 
claim.  TVe  think  that  the  findings  do  not  warrant  the 
claim  of  the  plaintiff,  but  that  they  are  conclusive 
against  him.  We  think  it  sufficient  to  recall  the  fact  that 
the  findings  expressly  determine,  as  matter  of  fact,  that  the 
cost  of  said  property  to  plaintiff  and  the  other  purchasers 
was  $50,000,  and  "that  the  original  cost  of  the  25,000  shares 
of  stock  was  fifty  cents  per  share,"  and  that  there  was 
never  any  agreement  between  the  parties  as  to  the  cost  or 
distribution  of  said  shares  between  them,  but  that  it  was 
left  to  the  future  adjustment  of  their  stock  account  under 
the  contract.  It  is  contended  by  the  plaintiff  that  the 
term  "original  cost"  in  the  contract  should  be  construed  to 
mean  its  entire  cost  to  plaintiff,  and  that  the  findings  show 
that  its  cost  was  more  than  50  cents  per  share.  The  find- 
ings of  fact  go  upon  the  idea  that  the  advances  by  plaintiff 
over  50  cents  per  share  were  not  a  part  of  the  cost,  but  that 
they  were  loans  made  by  plaintiff  to  the  corporation,  and 
that  the  plaintiff  so  treated  it  himself.  If  it  was  not  a  loan, 
then  it  was  a  gross  fraud  upon  defendant  and  other  holders 
of  stock  to  have  it  refunded  to  him  as  such.  We  have  no 
doubt  that  the  term  "original  cost,"  as  used  in  said  con- 
tract, was  intended  by  the  parties  to  mean  its  cost  to  the 
plaintiff;  but  advances  or  loans  made  to  the  corporation 
which  the  plaintiff  has  treated,  and  had  refunded  to  him 
by  the  corporation  out  of  its  property  as  such,  cannot  be 
regarded  as  a  part  of  such  cost.  The  plaintiff  cannot  use  it 
for  the  double  purpose  of  depleting  the  treasury  and  divis- 
ible assets  of  the  association,  and  at  the  same  time  use  it 
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as  a  charge  to  the  holders  of  stock  as  a  part  of  its  cost.  We 
think  it  was  proper  for  the  court  to  leave  him  where  he 
had  placed  himself  in  the  transaction,  and  estop  him  from 
charging  such  loans  to  defendant  as  a  part  of  the  cost  of 
the  stock.  The  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs  to  defendant 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


UNITED  STATES,  Respondent,  v,  HORACE   S.  EL- 
DREDGE,  AND  Another,  Appellants. 

CriminaLi  Law. — Pleading.— Unl.awful  Cohabitation. — Complaint 
before  Commissioner  of  Supreme  Court  against  defendant  for 
unlawful  cohabitation  need  not  allege  that  defendant  is  a  male 
person. 

Suit  on  Bond.— Complaint  before  Commissioner.-  -Complaint  be- 
fore Commissioner  of  Supreme  Court  made  upon  information 
and  belief  is  sufficient,  and  can  be  offered  in  evidence  in  suit  upon 
bond  given  before  such  Commissioner  by  defendant. 

Id. — Preliminary  Examination. — Defendant  who  waives  prelimin- 
ary examination  waives  defects  in  complaint  upon  which  he  was 
arrested,  and  sureties  on  his  bond  cannot  make  such  objection 
when  sued  on  bond. 

Id. — Bond  of  Defendant. — Recognizance  of  defendant  is  sufficient 
as  to  description  of  the  offence  if  it  describes  the  offense  in  the 
language  of  the  statute,  when  sureties  are  sued  on  bond. 

Id.— Bond  of  Defendant. — Variance.  In  suit  on  forfeited  recogni- 
zance of  defendant,  it  is  not  a  material  variance  that  bond  de- 
scribed in  the  complaint  bears  no  file  mark  and  the  one  offered  in 
evidence  has  filing  marked  upon  it. 

Id. — Power  of  Commissioner  to  take  Bond.  -  Commissioner  of 
Supreme  Court,  under  18  Stat.,  255,  has  authority  to  take  recog- 
nizance of  defendant  held  to  answer  to  charge  of  unlawful  co- 
habitation. 

Forfeiture  op  Bail. — Under  Laws  of  Utah,  1878,  section  409,  after 
forfeiture  of  bail,  the  defendant  or  sureties  upon  bond  may  ap- 
pear, and  if  the  neglect  of  defendant  is  satisfactorly  excused,  the 
forfeiture  may  be  discharged,  and  if  sureties  do  not  avail  them- 
selves of  this  privilege,  they  waive  all  irregularities  of  which  they 
could  have  taken  advantage  under  it. 

Criminal  Law. — Unlawful  Cohabitation.—  Continuous  Offence. — 
Where  the  cohabitation  is  by  the  same  man  continuously  and  un- 
interruptedly with  the  same  women,  the  defendant  can  be  prose- 
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I 

cuted  but  once  for  offense  before  indictment;  but  where  cohabi- 
tation is  continued  after  indictment,  there  can  be  a  subsequent 
prosecution  for  that  offense. 
New  Trial.— Newly  Discovered  Evidence. — Newly  discovered  evi- 
dence that  is  merely  a  cumulation  of  evidence  given  upon  trial  or 
that  is  immaterial  and  irrelevant  is  not  ground  for  new  trial. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district  and  from  an  order  refusing  a  new  trial  The 
opinion  states  the  facts. 

Mr,  Le  Grande  Young,  for  appellants. 

Mr.   W.  H.  Dickson^  for  respondeni 

BOREMAN,  J. : 

This  is  an  action  upon  a  recognizance  in  a  criminal  case, 
taken  by  a  United  States  commissioner,  for  the  appearance 
of  the  defendant  therein  before  the  district  court.  A 
complaint  was  filed  with  E.  B.  Critchlow,  a  commissioner 
of  this  court,  on  the  sixteenth  day  of  February,  1886,  by 
W.  H.  Dickson,  who,  being  duly  sworn,  on  information 
and  belief  complained  "that  George  Q.  Cannon,  of  Scdt 
Lake  City,  in  the  County  of  Salt  Lake,  Terriipry  of  Utah, 
to- wit,  on  the  twenty-fifth  day  of  March,  1886,  at  Salt 
Lake  City,  in  the  County  of  Salt  Lake,  aforesaid,  and  on 
divers  days  thereafter,  and  continuously  from  the  day  and 
date  last  aforesaid  until,  to-wit,  the  first  day  of  July,  1885, 
at  said  county,  did  unlawfully  live  and  cohabit  with  more 
than  one  woman,  namely,  with  one  Martha  Tolly  Cannon 
and  with  one  Emily  Little  Cannon,  and  that  during  all 
the  period  aforesaid,  at  the  county  aforesaid,  he,  the  said 
George  Q.  Cannon,  did  claim,  live,  and  cohabit  with  both 
said  women  as  wives,  all  of  which  is  contrary  to  the  stat- 
utes of,"  etc.  Upon  this  complaint,  he  was  by  the  officer 
brought  before  the  commissioner,  who  was  acting  as  an  ex- 
amining magistrate;  and,  an  examination  being  waived  by 
said  Cannon,  he  was  held  to  answer  the  charge,  and  was 
admitted  to  bail  in  the  sum  of  $10,000  to  appear  and  an- 
swer said  charge  in  the  district  court.  In  consideration 
of  the  release  of  said  Cannon  from  custody,  the  defend- 
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ants  (the  appellants  herein)  executed  and  delivered  their 
undertaking  in  writing  in  said  sum  of  $10,000,  as  follows: 

'^Territory  of  Utah,  County  of  Salt  Lake — ss.:  Before 
Edward  B.  Critchlow,  Esquire,  commissioner  of  the  su- 
preme court  of  said  territory,  complaint  having  been  made 
before  said  commissioner  on  the  sixteenth  day  of  Febru- 
ary, 1886,  charging  George  Q.  Cannon  with  having  com- 
mitted the  crime  of  unlawful  cohabitation  with  more  than 
one  woman  between  the  twenty-fifth  day  of  March,  A.  D. 
1885,  and  the  first  day  of  July,  A.  D.  1885,  and  said 
George  Q.  Cannon  having  been  brought  before  said  com- 
missioner by  virtue  of  a  warrant  in  due  form  of  law  is- 
sued upon  said  complaint,  to  answer  thereto,  and,  upon  ex- 
amination being  waived  by  defendant,  said  defendant 
having  been  held  to  answer  thereon,  and  admitted  to  bail 
by  said  commissioner  in  the  sum  of  $10,000,  we,  Francis 
Armstrong  and  H.  S.  Eldredge,  hereby  undertake  that  the 
above-named  George  Q.  Cannon,  defendant,  will  appear 
and  answer  the  charge  above  mentioned  in  the  district 
court  of  the  third  judicial  district  of  said  territory,  to  be 
holden  at  Salt  Lake  City,  in  said  judicial  district,  on  the 
seventeenth  day  of  March  next,  or  in  whatever  court  it 
may  be  prosecuted,  and  will  at  all  times  hold  himself 
amenable  to  the  orders  and  process  of  the  court;  and,  if 
convicted,  will  appear  for  judgment,  and  render  himself 
in  execution  thereof;  or,  if  he  fail  to  perform  either  of 
these  conditions,  we  will  pay  to  the  United  States  of 
America  the  sum  of  $10,000. 

"Francis  Armstrong, 
"H.  S.  Eldredge. 

"Executed  and  acknowledged  before  me,  and  approved, 
this  twenty-seventh  day  of  February,  1886. 
"E.  B.  Chritchlow,  Commissioner." 

"Territory  of  Utah,  County  of  Salt  Lake— ss, :  Horace 
S.  Eldredge  and  Francis  Armstrong,  being  each  duly 
sworn,  each  for  himself,  says  he  is  a  resident  and  free- 
holder in  said  territory  of  Utah,  and  is  worth  the  amount 
specified  in  the  foregoing  undertaking,  over  and  above  all 
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debts  and  liabilities,  exclusive   of  property  exempt  from 
execution.  "Francis  Armstrong, 

'H.  S.  Eldredge. 

"Sworn  to  and  subscribed  before  me,  this  twenty-seventh 
day  of  February,  1886. 

"E,  B.  Critchlow,  Commissioner." 

That  in  consideration  of  said  undertaking,  said  Cannon 
was  released  from  custody,  but  he  failed  to  appear  in  the 
district  court,  as  required  by  the  undertaking,  and  the 
same  was  forfeited,  and  thereupon  this  action  was  insti- 
tuted in  the  district  court  against  the  sureties  in  the  un- 
dertaking, these  defendants  and  appellants.  The  defend- 
ants demurred  to  the  complaint,  and,  that  being  overruled, 
they  filed  their  answer.  The  case  was  heard  by  the  court, 
and  judgment  was  given  for  the  plaintiff.  The  defendants 
moved  for  a  new  trial,  which  was  overruled,  and  there- 
upon the  defendants  appealed  to  this  court  from  both  the 
judgment  and  the  order  overruling  the  motion  for  a  new 
trial. 

1.  The  district  court  is  alleged  to  have  committed  error 
in  overruling  appellant's  demurrer  to  the  complaint.  The 
ground  of  this  alleged  error  is  that  the  complaint  charges 
no  offense  to  have  been  committed  by  "a  male  person 
with  two  or  more  women,  the  wives,  or  women  held  out  as 
the  wives,  of  the  accused."  If  by  this  is  meant  that  the 
complaint  does  not  charge  that  the  accused  is  a  "male  per- 
son," we  deem  the  question  to  have  been  settled  by  the 
case  of  U.  S,  v.  Cannon^  4  Utah,  122,  and  116  U.  S.,  55, 
and  in  this  respect  the  complaint  is  sufficient.  The  de- 
murrer is  general,  and  under  it  the  allegation  that  the 
accused  "unlawfully  lived  and  cohabited  with  more  than 
one  woman  as  his  wife"  is  sufficient  It  is  not  objected 
that  the  complaint  is  ambiguous  or  uncertain. 

2,  It  is  assigned  as  error  that  the  court  below  admitted 
in  evidence  the  complaint  made  before  the  commissioner 
by  W.  H.  Dickson,  and  upon  which  the  accused  was  held 
when  the  undertaking  was  given  for  his  discharge  from 
custody.  The  objection  to  that  paper  was  that  it  alleged 
the  crime  of  unlawful  cohabitation  against  the  accused 
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"upon  information  and  belief."  The  portion  of  the  paper 
containing  the  objectionable  words  is  as  follows:  "Person- 
ally appeared  before  me,  this  sixteenth  day  of  February, 
1886,  W.  H.  Dickson,  of  Salt  Lake  City,  in  the  county  of 
Salt  Lake,  territory  of  Utah,  who,  first  being  duly  sworn, 
on  information  and  belief  complains  and  says  that,'*  etc. 
In  support  of  this  assignment  of  error,  the  appellant  cites 
us  to  four  Michigan  cases  and  one  New  York  case.  The 
latter  {People  v.  Recorder  of  Albany,  6  Hill,  429)  does 
not  affect  the  question.  If  it  has  any  bearing  whatever,  it 
is  adverse  to  that  of  the  appellants.  It  was  a  civil  case, 
wherein  the  affidavit  for  the  arrest  of  the  defendant  al- 
leged facts  in  the  alternative,  and  the  court  held  that  this 
could  not  be  done.  But  it  was  held,  further,  that  if  the 
affidavit  had  shown  that  defendant  owned  tangible  prop- 
erty, and  had  converted  it  into  something  else  where  it 
could  not  be  definitely  traced,  the  affiant  might  have 
added  his  belief  that  the  avails  existed  in  some  of  the 
forms  mentioned  in  the  statute,  without  specifying  which. 
Of  the  Michigan  cases  referred  to,  none  showed  com- 
plaints or  informations  for  the  arrest  of  persons  for  pre- 
liminary examination;  and  two  of  them  were  civil  cases, 
in  which  it  is  not  the  policy  of  the  law  to  allow  the 
power  of  arrest  to  be  used  except  upon  clear  showing. 
We  think  that  the  principles  of  the  Michigan  cases  of 
People  V.  Heffron,  53  Mich.,  529,  19  N.  W.  Rep.,  170; 
Brown  v.  Kelley,  20  Mich.,  27;  Badger  v.  Reade,  39 
Mich.,  771;  and  Smart  v.  Kimball,  43  Mich.,  443 — can- 
not be  upheld  as  applicable  to  complaints  or  informa- 
tions for  the  arrest  of  parties  for  preliminary  examination. 
This  view  is  supported  by  the  case  of  Washburn  v.  Peo- 
ple, 10  Mich,,  372,  referred  to  in  the  case  of  Swart  v. 
Kimball,  supra.  It  was  an  application  made  for  a  pre- 
liminary examination,  with  a  view  to  holding  a  party  to 
answer  an  indictment.  The  affidavit  was  made  upon  be- 
lief, and  not  upon  knowledge,  and  the  supreme  court  of 
that  state  held  it  to  be  sufficient.  That  adjudication  has 
not  been  overruled  nor  disapproved;  but  the  court,  in 
making  reference  to  it  in  Swart  v.  Kimball,  supra,  said: 
"That  was   an   information   filed    after  the  evidence  of 
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guilt  had  been  made  on  preliminary  examination,  and  the 
verification  was  required  only  by  way  of  showing  good 
faith  in  the  prosecution,  and  not  to  make  out  a  prima 
facie  case."  An  examination  of  the  case  will  show  that 
the  complaint  was  made  with  the  same  purpose  as  the 
one  in  the  case  before  us.  In  affidavits  generally  for  the 
arrest  of  alleged  criminals,  it  is  not  necessary  that  they 
should  show  a  prima  facia  case,  but  need  only  set  forth 
facts  tending  to  establish  the  exDmmission  of  the  offense 
and  the  guilt  of  the  defendant,  so  that  "the  magistrate  is 
satisfied  therefrom  that  the  offense  complained  of  has 
been  committed,  and  that  there  is  reasonable  ground  to 
believe  that  the  defendant  has  committed  it."  Laws  of 
Utah  1878,  p.  72,  section  59.  After  the  arrest,  and  after 
the  examination  of  the  case  then,  if  there  is  a  prima  facie 
C€ise  made  out  against  the  defendant,  the  magistrate  must 
hold  him  to  answer  to  an  indictment. 

If  it  were  necessary  that  the  affidavit  for  arrest  should 
be  upon  knowledge,  and  not  upon  information  and  belief, 
the  criminal  laws  generally,  in  this  section  of  the  country, 
would  be  a  dead  letter,  and  especially  would  this  be  the 
case  in  regard  to  offenses  of  this  character,  where  the  wit- 
nesses are  almost  exclusively  unwilling,  and  hostile  to  the 
enforcement  of  the  law.  Mr.  Bishop  says  that  the  doc- 
trine of  the  books  is  that  the  officer  may  by  warrant 
cause  persons  suspected  of  any  crime  to  be  arrested  for 
preliminary  examination,  with  a  view  to  holding  the 
party  to  answer  to  the  charge  in  the  proper  court.  1 
Bish.  Crim.  Proc.,  sec.  225,  (3d  Ed.);  Blodgett  v.  Race, 
18  Hun.,  132.  The  doctrine  laid  down  by  the  Michigan 
courts  in  the  cases  referred  to  may  occasionally  have 
been  followed  elsewhere,  as  in  Nelson  v.  CuHer,  3  Mc- 
Lean, 326,  and  Smith  v.  Watson,  1  Cranch,  C.  C,  311, 
312;  but  the  better  doctrine,  and  that  which  is  more  gen- 
erally accepted,  is  that  an  affidavit  on  information  and 
belief  is  sufficient  in  such  a  case:  State  v.  Hobbs,  39  Me., 
212;  In  re  Lewis,  31  Kan.,  71;  1  Pac.  Rep.,  283;  Ma- 
toon  V.  Eder,  6  Cal.,  57;  Washburn  v.  Pexyple,  10  Mich., 
372;  Mitchell  v.  PiHs,  61  Ala.,  219;  C7.  S.  v.  Bryant,  111 
U.  8.,  499;  Jackson  v.   Webster,  6  Munf.,  462.    , 
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Our  territorial  statutes  regarding  informations  or  com- 
plaints are  similar  to  those  of  New^  York.  By  both  Codes 
it  is  made  the  duty  of  the  magistrate,  when  an  informa- 
tion is  laid  before  him  of  the  commission  of  a  public  of- 
fense, to  "examine  on  oath  the  informant  or  prosecutor, 
and  any  witnesses  he  may  produce,  and  take  their  deposi- 
tions in  writing,  and  cause  them  to  be  subscribed  by  the 
parties  making  them."  Crim.  Code  N.  Y.,  sec.  148;  Laws 
Utah,  1878,  p.  72;  Criminal  Procedure  Act,  sec.  57,  These 
statutes  do  not  require  any  formal  complaint  in  writing 
made  out  beforehand,  although  one  is  usually  prepared: 
Payne  v.  BameSy  5  Barb.,  465;  Ex  parte  Boswell^  34 
How.  Pr.,  347.  Then,  by  the  sections  which  follow,  (sec- 
tions 58,  59,  Utah  Act),  when  the  officer  has  reduced  the 
statement  of  the  prosecutor  to  writing,  if  he  "is  satisfied 
therefrom  that  the  oflfense  complained  of  has  been  com- 
mitted, and  there  is  reasonable  ground  to  believe  that  the 
defendant  has  committed  it,  he  must  issue  a  warrant  of 
arrest"  He  would  not  be  justified  in  refusing  to  do  so 
unless  the  charge  is  too  indefinitely  stated  to  warrant  the 
belief  in  the  magistrate  that  an  oflfense  had  been  com- 
mitted, or  that  the  defendant  was  the  guilty  party.  The 
officer  has  a  limited  discretion  as  to  how  far  he  relies  on 
the  statement  of  the  party:  Wolfe  v.  Brouicer,  5  Bob., 
(N.  Y.),  601;  Union  Bank  v.  Mott,  9  Abb.,  108. 

At  the  examination,  the  information  or  complaint  or 
depositions  taken  before  the  issuance  of  the  warrant  do 
not  become  the  basis  of  the  magistrate's  action  in  holding  • 
the  accused  to  answer  in  the  district  court,  but  he  pro- 
ceeds to  an  examination  of  the  witnesses,  and  then,  in  pur- 
suance of  section  106,  if  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is  suf- 
ficient cause  to  believe  the  defendant  guilty  thereof,  he 
must  order  him  to  be  held  to  answer  to  the  same.  The 
evidence  on  the  examination  need  not  go  beyond  enough  to 
show  a  probable  cause:  Burr's  Tr.,  4;  U.  S.  v.  Bollman,  1 
Cranch,  C,  C,  373.  The  holding  of  the  defendant  to  an- 
swer to  an  indictment  in  the  district  court  is  based  upon 
the  facts  proven  at  the  examination,  and  not  upon  the  in- 
formation, complaint,  or  depositions  taken  before  the  issu- 
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ance  of  the  warrant.  If,  therefore,  the  defendant  wishes 
to  object  to  the  complaint,  information,  or  deposition,  he 
should  do  so  before  the  examination  is  gone  into;  other- 
wise he  waives  all  objection  to  the  defects  and  irregu- 
larities therein,  or  connected  with  its  issuance. 

In  the  present  case  the  defendant  made  no  objection 
whatever   to  the  complaint.     Having  made  no  objection 
thereto,  he  went  farther,  and  in  express  terms  waived  an 
examination  of  the  case — waived  proof  of  the  facts  neces- 
sary to  authorize  his  being  held  to  answer.     This  was  an 
admission  that  the  facts  would  have  authorized  the  officer 
to  hold  him.     But  it  was  not,  of  course,  an  acknowledg- 
ment of  guilt,  nor  was  it  any  evidence  that  could  be  ad- 
mitted in  evidence  against  him    on  his  trial;  but  it  cer- 
tainly was  an  admission  that  there  was  no  lack  of  proof 
to  hold  him.     A  party  cannot  waive  proof,  and  thereafter 
set  up  that  there  was  no  proof.     At  this  point  the  sureties 
first  appear,  after  the  defendant  has  waived  proof.     If  the 
principal  had  waived  proof;  and  thereafter  could  not  gain- 
say it,  we  see  no  reason  why  the  sureties  could  then  come 
in,  and  set  up  a  defense  which  the   principal  could  not  set 
up.     They  waived  whatever  he  had  waived.     They  cannot 
go  behind  his  action  to  obtain  ground  for  their  discharge. 
They  stand  just  where  they  would  have  stood  if  full  proof 
sufficient  to  hold  the  accused,  had  been  made  before  they 
became  parties  to  the  undertaking.     We  are  not  now  con- 
sideriug  what  defense  the    sureties  could  make  in   case 
.there  had  been  no  proof,  no  waiver,  or  no  offense  charged. 
But  our  consideration  extends  only  to  the  alleged  defects 
in  the  case  as  presented;  yet  if  it  were   possible  for  the 
sureties  to  go  behind  the  action  of  the  principal,  and  ob- 
ject to  the  complaint,  we  have  seen  that  the  objection  to 
the  complaint  could  not  be  upheld,  for  the  reason  that  a 
complaint  or  deposition  made  upon  information  and  be- 
lief is  sufficient  where  the  purpose  is  to  have  an  examina- 
tion of  the  case  with  a  view  to  holding  the  party  to  an- 
swer to  the  same  in  the  proper  court. 

We  think  that  it  may  be  a  good  rule  of  law  that  no  affi- 
davit would  be  valid  that  would  not  sustain  a  charge  of 
perjury  if  taken  falsely.     But  the  affidavit  here  objected 
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to  would,  we  think,  sastain  a  charge  of  perjury  if  taken 
falsely.  More  proof  probably  might  be  required  to  make 
out  the  perjury  upon  it  than  when  the  affidavit  is  based 
upon  knowledge;  yet  it  could  be  shown.  It  would  seem 
needless  to  call  attention  to  the  fact  that,  if  this  were  not 
so,  a  vast  amount  of  verifications,  under  our  Code  of  Civil 
Procedure,  would  be  worthless  in  law  as  oaths.  The  stat- 
ute expressly  authorizes  them  to  be  made  on  information 
and  belief  in  many  instances,  and  it  is  not  probable  that 
the  legislature  intended  to  require  an  oath  that  was  not 
in  law  binding,  and  for  the  false  taking  of  which  the 
affiiant  could  not  be  punished.  This,  however,  is  not  a  new 
question.  It  is  one  which  we  think  is  well  settled  by  the 
authorities.  The  ruling  in  England  at  one  time  was  that 
such  oath  would  not  warrant  a  conviction  for  perjury  if 
taken  falsely;  but  it  was  subsequently  held  differently, 
and  the  established  doctrine  came  to  be  that  belief  was 
an  absolute  term,  and  would  support  an  indictment,  and 
this  we  deem  is  the  accepted  doctrine  in  this  country: 
Kingy,  Pedley,  1  Leach,  327;  2  Hawk.  P.  C.  (N.  A.  Ed.) 
88;  Bac.  Abr.tit.  "Perjury,"  426;  2  Russ.  Cr.,  597;  Com. 
V.  Cornish^  6  Bin.,  249;  Whart.  Amer.  Crim.  Law,  (4th 
Ed.)  section  2201;  State  v.  Lea,  3  Ala.,  602.  But  in  the 
case  at  bar  it  is  immaterial  whether  the  complaint  was 
sufficient  or  not  Its  defective  character  cannot  be  in- 
quired into  in  the  proceedings  on  the  forfeited  bond:  U. 
S.  V.  Evansy  2  Flip.,  605;  2  Fed.  Rep.,  147;  Hester  v.  Slate, 
15  Tex.  App.,  418;  Jones  v.  State,  Id.,  82;  Reeve  v.  State, 
34  Ark.,  610;  State  v.  Nicol,  30  La.  Ann.  pt.  1,  628;  WeU 
horn  V.  People,  76  111.,  516. 

Indeed,  if  there  had  been  no  affidavit  or  complaint 
whatever,  and  the  accused  had  gone  voluntarily  before  the 
officer,  and  given  bail  for  his  appearance  to  answer  the  in- 
dictment, it  would  have  been  good.  The  giving  of  the  un- 
dertaking thus  voluntarily  would  have  been  a  complete 
waiver  of  the  complaint,  deposition,  and  proof  of  probable 
cause,  and  of  all  irregularities  in  the  case  prior  to  the  giv- 
ing of  the  bail  Adair  v.  State,  1  Blackf.,  200,  The  ac- 
cused in  the  present  case  expressly  waived  proof  of  proba- 
ble cause,  and  he   thereby  waived  the  defects  in  the  com- 
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plaint,  upon  which  the  proof  of  probable  cause  was  to  be 
made. 

3.  The  undertaking  was  objected  to  upon  the  ground 
that  it  did  not  describe  any  offense.  The  complaint 
charged  George  Q.  Cannon  "with  having  committed  the 
crime  of  unlawful  cohabitation  with  more  than  one  wo- 
man, between,"  etc.  We  have  already  seen,  in  consider- 
ing the  complaint,  that  the  name  "George"  is  well  recog- 
nized as  that  of  a  male  person,  and  that  that  is  sufficient, 
without  the  further  allegation  that  he  is  a  "male  person.'* 
If  it  is  sufficient  in  the  complaint,  there  is  no  reason  why 
it  should  not  be  so  in  the  undertaking.  The  term  "unlaw- 
ful cohabitation"  is  a  common  and  well-recognized  designa- 
tion of  the  offense  specified  in  the  statute.  It  is  the  term 
used  by  appellants  themselves,  in  their  brief,  to  designate 
the  crime  charged.  Indeed,  it  would  be  difficult  to  select 
other  words  that,  in  a  general  way,  would  describe  the  of- 
fense so  well.  If  the  word  "unlawful"  be  omitted,  the 
language  remains  as  that  of  the  statute,  but,  the  offense 
being  contrary  to  law,  it  is  "unlawful."  The  addition, 
therefore,  of  the  word  "unlawful"  is  only  expressive  of  a 
fact  existing  without  it,  and  is  not  improper,  but  highly 
proper.  It  is  an  established  rule  that  statutory  offenses 
may  in  indictments  be  described  in  the  language  of  the 
statute,  and  it  is  sufficient:  U.  S.  v.  Cannon^  4  Utah,  122, 
and  cases  therein  cited,  and  116  U.  S.,  55.  If  described 
substantially  in  the  language  of  the  statute,  it  is  sufficient. 
[7.  8,  V.  Simmons y  96  U.  S.,  360.  The  overwhelming 
weight  of  authority  is  that,  as  a  general  rule,  the  recogniz- 
ance or  undertaking  need  not  state  the  offense  with  techni- 
cal particularity.  It  is  wholly  unnecessary  to  go  into  de- 
tails. The  description  set  forth  in  the  undertaking  in  the 
present  case,  therefore,  is  sufficient,  without  giving  the 
names  of  the  women:  Slate  v.  Birchim,  9  Nev.,  95;  Till- 
son  V.  State,  29  Kan.,  452;  State  v.  Terrell,  Id.,  563; 
State  V.  Merrihew,  47  Iowa,  112;  Chase  v.  People,  2 
Colo.,  528;  Dunham  v.  Wilfong,  69  Mo.,  355;  State  v. 
Hawley,  73  Me.,  552;  Adams  v.  State,  48  Ind.,  212;  U. 
S.  V.  Dennis,  1  Bond,  103;  Barr era's  Sureties  v.  State, 
32  Tex.,  644;  Com.  v.  Daggett,   16   Mass.,   447;  Com.  v. 
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Downey,  9  Mass.,  520;  People  v.  Blankman,  17  Wend., 
252;  People  v.  Baughman,  18  111.,  152;  Chumasero  v. 
People,  lA,  405;  Young  v.  People,  Id,  566;  State  v. 
i?je,  9  Yerg.,  386;  Peop/e^  v.  Dennis,  4  Mich.,  609; 
Daniels  v.  PeopZe,  6  Mich.,  381;  Fowler  v.  Cow.,  4  T. 
B.  Mon.,  128;  State  v.  Williams,  17  Ark.,  371;  ifaZZ  v. 
State,  15  Ala.,  431;  Rich  v.  Colquitt,  61  Ga.,  197;  S/afe 
V.  Tennant,  30  La.  Ann.,  852;  1  Bish.  Crim.  Proc,  sec. 
720,  note  1. 

4.  It  is  claimed  that  the  undertaking  offered  varies 
from  that  described  in  the  complaint;  that  the  one  de- 
scribed in  the  complaint  has  no  file-mark  upon  it,  whereas 
that  "introduced  in  evidence  bears  evidence  of  having 
been  filed  in  the  court,  March  20,  1886."  There  is  no  vari- 
ance. The  file-mark  is  no  part  of  the  undertaking.  The 
complaint  alleges  the  filing.  That  is  sufficient  Neither 
was  it  necessary  for  the  complaint  to  quote  the  file-marks. 
But  it  is  urged  that,  notwithstanding  the  file-mark  thereon, 
the  undertaking  had  not  been  filed  when  the  forfeiture 
took  place.  The  court  below  in  its  findings  says:  "Said 
undertaking  was  filed  in  the  office  of  the  clerk  of  this  court 
on  the  twentieth  day  of  March,  A.  D.  1886" — and  showed 
that  the  forfeiture  took  place  on  the  twenty-ninth  day  of 
March,  1886.  The  rule  is  well  established  that  where  the 
question  is  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  findings,  and  there  is  a  substantial  conflict  of  the  evi- 
dence, the  action  of  the  court  below  in  granting  or  refus- 
ing a  new  trial  will  be  upheld:  DuBriitz  v.  Jessup,  54  Cal., 
118;  Lawrence's  Case,  30  Grai,  845;  People  v.  Clawson, 
2  Utah,  502. 

The  evidence  before  us  is  conflicting,  and  it  is  such  that 
we  do  not  feel  warranted  in  going  behind  the  findings.  The 
fact  that  the  undertaking  bears  the  tile-mark,  taken  with 
the  fact  that  the  officer  is  presumed  to  do  his  duty,  is  very 
strong  evidence  that  the  filing  was  on  the  day  it  purports 
to  have  been  made:  State  v.  Rogers,  36  Mo.,  138.  But  we 
do  not  deem  that,  so  far  as  these  appellants  are  concerned, 
the  filing  was  necessary:  State  v.  Davis,  43  N.  H.,  600; 
Ejc  parte  Neal,  14  Mass.,  205;  State  v.  West,  3  Ohio 
St,  509;  Jennings  v.  State,  13  Kan.,  80. 
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5.  It  is  likewise  urged  that  the  undertaking  is  void  be- 
cause the  commissioner  had  no  authority  to  issue  the  war- 
rant or  to  take  bail.  The  position,  as  stated  in  the  brief  of 
appellants,  is  that  *'it  is  provided  that  commissioners  of 
circuit  courts  may  take  bail,  but  there  is  no  provision  in 
the  laws  of  the  United  States  in  regard  to  the  form  of  bail, 
or  the  manner  of  taking  it.  That  question,  or  the  practice 
in  regard  to  that  action,  is  left  as  at  common  law.  Under 
the  law  creating  the  office  of  commissioners  of  the  supreme 
court  of  Utah  Territory,  approved  June  23,  1874,  the  com- 
missioners of  the  supreme  court  are  authorized  to  exercise 
the  duties  of  commissioners  of  the  ciruit  courts  of  the 
United  States,  and  to  take  acknowledgments  of  bail.  Un- 
der this  provision  it  seems  that  the  commissioners  would 
have  no  right  to  take  bail  in  a  territory  of  the  United  States, 
for  the  commissioners  of  the  circuit  courts  could  perform 
no  such  duties.  Their  authority  and  jurisdiction  pertained 
solely  to  United  States  courts." 

The  commissioners  of  the  circuit  courts  have  territorial 
jurisdiction  within  the  districts  where  they  are  appointed. 
Therefore  the  commissioners  of  the  supreme  court  would 
correspondingly  have  territorial  jurisdiction  in  the  district 
where  they  are  appointed.  The  supreme  court  has  no  au- 
thority outside  of  Utah  Territory,  but  it  has  authority 
throughout  the  whole  of  that  Territory.  It  could  there- 
fore appoint  such  commissioners  eny  where  within  the  terri- 
tory. The  powers  and  duties  of  the  commissioners  in  the 
territory  are  similar  to  that  of  commissioners  of  the  cir- 
cuit courts  in  the  states.  The  commissioners  of  the  cir- 
cuit courts,  "agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  state,"  may  cause  offenders  to  be  "ar- 
rested and  imprisoned,  or  bailed,  as  the  case  may  be,  for 
trial  before  such  court  of  the  United  States  as  by  law  has 
cognizance  of  the  offense."  The  like  authority  is  con- 
ferred  upon  commissioners  in  the  territory.  The  com- 
missioners in  the  states  have  authority  to  take  bail.  Hence 
the  commissioners  in  the  territory  have  such  authority. 
But  the  statute  empowering  the  court  to  appoint  commis- 
sioners expressly  gave  them  authority  "to  take  acknowledg- 
ments of  bail."     It  is  intended  by  the  statute  authoriz- 
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ing  the  appointment  of  commissioners  that  the  local  laws 
shall  be  followed,  whether  that  be  a  United  States  statute, 
or  in  its  absence,  a  territorial  statute.  The  common  law 
does  not  govern  if  a  statute  supplies  the  necessary  regula- 
tion or  procedure.  Thus  the  authority  of  the  United 
States  commissioners  is  put  beyond  question  by  the  lan- 
guage of  the  statute  itself.  Commissioners  in  the  states 
are  the  ordinary  committing  magistrates  when  the  offenses 
are  against  the  laws  of  the  United  States:  U.  S,  v.  Handy 
6  McLean,  274;  U.  S.  v.  Rundlett,  2  Curi,  41;  U,  &  v. 
Case,  8  Blatcht,  250;  U.  S.  v.  Horfon's  Sureiies,  2  Dill., 
94;  1  Bish.  Crim.  Proc.  (3d  Ed.)  sec.  226;  1  Abb  U.  S. 
Pr.,  362;  2  Abb.  U.  S.  Pr.,  174  We  see  no  reason  why 
they  are  not  such  in  the  territory.  Of  course,  so  much  of 
the  United  States  statute  as  refers  to  the  jurisdiction  of 
commissioners  in  territorial  cases  has  no  application  to 
the  question  before  us  regarding  their  authority  in 
United  States  cases. 

It  is  not,  however,  at  this  stage  of  the  case,  a  material 
matter  whether  the  commissioners  were  authorized  or  not 
to  issue  the  warrant,  and  take  the  bail  in  the  present  case. 
Nor  is  it  material  whether  the  other  objections  urged 
against  the  complaint,  the  warrant,  and  the  undertaking 
were  valid  or  not.  It  is  quite  clear  that  the  appellants 
have  allowed  the  time  to  pass  at  which  they  could  have 
made  their  objections  effective,  if  valid.  The  responsi- 
bility of  the  sureties  attached  the  moment  the  party  was 
released,  and  their  liability  became  fixed  by  a  breach  of 
its  conditions — the  forfeiture  of  the  undertaking:  People 
v.  Penniman,  37  Cal.,  271;  FriedUne  v.  Siaie,  93  Ind., 
366;  Furgison  v.  Siate,  4  G.  Greene,  302;  People  v. 
Wolf,  16  Cal.,  386;  McMillan  v.  Dana,  18  Cal.,  347; 
State  V.  Ake,  41  Tex.,  166;  Clark  v.  McComman,  7 
Watts  &  S.,  469;  Mishler  y.  Com.,  62  Pa.  St.,  59;  Foulke 
v.  Com.,  90  Pa.  St.,  257;  Ingram  v.  State,  10  Kan.,  630; 
State  V.  Reese,  4  Sawy.,  635;  State  v.  Boies,  41  Me.,  344; 
Hemriques  v.  Dutch,  etc.,  Co.,  2  Ld.  Raym.,  1535;  WeJ- 
land,  etc.,  Co.  v.  Hathaway,  8  Wend.,  481;  Stever  v. 
Somber ger,  24  Wend.,  275. 

Our  territorial  statute,  however,  provides  that  notwith- 
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standing  the  forfeiture  of  the  undertaking,  if,  at  any  time 
l3efore  the  final  adjournment  of  the  court,  the  accused  or 
his  bail  appear  and  satisfactorily  excuse  his  neglect,  the 
court  may  direct  the  forfeiture  of  the  undertaking  to  be 
discharged  upon  such  terms  as  may  be  just:  Laws  of 
Uta'h  1878,  p.  148,  sec.  409.  The  appellants  have  not,  how- 
ever, concluded  to  avail  themselves  of  the  privileges  of- 
fered  by  this  statute.  We  think  they  have  waived  all  the 
irregularities  of  which  they  could  have  taken  advantage 
under  it.  We  know  of  no  authority  for  the  court  to  enter- 
tain such  excuse  alEter  the  adjournment  of  the  term,  which 
took  place  a  few  days  after  the  forfeiture:  Sfaie  v.  Stout y 
11  N.  J.  Law,  124;  Gregory  v.  Levy,  12  Barb.,  610; 
Levy  V.  Nicholas^  19  Abb.  Pr.,  282;  Pierson  v.  Conu,  3 
Grant,  Cas.,  314. 

6.  It  is  claimed  by  the  appellants  that  unlawful  cohabita- 
tion is  a  continuous  ofifense,  and  that,  therefore,  the  accused 
could  be  held  for  but  one  offense,  and  that  all  bail  or  un- 
dertakings taken  for  more  than  one  charge  for  the  same 
offense  are  void.  This  might  all  be  true,  and  yet,  if  ap>- 
plicable  to  the  case  under  consideration,  this  court  would 
not  be  in  a  condition  to  decide  which  of  the  various 
charges  is  the  correct  one,  or  in  which  the  bail  should  be 
held,  and  in  which  they  should  be  discharged.  But  we 
do  not  think  that  the  decision  of  the  cases  depends  upon 
any  such  quandary.  In  the  case  before  us,  it  appears  from 
the  findings  that,  when  the  undertaking  was  given,  the  ac- 
cused had  already,  nearly  a  year  previous,  been  indicted 
for  the  crime  of  unlawful  cohabitation  with  more  than  one 
woman,  to-wit,  with  Sarah  Jane  Cannon,  Martha  Tolly 
Cannon,  Eliza  T.  Cannon,  and  Emily  Little,  between  the 
first  day  of  April,  1882,  and  the  first  day  of  January, 
1885.  In  the  case  before  us  (No.  6599)  it  appears  that  the 
charge  was  for  unlawful  cohabitation  with  two  of  these 
women  between  the  twenty-fifth  day  of  March,  1885,  and 
the  first  day  of  July,  1885;  and,  when  the  undertaking  was 
forfeited,  an  indictment  had  been  found  against  the  ac- 
cused for  unlawful  cohabitation  during  that  period.  It  is 
contended  that  this  charge,  and  that  mentioned  in  the  in- 
dictment of  the  twenty-fourth  of  March,  1885,  are  the 
same,  and  consequently  both  cannot  stand 
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Since  the  case  was  submitted  to  us,  the  supreme  court 
of  the  United  States,  in  the  case  of  Ex  parte  Snow,  120 
U.  S.,  274,  has  decided  that  unlawful  cohabitation  is  a 
continuous  offense,  and  cannot  be  segregated  into  different 
offenses.  That  ruling,  as  we  take  it  from  the  opinion  of 
the  court,  is  that,  where  the  cohabition  is  by  the  same 
man,  with  the  same  woman,  continuously  and  uninterrupt- 
edly, the  man  can  be  prosecuted  but  once  only;  except 
that,  where  the  cohabitation  is  continued  after  indict- 
ment, there  can  be  a  subsequent  prosecution,  notwithstand- 
ing the  cohabitation  may  have  continued  uninterruptedly 
from  a  time  prior  to  the  first  indictment  In  accordance 
with  that  ruling,  the  indictment  of  the  twenty-fourth 
March,  1886,  is  no  bar  to  the  prosecution  of  the  accused 
for  unlawful  cohabitation  committed  at  any  time  subse- 
quent to  that  date,  and  consequently  the  matter  of  the 
indictment  of  the  twenty-fourth  of  March,  1885,  is  wholly 
immaterial  in  this  case,  as  the  other  charge  alleges  only 
cohabitation  subsequent  to  the  finding  of  that  indict- 
ment. With  the  matter  of  that  indictment  removed  from 
the  case,  there  remains  nothing  whatever  in  it  to  show 
any  other  charge  than  that  upon  which  the  undertaking 
herein  sued  on  was  given.  As  a  consequence,  the  question 
of  the  continuous  character  of  t^e  offense  does  not  properly 
arise  in  the  case,  or  at  least  it  went  out  when  the  indict- 
ment of  the  twenty-fourth  March,  1885,  went  out. 

7.  The  question  as  to  the  newly-discovered  evidence, 
raised  on  the  motion  for  new  trial,  cannot  affect  the  case. 
The  newly-discovered  evidence,  in  regard  to  the  filing  of 
the  undertaking,  is  wholly  cumulative,  and  there  is  no  rea- 
son offered  why  it  could  not,  by  moderate  diligence,  have  been 
discovered  and  furnished  at  the  trial.  But,  if  the  new  trial 
were  allowed,  such  evidence  would  not  be  admissible  under 
objection,  being  immaterial  and  irrelevant,  and  such  as  the 
sureties  cannot  set  up  as  a  defense.  The  sureties  waived 
their  right  to  all  of  that  character  of  defense  by  failing  to 
take  advantage  thereof  at  the  pi'oper  time.  The  forfeiture 
of  the  undertaking  fixed  the  liabilities  of  the  sureties, 
as  we  have  seen  by  the  authorities  elsewhere  cited. 

8.  The  appellants  refer  to  the  scratching  or  er«ising  in 
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connection  with  the  file-mark.  There  is  no  finding  or  evi- 
dence of  anything  of  the  kind,  and  of  course  we  cannot 
cpnsider  it.  Besides,  the  remarks  made  under  the  last  pre- 
ceding head  would  apply  to  such  evidence. 

We  see  no  reason  why  the  judgment  of  the  lower  court 
should  be  disturbed.     The  judgment  is  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


JAMES    C.    ARltfSTRONG,    Respondent    v.    JOHN 

BROOM  AND   OTHERS,    APPELLANTS. 

Chattel.  Mortoaoe. — Under  section  5,  Chap.  21,  Laws  of  Utah,  1884,  a 
mortgaf^e  on  chattels  made  in  good  faith  to  secure  as  bona  fide 
debt,  although  the  property  was  found  in  the  possession  of  the 
mortgagor  ninety  days  after  the  maturity  of  the  obligation,  but 
where  notice  of  lis  pendens  of  a  suit  to  foreclose  the  chattel 
mortgage,  was  filed  on  the  day  preceding  the  expiration  of  the 
said  ninety  days,  a  decree  of  foreclosure  and  sale  made  in  said 
suit  will  prevail  against  the  purchasers  with  notice  under  an  ex- 
ecution issued  and  levied  on  the  next  day  after  the  expiration  of 
said  ninety  days. 

Appeal  from  a  decree  of  foreclosure  and  sale  of  the 
district  court  of  the  first  district  and  from  an  order  re- 
fusing a  new  trial. 

Messrs,  Marshall  &  Royle  and  Messrs,  Kimball  &  Hey- 
xcoody  for  the  appellants. 

Messrs,    Sutherlaml  &   McBrkle  and  Mr.   Ransford 
Smithy  for  the  respondent. 

ZaneC.  J.: 

This  action  was  instituted  to  foreclose  a  chattel  mortgage 
given  by  defendant  Beardsley  to  the  plaintiflF  on  the  four- 
teenth day  of  January,  1885,  and  duly  recorded,  to  secure 
his  promissory  note  of  that  date  for  the  sum  of  $8,000.  The 
complaint  was  filed  on  the  twenty-second  day  of  July,  1885, 
.and  a  decree  was  rendered  for  the  plaintiff  for  the  prin- 
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cipal  and  interest  due,  directing  sale  of  the  mortgaged 
property  to  satisfy  the  same,  with  costs.  And  the  Utah 
National  Bank  recovered  a  judgment  against  the  same  de- 
fendant on  March  18,  1885,  on  which  an  execution  issued 
August  13  of  the  same  year,  which  was  levied  the  same 
day  on  the  property  mortgaged,  and  it  was  sold  to  defend- 
ant Broom  on  the  twenty-second  day  of  the  same  month, 
and  by  him  mortgaged  the  same  day  to  defendant  Whitaker. 
The  two  defendants  last  mentioned  claim  the  title  to  the 
property  by  virtue  of  this  sale.  This  appeal  is  from  the 
decree  of  foreclosure,  and  from  the  order  denying  a  motion 
for  a  new  trial. 

Section  5,  c.  21,  Laws  of  Utah  1884,  is  "as  follows:  "Any 
mortgage  of  personfil  property  acknowledged  and  filed  as 
hereinbefore  provided  shall  thereupon,  if  made  in  good 
faith,  be  good  and  valid  as  against  thB  creditors  of  the 
mortgagor,  and  subsetiuent  purchasers  and  mortgagees, 
from  the  time  it  is  so  filed  for  record  until  the  maturity  of 
the  entire  debt  or  obligation  for  the  security  of  which  the 
same  was  given,  and  for  a  period  of  ninety  days  thereafter: 
provided  the  entire  time  shall  not  exceed  one  year."  The 
90  days  after  the  maturity  of  the  note  secured  by  mortgage 
in  this  case  expired  on  August  12,  1885,  and  the  lis  pen- 
detis  was  filed  the  preceding  day;  the  action  having  been 
commenced  on  the  twenty-second  day  of  the  preceding 
mouth.  The  levy  was  made  the  day  following  that  on 
which  the  90  days  expired. 

In  view  of  these  facts  the  appellants  Broom  and  Whit- 
aker insist  that  their  rights  to  the  property  in  question  are 
superior  to  the  plaintiffs;  that  the  plaintiff s  lien,  by  virtue 
of  his  mortgage,  and  the  pendency  of  the  foreclosure  action, 
was  invalid  as  against  the  levy  of  the  execution,  because 
the  property  was  found  in  the  actual  possession  of  the 
mortgagor,  and  levied  upon  the  day  after  the  90  days  had 
expired.  We  are  of  the  opinion  that  a  mortgage  of  chattels, 
though  made  in  gtK)d  faith  and  duly  recorded,  is  invalid  as 
against  the  creditors  of  the  mortgagor,  and  siibsequent 
purchasers  from  him,  if  the  property  remains  in  his  pos- 
session after  the  expiration  of  one  year,  or  after  the  ex- 
piration of  the  90  days  in  the  fifth  section  mentioned, 
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without  any  measures  taken  to  foreclose.  So  the  question 
arises,  what  effect  did  the  institution  of  the  suit  and  the 
filing  of  the  lis  pendens  have?  The  ninth  section  of  chap- 
ter 21,  mentioned  above,  provides  that  "an  action  for  the 
foreclosure  of  a  mortgage  on  personal  property,  or  the  en- 
forcement of  any  lien  thereon,  of  whatever  nature,  may  be 
commenced,  conducted,  and  concluded  in  the  same  manner 
as  provided  by  the  law  for  the  foreclosure  of  a  mortgage  or 
lien  on  real  property,"  etc.  Section  266,  p.  200,  Laws  Utah 
1884,  provides  that  a  notice  of  the  pendency  of  an  action 
aflPecting  the  title  or  the  right  of  possession  of  real  property 
may  be  filed  for  record  with  the  recorder  of  the  county,, 
etc. ;  and  that  from  the  time  of  filing  such  notice  only,  shall 
a  purchaser  or  incumbrancer  of  the  property  be  deemed  to 
have  constructive  notice  of  the  pendency  of  such  action. 
This  provision  relates  to  actions  for  real  property,  and  to 
constructive  notice  of  the  pendency  thereof.  The  court 
below  found  that  the  defendants  Broom  and  Whitaker  had 
actual  notice  of  plaintiflf's  mortgage,  and  of  the  suit  to 
foreclose  it,  before  they  acquired  any  interest  in  the  prop- 
erty in  dispute.  This  finding  appears  to  be  supported  by 
the  evidence,  and  it  does  not  appear  that  there  was  any 
unreasonable  delay  in  the  prosecution  of  the  foreclosure 
suit  to  a  final  decree.  This  presents  the  further  question, 
could  the  defendants  Broom  and  Whitaker,  with  actual 
notice  of  the  mortgage,  and  of  the  pendency  of  the  suit> 
instituted  before  the  expiration  of  the  90  days,  acquire  a 
valid  title  as. against  the  plaintiff.  The  foreclosure  of  the 
mortgage  by  the  plaintiff  was  an  appropriate  remedy  to 
subject  the  property  therein  described  to  the  payment  of 
the  debt  secured  thereby.  The  action  having  been  com- 
menced by  plaintiff  while  the  lien  of  the  mortgage  was 
good  as  against  creditors,  -it  kept  the  lien  alive,  and  con- 
tinued it  until  the  decree  and  sale  under  it  perfected  his 
right  with  respect  to  it,  and  passed  the  title  to  the  pur- 
chaser. If  the  plaintiff  had  failed  to  take  any  steps  to 
foreclose  his  mortgage  until  after  the  90  days  had  expired, 
and  the  mortgage  had  ceased  to  be  a  lien  as  against  credit- 
ors and  purchasers,  their  rights  might  have  intervened,  and 
become  superior  to  those  of  the  plaintiff.     But  the  credit- 
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ore,  with  notice  that  plaintiff  was  proceeding  to  subject  the 
property  to  the  payment  of  the  debt  secured  in  the  mode 
prescribed  by  law,  could  not  acquire  rights  superior  to  the 
decree  which  might  be  rendered.  When  the  90  days  ex- 
pired, the  plaintiff  was  not  relying  upon  his  mortgage 
alone.  He  had  availed  himself  of  the  remedy  which  the 
law  gave  him.  That  added  additional  life  and  vitality  to 
his  right  under  the  mortgage,  and  resulted  in  a  perfect 
right  The  remedy  converted  the  property  mortgaged  into 
money,  and  gave  that  to  the  plaintiff.  This  was  the  end 
in  view  when  the  mortgage  was  made,  if  the  debt  should 
not  be  paid.  The  mortgage  and  the  remedy  together  held 
the  proi)erty,  and  accomplished  the  end  in  pursuance  and 
by  virtue  of  both. 

The  statute  authorizes  the  foreclosure  of  a  chattel  mort- 
gage by  an  action  as  we  have  seen.  But  if,  between  the 
day  the  mortgage  would  cease  to  be  a  lien  without  any 
steps  to  foreclose  it  and  the  day  of  the  decree,  the  rights  of 
creditors  might  intervene,  and  deprive  the  mortgagee, 
without  his  fault,  of  the  benefit  of  the  lien, — the  object  of 
the  action — instead  of  being  the  means  of  perfecting  the 
plaintiff's  right,  the  remedy  would  afford  an  opportunity 
for  its  destruction.  The  property  in  question  was  de- 
scribed iu  the  mortgage,  and  that  was  made  a  part  of  the 
complaint. 

In  2  Lead.  Cas.  Eq.  ( Hare  &  Wallace's  notes,)  170,  the 
rule  of  Us  pendens  is  stated  thus:  "A  purchaser  will  also 
be  affected  with  constructive  notice  whenever  his  purchase 
Is  made  during  the  prosecution  of  a  suit  brought  to  enforce 
an  adverse  claim  or  title  which  is  set  forth  with  sufficient 
certainty  and  distinctness  to  apprise  him  of  its  being  on 
the  property  purchased."  At  page  173,  Id.,  is  the  further 
.  statement  of  the  rule:  "In  Murray  v.  Lylburn,  2  Johns. 
Ch.  444,  the  principles  asserted  in  Murray  v.  Ballon  [1 
Johns.  Ch.  581]  were  held  to  apply  to  choses  in  action  as 
well  as  to  real  estate.  *  *  *  And  there  are  several 
cases  which  sustain  the  idea  that,  whenever  personal  prop- 
erty falls  within  the  jurisdiction  of  chancery  by  becoming 
the  subject  of  a  suit  for  specific  delivery  or  performance, 
*    *    ♦    it  will  fall  within  the   rules  which  apply,  under 
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similar  circumstances,  to  land,  and  cannot  be  discharged 
from  the  equity  of  the  complaint  by  a  sale  pendente  litey 
In  the  case  of  an  equitable  action  to  foreclose  a  mortgage 
or  to  enforce  a  lien,  when  the  property  is  sufficiently  de- 
scribed, we  see  no  reason  why  the  same  rule  as  to  lis  pen- 
dens should  not  apply,  as  is  provided  in  similar  actions 
against  real  estate. 

The  suit  of  Thompson  v.  Van  Vechten,  5  Abb.  Pr.,  458, 
was  to  determine  the  priority  of  the  claims  of  the  respective 
parties  to  the  proceeds  of  the  sale  of  the  steam -boat  Alida. 
The  priority  of  the  rights  of  one  of  the  parties  depended 
upon  a  sale  under  a  chattel  mortgage  held  by  one  Dunlap, 
who,  by  his  agent,  had  advertised  the  boat  to  be  sold  in 
pursuance  of  the  mortgage,  but  had  not  taken  actual  pos- 
session. The  court  in  its  opinion  said:  "On  June  28, 
1854,  Dunlap  took  measures  to  foreclose  the  mortgage  and 
sell  the  vessel.  This  was  equivelent  to  an  assumption  of 
possession." 

The  case  of  Of  is  v.  Sill,  8  Barb.,  102,  was  brought  for 
taking  and  detaining  personal  property.  The  plaintiff 
claimed  by  virtue  of  a  chattel  mortgage,  and  the  defendant 
by  virtue  of  an  execution  on  a  judgment  against  the  mort- 
gagor. At  the  time  of  the  levy  the  plaintiff  had  not  taken 
actual  possession  of  the  property,  or  filed  a  copy  of  the 
mortgage  within  30  days  previous  to  the  expiration  of  the 
year.  The  court  said:  "The  plaintiff's  mortgage  was 
dated  the  eighteenth  day  of  October,  1847,  and  was  filed  in 
the  office  of  the  county  clerk  on  the  nineteenth  day  of  Oc- 
tober, 1847.  On  the  sixteenth  of  October,  1848,  the  plaintiff 
caused  an  inventory  of  the  property,  which  he  claimed  was 
embraced  by  the  mortgage,  to  be  taken,  and  the  i)roperty 
to  be  advertised  for  sale  under  the  mortgage.  Advertising 
the  property  for  sale,  under  the  power  of  sale  contained  in 
the  mortgage,  })revious  to  the  expiration  of  one  year  from 
the  time  of  the  filing  of  the  moi'tgage,  in  my  judgment,  ex- 
cused the  plaintiff  from  the  obligation  of  filing  a  copy  of 
the  mortgage  within  30  days  previous  to  the  expiration  of 
the  year,  as  required  by  the  third  section  of  the  act  in  re- 
lation to  chattel  mortgages.  Laws  1883,  p.  402.  The  third 
section  of  this  act  is  evidently  applicable  only  to  cases 
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when  the  mortgagee  allows  the  mortgagor  to  continue  in 
possession  of  the  mortgaged  property  after  the  expiration 
of  the  year  without  taking  the  property  into  his  actual  pos- 
session, or  adopting  some  proceeding  to  enforce  the  for- 
feiture of  the  mortgage,  or  to  sell  the  equity  of  redemption 
of  the  mortgage  previous  to  the  expiration  of  the  year  from 
the  filing  of  the  mortgage.'' 

In  holding  that  the  interest  of ^  the  defendants  Broom 
and  Whitaker,  under  the  levy  and  sale  by  Wrtue  of  the  ex- 
ecution on  the  judgment  of  Uie  Utah  National  Bank  against 
Beardsley,  was  subject  to  plaintiff's  right  under  his  mort- 
gage and  decree,  we  are  of  the  opinion  the  trial  court  com- 
mitted no  error;  and  we  are  also  of  the  opinion  that  the 
evidence  authorized  the  finding  that  the  mortgage  was 
given  to  secure  a  bona  fide  debt  and  in  good  faith.  After 
a  careful  consideration  of  this  record,  we  find  no  error 
in  it 

The  decree  of  the  court  below  is  affirmed 

BoREMAN  J.,  and  Henderson,  J.,  concurred. 
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THE  BULLION,  BECK  AND  CHAMPION  MINING 
COMPANY,  Appellant,  r.  THE  EUEEKA  HILL 
MINING  COMPANY,  and  Others,  EESPONDENTa 

Injuncjtion,  Writ  op— When  Void— When  Set  Aside.— A  restrain- 
ing  order  made  without  jurisdiction  is  void,  and  may  be  set  aside 
though  made  at  the  term  preceding  the  making  of  a  motion  to 
set  aside. 

Id.— Jurisdiction  op  Supreme  Court  op  Territory  to  Make.— An 
appeal  from  the  supreme  court  of  Utah  Territory  to  the  supreme 
court  of  the  United  States  must  be  taken  in  the  same  manner 
and  under  the  same  regulations  as  from  the  circuit  courts  of  the 
United  States.  The  supreme  court  of  the  territory,  therefore, 
poeseses  the  power  to  make  an  order  of  injunction,  preserving  the 
status  quo,  until  a  decision  be  made  in  the  supreme  court  of  the 
United  States. 

Original  motion  to  dissolve  an  injunction.  The  facts 
are  stated  in  the  opinion  of  the  court 

Mr,  W,  H.  Dickson  and  3[7\  M,  Kirkpatrickf  for  the 
motion. 

Mr.  Arthur  Bromti  and  Mr,  J,  G,  Sutherland y  contra. 

Zane,  C.  J. : 

It  appears  from  this  record  that  the  appellant  was  the 
owner  of  mining  claim  lot  No.  76,  and  that  lot  No.  39, 
owned  by  respondent,  was  immediately  east  thereof;  that 
more  than  100  feet  beneath  the  surface  of  the  first  men- 
tioned lot  there  was  a  valuable  mineral  vein,  the  apex  of 
which  was  claimed  by  both  parties  to  lie  within  their  sur- 
face lines  vertically  extended  downwards,  and  by  virtue 
thereof  they  both  asserted  ownership  and  possession  of  the 
vein,  and  commenced  mining  it.  It  also  appears  that  ap- 
pellant filed  a  complaint  for  trespass  and  for  an  injunc- 
tion against  respondent,  and  that  respondent  filed  a  cross- 
complaint  against  appellant,  in  which  it  asked  that  the 
right  of  possession  and  ownership  might  be  adjudged  to 
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it,  and  for  an  injunction.  By  consent  both  parties  were 
enjoined  from  working  the  mine  until  final  decree,  which 
was  entered  on  January  18,  1886.  From  this  decree  ap- 
pellant prayed  an  appeal  to  this  court,  and  for  an  order 
restraining  defendant  from  mining.  This  was  granted  for 
the  period  of  26  days  in  which  to  perfect  the  appeal.  This 
was  done,  and  the  decree  of  the  court  below  was  affirmed 
at  the  last  term,  and  at  the  same  time  an  appeal  was 
prayed  to  the  supreme  court  of  the  United  States,  and  an 
injunction  was  also  asked  and  granted,  restraining  respond- 
ent from  working  the  mjne  during  the  pendency  of  the 
appeal.  This  injunction  the  respondent  now  moves  the 
court  to  dissolve,  for  the  reason,  as  alleged,  that  the  court 
issued  it  without  jurisdiction,  and  the  appellant  insists 
that  the  court  should  not  consider  the  motion,  for  the  rea- 
son that  the  term  has  passed  at  which  the  restraining 
order  was  made. 

We  will  first  consider  the  point  made  by  the  com- 
plainant If  the  restraining  order  was  made  without  jur- 
isdiction it  is  void;  while  the  court  from  its  record  de- 
clares that  it  is  valid,  and  will  continue  to  do  so  until 
it  is  set  aside.  If  the  order  is  void,  the  court  ought  to 
say  so  on  its  record,  that  its  dignity  may  be  preserved, 
and  that  persons  who  may  wish  to  rely  upon  the  order 
may  not  be  deceived  and  led  into  errors.  We  hold  that 
this  court  may  set  aside  the  restraining  order  in  question 
for  want  of  jurisdiction,  though  made  at  the  last  term,  if 
it  shall  be  of  the  opinion  that  the  order  was  made  with- 
out jurisdiction.  In  this  view  we  are  supported  by  the 
following  authorities:  Ex  parte  Crenshaw,  15  Pet.,  119; 
Shuford  V.  Cain,  1  Abb.,  102;  Freem.  Judgm.  (3d  Ed.), 
sec.  96,  pp.  78,  100. 

This  brings  us  to  the  respondent's  point:  Had  this  court 
power  to  make  the  restraining  order  in  question?  The 
third  section  of  an  act  of  Congress  in  relation  to  courts 
and  judicial  officers  in  the  Territory  of  Utah  provides 
"that  district  courts  shall  have  exclusive  original  juris- 
diction in  all  suits  or  proceedings  in  chancery,"  etc.: 
Comp.  Laws  Utah  1876,  p.  53.  And  section  9  of  "An  act 
to  establish  a  territorial  government  for  Utah"  provides  for 
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writs  of  error  and  appeals  from  district  courts  to  the  su- 
preme court  of  tlie  territory,  and,  in  the  following  lan- 
guage, from  the  latter  to  the  supreme  court  of  the  United 
States:  "Writs  of  error  and  appeals  from  the  final  de- 
cisions of  said  supreme  court  shall  be  allowed  and  may  be 
taken  to  the  supreme  court  of  the  United  States  in  the 
same  manner,  and  under  the  same  regulations,  as  from 
the  circuit  courts  of  the  United  States,"  etc. :  Comp.  Laws 
Utah  1876,  p.  31. 

In  the  case  of  Hovey  v.  McDonald,  109  U.  S.,  150,  ap- 
pealed from  the  supreme  court  of  the  District  of  Columbia, 
the  court  said :  "In  this  country  the  matter  is  usually  regu- 
lated by  statute  or  rules  of  the  court,  and,  generally  speak- 
ing, an  appeal,  upon  giving  the  security  required  by  law, 
(when  security  is  required),  suspends  further  proceed- 
ings, and  operates  as  a  supersedeas  of  execution.  This 
we  have  seen  is  the  case  in  the  circuit  courts  of  the 
United  States.  But  the  decree  itself,  without  further  pro- 
ceedings, may  have  an  intrinsic  effect  which  can  only  be 
suspended  by  an  affirmative  order,  either  of  the  court  which 
makes  the  decree,  or  the  appellate  tribunal." 

The  appeal-bond  given  by  the  appellant  in  this  case  in 
the  court  below  suspended  further  proceedings  in  that  court, 
but  the  decree  had  an  intrinsic  or  operative  effect  upon  the 
rights  of  the  parties.  It  dissolved  the  injunction  which 
existed  to  that  time,  and  adjudged  the  possession  and 
ownership  to  be  in  the  respondent,  and  left  the  respondent 
in  possession  of  the  mine,  with  the  right  to  take  the  ore, 
and  dispose  thereof  in  any  way  it  might  see  fit,  and  en- 
joined the  ap{)ellant  from  mining  the  same,  or  from  inter- 
fering in  any  way.  And  this  right  to  take  the  ore,  and  dis- 
pose of  it,  could  only  be  suspended  by  an  affirmative  order 
of  the  district  court  or  of  this  court —the  court  which  made 
the  decree,  or  the  appellate  tribunal ;  and,  when  the  decree 
of  the  district  court  was  affirmed  by  this  court,  the  decree 
so  affirmed  retained  and  possessed  the  same  operative 
effect,  and  could  only  be  suspended  by  an  affirmative  order 
of  this  court  or  the  supreme  court  of  the  United  States. 

Further  along  in  the  same  opinion  the  court  said:  "It 
was  decided  that  neither  a  decree  for  an  injunction,  nor 


Digitized  by 


Google 


Jan.  1887.]       Mining  Co.  v.  Mining  Co.  185 

a  decree  dissolving  an  injunction,  was  suspended  in  its 
effect  by  the  writ  of  error,  though  all  the  requisites  for 
a  supersedeas  were  complied  with.  It  was  not  decided 
that  the  court  below  had  no  power,  if  the  purposes  of 
justice  required  it,  to  order  a  continuance  of  the  status 
quo  until  a  decision  should  be  made  by  the  appellate 
court,  or  until  that  court  should  order  the  contrary.  This 
power  undoubtedly  exists,  and  should  always  be  exercised 
when  any  irremediable  injury  may  result  from  the  eifect 
of  the  decree  rendered." 

While  the  decree  in  this  case  was  rendered  by  the  dis- 
trict court,  when  it  was  aflSrmed  by  this  court,  and  an  ap- 
peal from  that  affirmance  was  taken,  the  decree,  for  the 
purposes  of  the  appeal,  must  be  regarded  as  a  decree  of 
this  court,  and  the  appeal  from  that  decree  or  decision 
must  be  taken  "in  the  same  manner,  and  under  the  same 
regulations,  as  from  the  circuit  court  of  the  United 
States." 

By  the  term  "regulations"  is  meant  the  rules  by  which 
the  action  of  the  circuit  courts  of  the  United  States  are 
limited  and  controlled  in  granting  appeals,  and  ihe  action 
of  this  court  is  limited  and  controlled  by  the  rules  which 
govern  those  courts.  Therefore,  if  the  circuit  courts  of 
the  United  States  have  the  power,  in  granting  appeals,  to 
suspend  by  an  affirmative  order  the  intrinsic  or  operative 
effect  of  the  decision  or  decree  appealed  from,  this  court 
has  it  also.  Speaking  with  respect  to  appeals  from  the 
circuit  courts  of  the  United  States  and  other  courts,  in  the 
case  of  Hovey  v.  McDonald,  supra,  the  court  held  that  the 
power  undoubtedly  exists  to  order  a  continuance  of  the 
status  quo  until  a  decision  should  be  made  by  the  ap- 
pellate court,  or  until  that  court  should  order  the  contrary. 
This  court  may  reverse,  affirm,  or  modify  any  judgment 
appealed  from,  and  may  direct  the  proper  judgment  or 
order  to  be  entered,  or  a  new  trial  or  further  proceedings 
to  be  had,  and  it  may  grant  an  appeal  to  the  supreme  court 
of  the  United  States,  as  was  done  in  this  case,  that  the 
parties  may  have  their  rights  with  respect  to  the  prop- 
erty in  dispute  determined  by  that  tribunal.  In  this  grant 
of  power  it  appears  reasonable  that  the  authority  should 
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be  implied  to  restrain  the  eflFect  of  the  judgment  appealed 
from  so  as  to  preserve  the  subject  of  litigation  for  disposi- 
tion according  to  the  final  judgment  of  the  appellate  court 
The  object  of  the  appeal  is  not  to  give  that  tribunal  of  last 
resort  merely  an  opportunity  to  make  a  vain  display  of  its 
power  and  wisdom.  The  appeal  in  this  case  was  given  that 
the  parties  might  have  their  rights  to  the  property  in  ques- 
tion determined,  and  that  it  might  be  given  to  th  e  one  en- 
titled to  it  as  finally  decided.  If,  when  that  decision  shall 
be  made,  the  property  shall  be  beyond  the  effect  of  the  de- 
cree and  the  process  of  the  court,  and  the  party  to  whom 
it  may  be  adjudged  does  not  get  it,  the  purpose  of  the  ap- 
peal will  have  been  defeated,  and  the  ends  of  justice  will 
not  have  been  readied. 

The  motion  to  dissolve  the  injunction  is  denied. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 
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UNITED    STATES,    Ee«pondent,     r.    HOEACE     S. 
ELDEEDGE  and  Another,  Appellants. 

Forfeiture  op  Bail  -Unlawful.  Cohabitation.— Where  two  com- 
plaints for  unlawful  cohabitation  were  filed  before  a  commis- 
sioner of  the  supreme  court  on  the  same  day,  and  two  bonds  given 
by  defendant  to  appear  to  answer  the  complaints,  and  the  ac- 
cused failed  to  appear  to  answer  either  charge,  it  is  no  defense 
for  the  sureties  when  sued  to  show  that  defendant  could  have 
been  convicted  upon  but  one  of  the  charges,  or  that  judgment 
has  been  already  obtained  upon  one  of  the  bonds. 

Mr,  W.  H.  Dickson  and  Mr,  C.  S,  Varian,  for  respond- 
ent 

Mr.  Le  Gravid  Young,  for  appellants. 

Appeal  from  a  judgment  of  the  district  court  of  the  third 
district  and  from  an  order  refusing  a  new  trial.  The  opin- 
ion states  the  facts. 

BOREMAN,  J.: 

The  principal  facts  of  the  case  are  the  same  as  in  case 
No.  6599,  heretofore  decided  at  the  last  January  term,  ante 
p.  161,  except  as  to  the  time  of  the  alleged  unlawful  co- 
habitation, and  except  that  in  this  case  two  prosecutions, 
instead  of  one,  are  pleaded.  The  two  prosecutions  thus 
pleaded  in  defense  of  this  action  are  the  indictment  of  the 
twenty-fourth  of  March,  1885,  and  the  prosecution  in 
which  the  undertaking  sued  on  in  case  No.  6599  was  given. 
Both  of  those  cases,  as  well  as  the  present  one,  were  for 
unlawful  cohabitation.  It  is  contended  that  unlawful  co- 
habitation is  one  continuous  offense,  and  that  it  cannot 
be  divided  into  two  or  more  offenses,  and  that  the  pres- 
ent prosecution  is  not  the  one  on  which  the  accused  could 
have  been  held.  It  will  be  proper  for  us,  therefore,  first  to 
examine  whether  the  prosecution  in  which  the  undertaking 
herein  sued  on  was  given,  could  or  could  not  have  been  the 
proper  one. 
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The  supreme  court  of  the  United  States  has  lately  de- 
cided, in  the  case  of  Ex  parte  Snow,  120  U.  S.,  274,  that 
unlawful  cohabitation  is  a  continuous  offense,  yet  that  an 
indictment  for  that  crime  would  not  preclude  another  pros- 
ecution for  the  same  offense  committed  at  a  time  subse- 
quent tb  the  finding  of  such  indictment.  The  cohabitation 
in  the  present  case  is  alleged  to  have  been  committed  at 
a  time  subsequent  to  the  indictment  of  the  twenty-fourth 
of  March,  1885,  and,  as  a  consequence,  that  indictment 
would  be  no  bar  to  the  prosecution  in  which  the  under- 
taking herein  sued  on  was  given,  and  cannot  be  pleaded  as 
a  defense  in  this  action. 

With  the  indictment  of  the  twenty-fourth  of  March, 
1885,  eliminated  from  the  case  before  us,  there  remains  for 
our  consideration  the  question  whether  the  other  prosecu- 
tion, the  one  on  which  the  undertaking  sued  on  in  case  No. 
6599  was  given,  is  a  bar  to  the  present  action.  The  com- 
plaint for  the  arrest  of  the  accused  in  that  case,  and  the 
complaint  in  the  present  one,  were  filed  before  the  com- 
missioner on  the  same  day;  but  the  one  represented  by  case 
No.  6599  was  prior  in  time.  The  warrants  were  issued 
on  the  same  day;  the  accused  was  brought  before  the  com- 
missioner on  the  same  day  on  both  warrants;  and  the  un- 
dertakings in  both  cases  were  on  the  same  day. 

The  appellants,  the  sureties  on  the  undertaking  herein 
sued  on,  claim  that  if  they  had  surrrendered  the  accused, 
or  if  he  had  appeared  at  the  time  appointed,  he  would 
have  been  entitled  to  his  immediate  discharge  from  cus- 
tody; that  since  the  institution  of  this  action,  the  supreme 
court  of  the  United  States  having  decided  that  there  could 
be  but  one  prosecution  for  this  oflfense,  therefore  the  hold- 
ing of  the  accused  on  the  charge  in  this  case  was  unlawful 
and  void,  and  hence  that  the  holding  of  the  sureties  on  the 
undertaking  is  unlawful  and  void.  The  supreme  court  of 
the  United  States  did  not  decide  that  there  could  be  but 
one  prosecution  instituted,  nor  could  that  idea  have  been 
intended  to  be  conveyed.  It  would  have  been  contrary  to 
the  settled  doctrine.  It  is  not  infrequent  that  a  second  or 
even  a  third  indictment  is  found  for  the  same  oflfense; 
but  on  one  alone  is  the  party  tried,  and  the  others  are  dis- 
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missed.  In  all  such  cases  there  can  be  bnt  one  judg- 
ment, of  either  conviction  or  acquittal;  and  any  such  judg- 
ment can  be  pleaded  in  bar  of  any  other  prosecution  for 
the  same  offense.  But  here  the  accused  had  not  been  con- 
victed or  acquitted  on  the  charge  pleaded  at  bar,  nor  on 
any  other  charge,  for  the  offense  of  unlawful  cohabitation. 
The  defense  set  up  by  the  sureties  is  one  that  the  accused 
himself  could  not  have  availed  himself  of  in  his  defense  on 
the  charge  upon  which  this  case  is  based;  much  less,  then, 
it  would  seem,  could  his  sureties  do  so. 

The  doctrine  of  the  supreme  court  of  the  United  States 
as  set  forth  in  the  case  of  E,r  parte  Snotr,  above  re- 
ferred to,  when  applied  to  this  case,  is  that  for  the  time 
between  the  finding  of  the  indictment  of  the  twenty-fourth 
of  March,  1885,  and  the  date  of  complaint  before  the  com- 
missioner, to-wit,  the  sixteenth  day  of  February,  1886, 
there  could  be  but  one  conviction ;  and  not  that  the  pend- 
dency  of  one  indictment  or  prosecution  was  a  defense  to  a 
trial  or  conviction  upon  another  for  the  same  offense.  It 
is  a  well-settled  rule  of  law  that  the  pendency  of  one  in- 
dictment is  no  bar  to  the  trial  or  conviction  on  a  second  or 
subsequent  indictment  for  the  same  offense:  Chitty,  Grim. 
Law,  447;  Com,  v.  Murpfuj,  11  Gush.,'  472;  Whart.  Grim. 
PL,  472;  U.  S,  v.  Herbert]  5  Granch,  G.  G.  87;  Kalloch  v. 
Superior  Court,  56  Gal.,  236;  1  Archb.  Grim.,  PI.  110,  111. 

The  pendency  of  the  f^mer  prosecution,  that  presented 
by  case  No.  6599,  would  not  preclude  the  prosecution  in 
this  case.  Had  the  former  prosecution  been  carried  for- 
ward to  trial  and  judgment,  it  could  have  been  pleaded  in 
bar  of  the  action  in  which  the  undertaking  herein  sued  on 
was  given,  and  also  of  this  action.  But  as  the  accused  did 
not  appear,  and  was  not  surrendered,  there  could  be  no 
trial  or  judgment.  One  prosecution  for  the  time  subse- 
quent to  the  indictment  of  March  24, 1885,  as  we  have  seen, 
was  proper  and  legal.  The  prosecution  in  which  the  un- 
dertaking sued  on  was  given,  was  subsequent  to  that 
indictment.  Its  being  subsequent  would  not,  therefore,  it 
seems,  render  it  invalid  or  illegal.  It  might  be  legal. 
The  pendency  of  the  former  prosecution  being  no  defense 
to  this  action,  we  are  not  in  a  position  to  say  that  the  pres- 
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ent  action  is  illegal  or  unauthorized.  If  the  accused  could 
have  been  prosecuted  to  judgment,  the  bond  to  require  him 
to  appear  was  not  invalid.  Had  the  accused  appeared  at 
the  time  appointed  for  the  trial,  he  could  not  have  inter- 
posed any  legal  objection  to  proceeding  to  trial  in  the  case 
in  which  the  undertaking  herein  sued  on  was  given;  nor 
could  his  sureties  have  made  any  such  objection.  Besides, 
had  he  appeared  then,  a  new  indictment  might  have  been 
presented  against  him,  covering  the  whole  time  subsequent 
to  the  indictment  of  the  twenty-fourth  of  March,  1885, 
and  by  the  undertaking  herein  sued  on  he  was  bound  to 
answer  to  it.  He  would  not  have  been  entitled,  at  least, 
to  be  discharged  ex  dchHo  jusiUuv  at  that  time.  The 
accused  should  have  appeared  at  the  time,  and  his  sure- 
ties should  have  seen  that  he  thus  complied  with  the  re- 
quirements of  the  undertaking.  They  were,  to  some  ex- 
tent, his  jailors,  and  could  have  arrested  and  restrained 
him  to  the  extent  necessary  to  produce  him  at  the  appointed 
time.  They  failed  to  do  their  duty  in  not  having  him  there, 
and  he  failed  to  appear  of  his  own  will,  and  the  under- 
taking was  duly  forfeited.  They  did  not  deny  then  that  he 
was  liable  to  arrest,  nor  did  he  deny  it.  It  would  seem 
that  they  are  now  estopped  from  denying  that  he  was  liable 
to  arrest  upon  the  charge,  to  answer  which  the  undertaking 
herein  sued  on  was  given:  Hcnrupies  v.  Dutch  Wesi  India 
Co.,  2  Ld.  Raym.,  1535;  Welland  Ohnal  Co.  v.  Hnfhaway, 
8  Wend.,  481. 

It  was  not  for  the  accused,  nor  for  his  sureties,  to  judge 
of  the  propriety  or  necessity  of  his  attendance  at  the  time, 
when  it  was  the  obvious  policy  of  the  law  to  refer  that 
question  to  the  court  whether  he  was  required  to  ap}>ear. 
"If,"  to  use  the  language  of  the  supreme  court  of  New 
Jersey,  "he  had  appeared,  .  .  .  and  there  had  been 
nothing  against  him,  ...  it  might  have  been  sufficient 
cause  for  the  court  to  have  discharged  his  recognizance, 
and  given  him  leave  to  depart;  but  it  was  not  in  itself  such 
leave  or  discharge.  A  recognizance,  in  general,  binds  to 
three  particulars:  First,  to  appear  to  answer  either  to  a 
specified  charge,  or  to  such  matters  as  may  be  objected; 
second,  to  stand  to  and  abide  the  judgment  of  the  court; 
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and  thirds  not  to  depart  without  the  leave  of  the  court — 
and  each  of  these  particulars  is  distinct  and  independent. 
The  party  is  not  to  depart  until  discharged,  although  no  in- 
dictment should  be  found  against  him  by  the  grand  jury, 
or  although  he  be  tried  and  a  verdict  of  acquittal  ren- 
dered:" StafcY.  Stouf,  11  N.  J.  Law,  124 

The  same  doctrine  if  laid  down  by  the  supreme  court  of 
Maine,  which  says  that  "the  right  to  enforce  a  recogniz- 
ance in  no  way  depends  upon  the  question  of  the  guilt  or 
innocence  of  the  accused,  and  that  question  can  only  be 
determined  by  trial  upon  the  complaint;"  that  ''the  de- 
fendant was  bound  to  appear,"  etc. ;  and  **he  cannot  set  up 
the  repeal  of  the  statute:"  Stair  v.  Boies,  41  Me.,  344. 

In  Pennsylvania  it  is  held  that  in  an  action  on  a  recog- 
nizance, which  originated  before  a  justice  of  the  peace,  the 
validity  of  it  cannot  be  questioned,  either  by  proof  that  it 
was  illegally  taken,  or  that  it  was  fraudulently  taken:  Clark 
V.  McComman,  7  Watts  &  S.,  469;  Pier  son  v.  Com.,  3  Grant, 
Cas.  314 

In  New  York  it  is  held  that  sureties  on  an  undertaking 
of  bail,  in  an  action  against  them  after  breach,  cannot  ques- 
tion the  liability  of  the  principal  to  arrest  or  imprison- 
ment; that  they  cannot  defend  upon  the  ground  of  the 
illegality  of  the  arrest.  They  should  have  moved  for  ex- 
oneration at  the  proper  time:  Gregory  v.  Levy,  12  Barb., 
610;  Levy  v.  Nicholas,  19  Abb.  Pr.,  282.  Various  other 
states  hold  the  same  doctrine. 

The  supreme  court  of  the  United  States  has  held  in  the 
case  of  Beers  v.  Haughton,  9  Pet.,  329,  that  where  the  ac- 
cused would  have  been  entitled  to  his  immediate  discharge 
if  he  had  been  surrendered  at  the  appointed  time,  the  sure- 
ties could  plead  that  fact  in  bar,  and  thereon  be  discharged 
from  their  recognizance. 

Since  that  decision  of  the  supreme  court  of  the  United 
States,  the  circuit  court  of  the  United  States  (Ninth  cir- 
cuit ),  Judge  Field  presiding,  held  that,  while  the  accused 
was  testing  the  validity  of  the  indictment  on  the  ground 
that  it  stated  no  offense,  he  might  be  admitted  to  bail, 
and,  if  he  were,  the  recognizance  which  he  should  give 
would  be   valid  and  binding,  although   the  indictment 
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itself  should  subsequently  be  adjudged  to  be  void,  as 
charging  no  oflFense:  U.  S.  v.  Reese,  4  Sawy.,  635.  The 
circuit  court  in  the  case  last  named  said  that  ''the  au- 
thority of  the  court  to  pass  upon  the  validity  of  the  action 
of  the  grand  jury,  and  over  the  defendant  while  this  validity 
is  under  consideration,  is  not  an  usurped  authority,  but 
is  an  authority  essential  to  the  exercise  of  the  general 
jurisdiction  with  which  the  court  is  clothed  over  all  offenses 
cognizable  under  the  laws  of  the  United  States." 

If  the  doctrine  contended  for  by  the  appellants  is  cor- 
rect, then,  to  use  the  language  of  Judge  Field  again, 
in  the  last-named  case,  "if  the  court  should  refuse  to  look 
into  the  indictment,  and  to  pass  upon  its  validity,  the 
judges  would  be  justly  censurable  for  neglect  of  duty ;  but, 
if  the  court  detained  the  defendant  in  custody  while  con- 
sidering its  validity,  the  judges  would  be  liable  to  an  action 
for  false  imprisonment,  if  their  ultimate  decision  be  that 
the  indictment  was  void." 

At  the  time  that  the  accused  in  the  case  before  us  was 
required  to  appear,  the  question  was  under  consideration 
in  the  courts,  although  not  in  this  case,  whether  unlawful 
cohabitation  was  a  continuous  offense,  or  whether  it  could 
be  segregated  into  two  or  more  offenses,  and  it  had  not 
then  been  held  that  it  was  one  offense  only.  In  this  case, 
the  point  had  not  even  been  raised,  nor  was  it  ever  raised 
by  the  accused  at  any  time,  nor  by  the  sureties  them- 
selves, until  this  action  on  t^ie  undertaking  was  instituted. 
The  principal  might  have  raised  the  objection  at  the  time 
of  giving  the  bail,  but  he  made  no  such  objection  then, 
nor  did  he  make  any  such  objection  upon  the  trial.  Not 
having  appeared  for  trial,  a  denial  of  his  liability  to  arrest 
was  a  privilege  which  belonged  to  him,  to  be  made  at  the 
proper  time;  and  it  did  not  belong  to  his  sureties  after 
the  time  had  expired  for  an  application  for  exoneration 
for  the  sureties,  and  after  the  bail  had  become  fixed: 
Stever  v.  Somberger,  19  Wend.,  121,  24  Wend.,  275;  Lyon 
V.  AuchinclosSy  12  Pet.,  234. 

In  the  case  of  Be^rs  v.  Haughton,  above  referred  to, 
there  was  no  question  pending  as  to  the  validity  of  the 
charge  or  of  the  arrest;  there  was  no  question  of  doubt 
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to  be  settled,  but  the  accused's  right  to  a  discharge  from 
custody  was  absolute,  clear,  and  unqualified.  Had  there 
been  any  such  unsettled  question  as  in  the  present  case, 
it  is  manifest  that  the  court  would  have  held  that  the  ac- 
cused was  not  entitled  to  his  immediate  discharge  had 
he  been  surrendered,  or  had  he  appeared  at  the  proper 
time.  The  doctrine  of  Beers  v.  Haughton  is  grounded 
upon  the  idea  that  the  surrender  of  the  accused  would 
have  been  an  idle  ceremony,  because  he  would  have  been 
immediately  released  from  custody,  and  the  bail  could  have 
pleaded  that  as  much  as  they  could  have  pleaded  the  death 
of  the  accused:  Duncan  v.  Darst,  1  How.,  308.  But  the 
death  of  the  principal  could  not  have  been  pleaded  after 
the  bail  was  fixed:  Davidson  v.  Taylor,  12  Wheat.,  604; 
Olcott  V.  Lillij,  4  JoKns.,  407. 

So  we  do  not  see  that  the  doctrine  of  Beers  v.  Houghton 
is  at  all  applicable  to  the  case  at  bar;  for  nothing  what- 
ever appears  in  this  case  to  show  that  the  accused  would 
have  been  entitled  to  his  immediate  discharge  if  he  had 
appeared  or  been  surrendered.  On  the  contrary,  he  could 
have  been  held  and  tried  upon  the  charge,  to  answer 
which  the  undertaking  herein  sued  on  was  given.  There 
can  be  doubt  of  this  fact.  The  only  ground  that  could 
have  been  urged  against  his  being  so  held  and  tried, 
would  have  been  that  he  had  already  been  tried,  and  con- 
victed or  acquitted,  upon  another  charge  for  the  same 
oifense,  if  such  had  been  the  fact;  but  such  does  not  ap- 
pear to  have  been  the  fact,  and,  of  course,  it  could  not 
have  been  pleaded  or  urged.  There  is,  therefore,  no 
ground  nor  reason. for  saying  that  the  undertaking  herein 
sued  on  is  a  nullity. 

The  charge  being  valid,  the  undertaking  to  answer 
thereto  is  valid.  The  action  upon  the  other  undertak- 
ing, the  one  sued  on  in  case  No.  6599,  above  referred  to, 
has  gone  to  judgment,  but  such  judgment  was  not  paid 
nor  otherwise  discharged,  nor  pleaded  in  defense  to  this 
action,  but  that  case  is  still  contested  and  pending  on  ap- 
peal to  the  supreme  court  of  the  United  States  from  the 
judgment  therein. 

With  the  present  case  in  judgment,  then,  two  judgments 
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will  exist  against  the  bail  of  the  accused,  on  two  separate 
charges  for  the  same  offense.  It  is  an  anomalous  situa- 
tion, but  one  of  the  accused  and  his  sureties'  own  making; 
for  this  double  responsibility  could  have  been  avoided  by 
the  accused  having  been  produced  in  court  at  the  appointed 
time.  Trial  and  judgment  upon  one  of  the  charges  or  in- 
dictments would  thus  have  been  reached.  The  accused 
then  could  not  have  been  called  to  trial  upon  the  other, 
and  the  undertaking  on  the  charge  not  tried  would  never 
have  been  forfeited,  and  the  sureties  thereon  could  never 
have  been  held  liable.  It  is  not  the  province  of  the  ac- 
cused, nor  of  his  sureties,  to  decide  upon  which  charge 
he  should  have  been  prosecuted,  or  held  to  answer;  that 
was  a  matter  for  the  government  to  decide.  As  a  conse- 
quence, neither  the  accused  nor  his  sureties  can  question 
the  validity  of  either  undertaking  for  his  appearance  at  the 
appointed  time.  If  the  sureties  could  plead  exoneration 
from  one  undertaking  by  reason  of  the  existence  of  the 
other,  it  is  possible  that  it  might  have  been  done  in  casQ 
No.  6599,  where  it  might  have  been  said,  if  said  at  all,  that 
the  second  arrest  for  the  same  ofiFense  should  release  the 
sureties  on  the  first  undertaking:  Medlin  v.  Com.y  11 
Bush.,  605.  But  of  this  we  express  no  opinion.  The  ques- 
tion was  not  raised  on  the  former  case.  It  certainly  can- 
not be  raised  on  the  present  one. 

The  other  questions  arising  in  this  case  arose  in  a  case 
between  the  same  parties  decided  at  the  last  January  term 
of  this  court,  and  for  our  views  thereon  we  refer  to  the 
opinion  filed  in  that  case.  We  see  no  reason  for  holding 
the  undertaking  herein  sued  on  to  be  invalid;  nor  do  we 
see  any  error  of  law  in  the  case.  The  judgment  of  the 
district  court  is  therefore  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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Setting  apabt  E2state  for  Family  in  Probate  Court. — When  the 
Probate  Court,  under  section  850,  Compiled  Laws,  1876,  sets 
apart  for  the  use  of  the  family  of  the  deceased,  consistingf  of  the 
widow  and  four  minor  children,  certain  real  estate,  the  assi^- 
ment  in  said  court  does  not  vest  the  title  in  the  fee  in  the  widow 
alone,  so  that  she  could  convey  it  absolutely,  to  the  exclusion  of 
the  heirs  and  members  of  the  family  of  the  deceased. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  Arthur  Brown,  for  appellant. 

Mr,  C.  O,  Whittemorej  for  respondents. 

Henderson,  J. : 

This  is  an  action  of  ejectment  The  plaintiffs  claim  title 
to  the  disputed  premises  as  heirs-at-law  of  Joseph  Bands, 
deceased,  who  died  intestate  in  1875.  His  estate  was  ad- 
ministered in  the  probate  court  in  1879,  and  the  premises 
in  dispute  being  the  only  property  belonging  to  the  estate, 
and  of  the  value  of  only  S500,  were  "set  apart"  by  the  de- 
cree of  the  probate  court,  '*for  the  use  of  the  family  of  the 
deceased,  consisting  of  the  widow  and  four  minor  children," 
tinder  section  850,  Compiled  Laws  1876,  p.  304. 

The  widow  thereafter  conveyed  the  premises  by  warranty 
deed  to  the  defendant  She  has  since  died.  The  defendant 
claimed  title  to  the  entire  premises  under  this  deed.  The 
court  below  refused  to  receive  this  deed  as  evidence  of  such 
title  in  the  defendant,  and  held  that  the  assignment  in  the 
probate  court  under  the  statute  above  referred  to,  did  not 
vest  the  title  in  fee  in  the  widow  alone  so  that  she  could 
convey  it  absolutely  to  a  stranger  to  the  exclusion  of  the 
other  members  of  the  family  and  heirs  of  the  deceased; 
that  the  statute  only  gave  her  the  iise  of  the  land, — and 
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the  only  question  before  us  is  whether  the  court  construed 
the  statute  correctly. 

The  defendant  contends  that,  under  this  statute,  when 
the  family  consists  of  the  widow  and  minor  children,  and 
the  probate  court  sets  real  property  apart  for  the  use  of 
the  family,  the  fee  in  the  land  is  transferred  absolutely  to  the 
widow,  to  the  exclusion  of  all  the  heirs;  and  that  the  deed 
of  the  widow  to  the  defendant  conveyed  the  title  to  him. 
The  statute  is  as  follows: 

"Sec.  850.  If,  on  the  return  of  the  inventory  of  any  in- 
testate estate,  it  shall  appear  that  the  value  of  the  whole 
estate  does  not  exceed  the  sum  of  ten  hundred  dollars,  the 
probate  court,  by  a  decree  for  that  purpose,  shall  assign 
for  the  use  and  support  of  the  widow,  and  minor  child  or 
children  if  there  be  no  widow,  the  whole  of  the  estate,  and 
there  shall  be  no  further  proceedings  in  the  administration 
unless  further  estate  be  discovered." 

This  section  is  but  one  of  a  large  number  relating  to  the 
settlement  and  distribution  of  the  estates  of  decedents  and 
probate  procedure,  and  its  provisions  can  only  be  under- 
stood by  considering  all  of  the  provisions  bearing  upon  the 
subject.  Section  701,  p.  273,  provides  that  "The  property, 
both  real  and  personal,  of  one  who  dies  without  disposing 
of  it  by  will,  passes  to  the  heirs  of  the  intestate,  subject  to 
the  control  of  the  probate  court,  and  to  the  possession  of 
any  administrator  appointed  by  that  court  for  the  purpose 
of  administration."  Section  845  provides  that  the  widow 
or  minor  children  may  remain  in  the  homestead  until  let- 
ters of  administration  are  granted.  Section  846  provides 
that,  at  any  time  after  the  return  of  the  inventory,  the 
probate  court  may,  upon  its  own  motion,  or  on  application, 
"set  apart  for  the  use  of  the  family  of  the  deceased  all  of 
the  real  and  .personal  property  which  is  by  law  exempt 
from  execution."  Section  847  authorizes  the  court  to  make 
further  allowance  out  of  the  estate  for  the  support  of  the 
widow  and  children,  if  the  amount  already  set  apart  is  in- 
sufficient for  that  purpose.  Section  849,  being  the  section 
immediately  preceding  the  one  under  consideration,  and 
part  of  the  same  act,  is  as  follows:  "When  property  shall 
have  been  set  apart  for  the  use  of  the  family  in  accordance 
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with  the  provisions  of  this  act,  the  same  shall  pass  to  such 
surviving  family  in  equal  shares:  provided,  the  portion  in- 
herited by  the  widow,  upon  her  death,  pass  to  the  heirs  of 
the  deceased  husband." 

We  are  of  the  opinion,  considering  all  these  provisions 
of  the  statute,  that  section  850  only  gives  to  the  widow  the 
use  of  the  property  assigned  to  the  family;  and  that  when 
the  family  consists  of  a  widow  and  minor  children,  and  the 
property  is  "set  apart  for  the  use  of  the  family,"  the  widow 
does  not  become  the  absolute  owner  of  such  property  to 
the  exclusion  of  the  heirs  and  members  of  such  family. 
It  is  unnecessary  to  determine  in  this  case,  what  interest 
the  widow  would  take  if  there  were  no  other  members  of 
the  family,  and  the  assignment  in  the  probate  court,  was 
to  her  alone,  or  the  respective  rights  of  adult  and  minor 
heirs.  The  order  of  the  probate  court,  in  this  case,  ex- 
pressly determined  that  the  family  consisted  of  the  widow 
and  four  minor  children,  one  of  whom  is  a  party  plaintiff 
to  this  suit,  and  the  assignment  of  the  probate  court  was 
"for  the  use  of  said  family."  No  doubt  the  use  intended  is 
the  ordinary  use  of  such  property  as  is  assigned.  If  it  is 
personal  property,  that  could  only  be  used  by  consumption, 
then  such  use  might  be  made  of  it,  and  the  widow,  as  the 
succeeding  head  of  the  household,  would  administer  and  di- 
rect its  use.  But  the  other  members  of  the  "family"  would 
still  retain  and  have  a  substantial  right  and  interest  in  the 
property.  The  construction  of  this  statute  contended  for 
by  the  defendant  might  lead  to  results  entirely  foreign  to 
its  object  Suppose  the  widow  had  adult  children  by  a 
former  husband,  and  the  minor  children  of  the  deceased 
constituting  the  family  are  her  step-children,  and  she  had 
died  the  next  day  after  this  assignment  was  made  in  the 
probate  court, — then,  according  to  the  claim  of  the  defend- 
ant, this  property  would  have  descended  to  her  children,  to 
the  exclusion  of  the  children  of  the  deceased.  The  author- 
ities cited  by  the  defendant  as  favoring  his  construction  of 
the  statute  are  under  statutes  materially  different  from  the 
one  under  consideration.  In  the  case  of  NevMs  Appeal^ 
47  Pa.  Si  230,  cited  by  defendant,  and  which  was  relied 
upon  as  being  most  in  point,  the  statute  provided  that  "the 
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widow  or  the  children  of  any  decedent,  dying  testate  or 
intestate,  may  retain  either  real  or  personal  property  to 
the  value  of  $300."  There  were  no  minor  children  who 
were  members  of  the  family,  and  the  widow  selected  and 
retained  the  property,  and  the  contention  was  between  her 
and  the  adult  heirs;  and  the  court,  in  deciding  that  the 
widow  was  entitled  to  the  possession  of  the  property,  say: 
"Regard  for  the  manifest  intention  of  the  legislature  re- 
quires us  to  hold  that  children  who  are  adults,  who  are  not 
members  of  the  immediate  family  of  the  decedent,  but 
have  gone  out  from  the  paternal  home  to  provide  for  them- 
selves, are  not  the  beneficiaries  intended." 

The  following  cases,  while  they  construe  statutes  mater- 
ially diflFerent  from  the  one  under  consideration,  favor  the 
construction  contended  for  by  the  plaintiflF:  Abbott  v.  Ab- 
boit,  97  Mass.,  136;  Gaskelly.  Case,  18  Iowa,  147. 

The  statute  is  very  vague  and  indefinite,  and  therefore 
difficult  of  construction  and  application.  This  has  been 
recognized  by  the  legislature,  and  in  Sess.  Laws  1884,  pp. 
407,  408,  these  provisions  were  re-enacted.  The  same  gen- 
eral policy  was  retained,  but  many  of  the  uncertainties  and 
inconsistencies  were  obviated  and  corrected. 

We  think  there  was  no  error,  and  the  judgment  below 
should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 
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THE  PEOPLE   OF   THE  TERRITOEY  OF  UTAH, 
Kespondent,  v.  ABRAM  CHALMERS,  Appellant. 

Criminate  Law. — Statement  op  Case  to  Jury.— Prosecuting  at- 
torney in  opening?  case  may  state  to  the  jury  that  the  defendant 
made  forcible  resistance  to  the  officers  when  making  his  arrest, 
when  he  expects  to  offer  evidence  to  prove  the  fact. 

Id.— "Edmunds-Tccker"  Oath.— A  jury  was  selected  on  the  2d  day 
of  March,  1887,  to  try  a  cause  and  duly  sworn  in  cause  and  trial 
begun.  On  the  3d  day  of  March,  1887,  an  Act  of  Congress  went 
into  effect  prescribing  an  additional  qualification;  heldy  that  the 
law  did  not  apply  to  a  jury  already  sworn  in  a  case. 

Id.  —Battery. — Where  the  indictment  charged  that  defendant  with 
a  pistol  loaded  with  gunpowder  and  bullets,  in  and  upon  one  P. 
made  an  unlawful  and  felonious  assault  and  did  shoot  off  one  of 
the  bullets  at  and  against  the  x>erson  of  the  said  P.,  the  indict- 
ment charges  a  battery. 

Id. — Conviction  for  Lesser  Offence. — When  a  minor  offense  is  in- 
cluded in  a  greater,  the  defendant  may  be  acquitted  of  the  latter 
and  convicted  of  the  former,  unless  the  allegation  is  in  a  form 
not  charging  the  lesser  offense. 

Id.— New  Trial.-  Where  evidence  is  conflicting,  and  no  mistake  or 
improper  motive  is  shown  on  part  of  the  jury,  verdict  will  not  be 
disturbed. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  A,  G.  Sutherland,  for  the  appellant. 
Mr.  George  S.  Peters,  for  the  respondent. 

Zan«,  C.  J.: 

The  appellant  was  tried  on  an  indictment  charging  him 
with  an  assault  on  one  John  Pitt  with  intent  to  murder. 
In  stating  the  case  to  the  jury,  the  prosecuting  attorney 
said  that  he  expected  the*  evidence  to  be  offered  would 
show  that  the  defendant,  after  the  assault,  made  forcible 
resistance  to  the  officers  when  making  his  arrest,  and 
threatened  their  lives  if  they  should  do  so.  To  this  state- 
ment counsel  for  the  defendant  objected,  but  the  court 
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overruled  the  same,  and  the  counsel  excepted,  and  assigns 
such  ruling  as  error.  The  conduct  of  a  person  accused  of 
crime,  in  attempting  to  prevent  an  arrest  by  resistance  to 
lawful  authority,  or  by  flight,  is  admitted  in  evidence 
against  him  as  indicating  consciousness  of  guilt.  The  acts 
and  voluntary  expressions  of  a  person  accused  of  crime, 
at  the  time  of  his  arrest,  are  always  admissible  in  evidence 
against  him.  People  v.  Abbott,  (supreme  court  of  Cali- 
fornia), 4  Pac.  Bep.,  769.  It  is  proper  for  a  prosecuting 
attorney,  in  stating  a  case,  to  mention  any  admissible  fact 
of  which  he  expects  to  oflPer  evidence.  The  court  must 
take  the  word  of  an  attorney  as  to  the  evidence  he  ex- 
pects to  oflFer. 

On  the  second  day  of  March,  1887,  a  jury  having  the  re- 
quisite legal  qualifications  was  selected  and  accepted,  and 
the  oath  then  prescribed  by  law  was  administered.  On  the 
next  day  "An  act  to  amend  an  act  entitled  *An  act  to  amend 
section  5352  of  the  Revised  Statutes  of  the  United  States, 
in  reference  to  bigamy,  and  for  other  purposes,'  approved 
March  22,  1882,"  went  into  force.  The  twenty-fourth  sec- 
tion of  this  law  in  terms  required  all  jurors  to  take  an  ad- 
ditional oath.  On  the  next  day  ( it  being  March  4th )  the 
counsel  for  the  defendant  moved  the  court  to  require  the 
jury  to  take  this  last-mentioned  oath,  which  motion  the 
court  denied,  and  the  counsel  excepted,  and  assigns  that 
ruling  as  error.  Our  view  is  that  the  intention  of  Con- 
gress was  to  apply  the  additional  test  to  such  jurors  as 
might  be  sworn  in  a  case  after  the  law  should  take  effect; 
that  it  was  not  the  intention  to  disqualify  such  as  were 
competent  at  the  time  they  entered  upon  the  trial.  Jur- 
ors to  try  a  case  are  selected  for  a  particular  duty,  and 
their  qualifications  should  be  determined  before  they 
enter  upon  its  discharge.  If  the  members  of  a  jury  can- 
not be  changed  during  the  trial,  their  qualifications  ought 
not  to  be,  because  the  application  of  new  tests  may  in- 
volve a  change  of  individuals,  and  such  a  change  might 
acquit  a  guilty  party  without  an  actual  trial,  and  thereby 
defeat  the  ends  of  justice.  If  any  of  the  jurors,  when  re- 
quired to  take  the  additional  oath,  had  refused,  the  court 
would  have  been  compelled   to  discharge  him,  and  the 
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case  would  there  have  ended  It  would  have  been  the 
same  as  an  acquittal.  If  a  juror,  during  the  trial,  becomes 
so  sick  as  to  be  unable  to  discharge  the  duties  imposed 
upon  him  as  such,  or  becomes  insane,  or  is  removed  by 
death,  the  same  consequences  would  not  follow,  because  it 
would  be  the  result  of  a  natural  cause— a  cause  above  and 
overruling  human  power.  The  necessity  would  be  over- 
whelming. The  accused  party  is  placed  in  jeopardy  when 
the  jury  is  sworn.  In  contemplation  of  law,  the  trial  then 
commences.  A  discharge  of  the  jury  trying  a  party 
charged  with  felony,  unless  for  an  overwhelming  necessity, 
or  at  the  request  of  such  party,  effects  his  acquittal:  Mc- 
Fadden  v.  Com,,  23  Pa.  St.,  12.  Such  a  discharge,  because 
of  a  refusal  to  take  the  new  oath,  would  not  have  been  at 
the  instance  of  the  defendant. 

Counsel  for  defendant  also  urges  that  the  jury  was  not 
authorized  to  find  the  defendant  guilty  of  a  battery  on  the 
indictment  u}X)n  which  he  was  tried.  It  is  alleged,  in  the 
indictment,  that  the  defendant,  with  a  pistol  loaded  with 
gunpowder  and  bullets,  in  and  upon  one  John  Pitt  made 
an  unlawful  and  felonious  assault,  and  did  shoot  off  one 
of  the  bullets  at  and  against  the  person  of  the  said  John 
Pitt  "A  battery  is  any  willful  and  unlawful  use  of  force 
or  violence  upon  the  person  of  another."  Comp.  Laws 
Utah,  1876,  p.  592.  The  indictment  describes  a  battery 
as  defined  in  the  statute.  It  is  stated  that  the  assault 
was  upon  Pitt,  and  that  the  bullet  was  shot  at  and  against 
his  person.  Section  301,  Laws  Utah,  1878,  provides  that 
"the  jury  may  find  the  defendant  guilty  of  an  offense  the 
commission  of  which  is  necessarily  included  in  that  with 
which  he  is  charged."  While  an  assault  with  intent  to 
murder  might  be  charged  without  describing  a  battery, 
this  charge  does  include  that  offense.  The  acts  constitut- 
ing the  crime,  as  charged  in  the  indictment,  include  those 
essential  to  the  description  of  a  battery.  At  common  law 
there  could  be  no  conviction  for  a  misdemeanor  on  an  in- 
dictment for  a  felony.  The  reason  upon  which  the  rule 
was  established,  was  that  persons  indicted  for  a  misde- 
meanor had  certain  advantages  at  the  trial,  such  as  to 
make  a  full  defense  by  counsel,  and  to  have  a  copy  of  the 
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indictment,  and  a  special  jury  not  then  permitted  in  fel- 
ony. Such  reasons  do  not  exist  in  this  territory,  and  we 
therefore  disregard  the  rule.  When  a  minor  offense  is  in- 
cluded in  a  greater,  the  defendant  may  be  acquitted  of 
the  latter,  and  convicted  of  the  former,  unless  the  allega- 
tion is  in  a  form  not  charging  the  lower:  Bish.  Crim.  Law, 
note  1,  sees.  780,  794;  Whart.  Amer.  Crim.  Laws,  sees. 
616,  617. 

Finally,  it  is  insisted  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial  because  the  evidence  showed 
that  the  defendant  committed  the  battery  in  necessary  self- 
defense,  as  he  alleges.  There  was  a  conflict  in  the  evi- 
dence as  to  whether  the  injured  party  assaulted  the  defend- 
ant before  the  shot  was  fired  by  the  latter.  It  does  not  ap- 
pear that  the  jury  labored  under  a  mistake  in  considering 
their  verdict,  or  that  they  were  actuated  by  any  improper 
motive.  We  are  of  the  opinion  that  the  evidence  was  suf- 
ficient to  authorize  the  verdict 

Finding  no  error  in  the  record,  we  affirm  the  judgment 
of  the  trial  court 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 
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D.  P.  TARPEY,  Appellant,  r.  DESERET  SALT  COM- 
PANY,  Respondent. 

Deed. — Subscribing  Witness.  -A  deed  that  is  acknowledged  and  re- 
corded, but  not  attested  by  subscribing  witness  under  section 
617,  Compiled  Laws  of  Utah,  1876,  p.  254,  is  not  valid  as  to  a 
stranger  to  the  deed  without  notice. 

Deed  Operating  as  CoNTRAcrr.— Such  deed  cannot  be  admitted  in 
evidence  as  a  contract  to  convey  land  carrying  the  equitable  title, 
in  a  legal  action  to  recover  possession  of  the  land,  against  a 
stranger  to  such  deed  without  notice. 

Ejectment. — EIquitable  Title.— A  plaintiff  who  bases  his  claim 
upon  a  legal  title  cannot  recover  upon  an  equitable  title. 

Id. — Lease. — In  an  action  of  ejectment  a  lease  duly  executed  is  ad- 
missible in  evidence  for  plaintiff  as  showing  a  legal  right  in  him 
to  the  possession,  where  plaintiff  has  alleged  both  seizin  in  fee 
and  right  of  possession  but  failed  to  prove  seizin  in  fee. 

Id. — Lease. — Recitals. — A  recital  in  such  lease  that  action  for  pos- 
session should  be  brought  in  the  name  of  the  lessor  affects  only 
the  parties  to  the  lease,  and  if  the  lease  conveys  a  right  to  the 
possession  suit  may  be  brought  in  the  name  of  the  lessee  under 
the  Code  of  Civil  Procedure,  since  he  is  the  real  party  in  interest. 

Appeal  from  a  judgment  of  the  district  court  of  the  first 
district,  and  from  an  order  sustaining  a  motion  for  non- 
suit 

This  was  an  action  in  ejectment.  The  complaint  alleged 
title  in  fee  in  plaintiff  and  right  to  possession,  unlawful 
entry  and  witholding  by  defendant. 

The  answer  took  issue  upon  the  allegations  of  the  com- 
plaint 

Plaintiff  offered  in  evidence  a  deed  from  the  Central  Pa- 
cific Railroad  Co.  to  plaintiff,  which  was  duly  acknowledged 
and  recorded  but  not  witnessed.  Plaintiff  also  proved  title 
in  said  railroad  company,  deed  was  objected  to,  the  ob- 
jection was  sustained  and  plaintiff  excepted. 

Plaintiff  then  offered  said  deed  in  evidence,  as  a  contract 
of  sale  giving  a  right  of  possession  to  which  the  defendant 
objected,  and  the  objection  was  sustained  and  plaintiff  ex- 
cepted. 
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PlaintiflF  then  offered  in  evidence  a  lease  from  said  rail- 
road company  to  plaintiff  covering  same  lands,  and  proved 
the  due  execution  o£  said  lease.  Objected  to  by  defendant 
on  the  ground  that  there  was  a  variance  between  the  proof 
oflFered  and  the  allegations  of  the  complaint  in  this;  that 
the  plaintiff  alleged  seizin  in  fee  and  sought  to  prove  a 
leeser  estate.  Objection  was  sustained  and  plaintiff  ex- 
cepted. Plaintiff  thereupon  rested  and  defendant  moved 
for  a  non-suit,  which  motion  was  sustained,  and  plaintiff 
excepted.     The  other  facts  are  stated  in  the  opinion. 

Mr,  Charles  S.  Varian,  for  appellant. 

The  acknowledging,  proving  and  recording,  are  appar- 
ently as  requisite  to  the  validity  of  conveyances  under  sec- 
tion 617,  as  the  signing  by  witnesses.  Yet  it  is  very  gen- 
erally held  upon  similar  statutes  that  these  are  not  of  the 
essence  of  the  conveyance,  but  only  serve  to  eflPectuate  the 
intent  of  the  legislature  relative  to  proof  and  notice  to 
subsequent  purchasers:  Foffarff^  v.  Finlay,  10  Cal.  247; 
Hastings  v.  Vaughuy  5  Cal.  315;  Bclk  v.  Mraglwr,  3 
Mont.,  74;  Bicksy,  Ried,  19  Cal.,  554;  Landers  v.  Bolfon, 
26  Cal.,  405. 

I  submit  that  I  have  given  the  proper  construction  of 
the  statute,  and  that  a  subscribing  witness  was  not  neces- 
sary in  this  case,  the  certificate  of  acknowledgment  proving 
the  execution. 

Generally  in  support  of  the  foregoing  propositions,  see 
(ioodemmgh  v.  Warren,  5  Sawy.,  498;  Commissioners  v. 
Cha^e,  6  Barb.,  37;  l^trele  v.  Hull  95  Pa.  St.,  498;  Dough- 
erffj  V.  Randall,  3  Mich.,  585;  Dole  v.  Thurlow,  12  Mete., 
162;  Thatcher  et  r//.  v.  Phinney,  7  Allen,  148;  Myrick  v. 
McMillan,  13  Wis.,  211;  Quinney  v.  Denney,  18  Wis.,  510; 
McMahon  v.  McUraw,  26  Wis.,  619;  Ferron  v.  Strong,  62 
Wis.,  228;  Gilbert  v.  Jess,  31  Wis.,  113. 

The  Wisconsin  statute  was  like  ours.  Myrich  v.  McMil- 
lan, supra;  Downs  v.  Yonge,  17  Ga.,  295;  U.  S.  Dig.,  First 
Series,  Vol.  4,  p.  579,  sec.  2489. 

See  also,  Loirry.y,  Williams,  13  Me.,  287;  Beck  v.  Bab- 
cock,  36  Me.,  493. 
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At  common  law  a  deed  not  attested  by  subscribing  wit- 
nesses could  be  proved  by  any  competent  evidence.  So 
under  this  statute. 

If  the  instrument  was  not  sufficient  to  pass  the  title,  it 
would,  doubtless,  be  held  to  be  a  contract  of  purchase: 
Button  V.  Warschtnicr,  21  Cal.,  609;  Deutzerw  Lawrence, 
58  Wia,  594;  Deutzer  w' Baker,  60  Wis.,179;  Mining  Co, 
V.  Bank,  44  Vt.,  489. 

It  is  true  that  the  rule  is  elementary,  that  ejectment 
must  be  brought  upon  the  legal  title.  But  the  common 
law  action  is  unknown  to  our  system.  The  code  establishes 
the  law  of  the  Territory.     Pr.  Act,  section  4. 

The  action  is  for  the  recovery  of  real  property,  and  the 
issue  is  the  right  of  possession. 

At  an  early  day  the  supreme'court  of  California  saw  no 
reason  why  the  action  might  not  be  maintained  on  any  title 
legal  or  equitable:  Ortman  v.  Dixon,  13  Cal.,  37. 

The  supreme  court  of  the  United  States  uniformly  holds 
that  in  the  Federal  courts,  plaintiff  can  only  recover  on 
the  legal  title.  But  this  on  the  express  ground  that  the 
Constitution  establishes  a  distinction  between  law  and 
equity.  Consequently  the  suitor  who  has  an  equitable 
claim  must  proceed  according  to  the  rules  which  the  court 
has  prescribed,  regulating  proceedings  in  equity,  and  of 
course  on  the  chancery  side  of  the  court:  Hooper  v. 
Scheimer,  23  How.,  235;  Fenn  v.  Holme,  21  How.,  482. 

A  text  writer,  of  approved  authority,  makes  the  same  dis- 
tinctidn,  and  determines  that  where  there  are  no  separate 
courts  of  equity  the  courts  of  common  law  necessarily  deal 
with  equitable  interests  as  if  they  were  legal,  and  in  such 
states  ejectment  may  be  maintained  on  an  equitable  title. 

Tyler  on  Ejecttnent  and  Adv.  Enjoy,  pp.  75,  76.  Pomeroy 
Remedies  and  Remedial  Rights,  section  95-105:  Phillips 
V.  Gorham,  17  N.  T.,  270. 

The  ruling  which  excluded  the  lease  and  thus  cleared 
the  way  for  a  non-suit,  is  palpably  and  flagrantly  erroneous. 

The  object  of  the  action  is  to  recover  possession,  not  to 
try  title. 

Plaintiff  alleged  a  seizin  in  fee  and  that  he  was  entitled 
to  possession.     The  only  necessary   allegation  was  the 
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last.  He  was  entitled  to  recover  upon  proof  of  any  estate 
which  gave  him  the  right  of  present  possession.  What 
was  it  to  the  defendant,  which  had  no  title,  that  the  plain- 
tiff alleged  a  fee  and  proved  a  term  of  years?  How  was  it 
injured  by  such  a  failure  of  proof?  Christy  v.  Wirmns^  4 
Cal.,  79;  Stark  v.  Barrett,  15  Cal.,  371;  Morton  v.  Folger, 
15  Cal.,  283;  Touchard  v.  Crow,  20  Cal.,  162;  Marshall  v. 
Shafter,  32  Cal.,  195;  Gillespie  v.  Jones,  il  Cal.,  263. 

Mr,  P.  L,  Williams,  for  respondent 

Under  statutes  substantially  like  this,  it  has  generally, 
if  not  uniformly,  been  held  by  the  courts,  that  subscribing 
witnesses  are  essential  to  the  validity  of  a  conveyance: 
Clark  y,  Graham,  6  Wheaton,  577;  Crane  v.  Eeeder,  4 
Amer.  Repts,,  430,  (from  21Mich.,24.);SmiYA  v.  Chamber^ 
lin,  2  N.  H.,  440;  French  v.  French,  3  N.  H.,  234,  254; 
Rundlett  v.  Hodgmann,  16  N.  H.,  239;  Brown  v.  Eastman, 
id.,  588;  Cram  v.  Ingall,  18  N.  H.,  613;  Courcier  v.  Graham, 
1  Ohio,  330;  Patterson  v.  Pease,  5  Ohio,  190;  Richardson 
V.  Bates,  8  Ohio  St.,  261;  Merwiny.  Camp,  3  Conn.,  35: 
Bank  v.  Spencer,  26  Conn.,  194;  Townsend  v.  Little,  109 
U.  S.,  572. 

The  lease  was  rightly  excluded,  because  under  the  dodes, 
as  well  as  the  common  law,  the  proof  must  follow  the 
allegation:  Stout  v.  Coffin,  28  Cal.,  65;  1  Phil.  Evi,  845, 
C.  and  H.  and  Edwards'  Notes  (Note  240);  4  Cranch, 
299,  cited  in  above  note;  Pomeroy  on  Remedies,  sees.  544 
to  557  inclusive;  Payne  &  Dewey  v.  Treadwell,  16  CaL, 
221,  and  opinion  by  Field,  C.  J.,  at  243-4;  Marshall  v. 
Ferguson,  23  Cal.,  66;  Johnson  v.  Moss,  45  Cal.,  515. 

The  lease  itself  provides  distinctly  that  actions  to  re- 
cover the  demised  premises  shall  be  in  the  name  of  the 
lessor,  so  that  the  plaintiff  is  now  contending  that  the 
court  erred  in  not  permitting  him  to  introduce  in  evi- 
dence an  instrument  for  the  purpose,  as  claimed  by  him, 
of  supporting  his  action,  when,  by  its  very  terms,  it  pre- 
cludes his  right  to  bring  such  action. 

An  effort  is  made  by  appellant  to  overthrow  the  doctrine 
that  ejectment  can  only  be  maintained  upon  a  legal  title, 
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but  the  authorities  cited  by  him  in  connection  with  that 
discussion  are  to  the  contrary:  Marshall  v.  Shafier,  32 
Cal.,  195;  Pomeroy  on  Bern.,  sec.  102. 

BOREMAN,  J. : 

This  is  an  action  for  the  recovery  of  the  possession  of 
real  estate.  Upon  the  trial  in  the  court  below,  when  the 
plaintiff  (appellant  here)  had  introduced  his  evidence  and 
rested  his  case,  the  defendant  (respondent)  moved  the 
court  for  judgment  of  nonsuit  against  the  plaintiff,  which 
motion  was  granted.  From  this  judgment  of  nonsuit  the 
appellant  has  brought  the  case  to  this  court. 

1.  The  first  alleged  error  was  the  action  of  the  court  in 
sustaining  the  objection  of  the  respondent  to  the  introduc- 
tion in  evidence  of  a  certain  deed  purporting  to  be  from 
the  Central  Pacific  Railroad  Company  to  the  plaintiff.  It 
was  offered  to  show  title  in  appellant.  A  ground  of  ob- 
jection to  this  deed  was  that  it  was  not  signed  by  one  or 
more  witnesses  as  required  by  the  territorial  statute. 
Comp.  Laws,  p.  254,  sec.  1  (617).  That  section  of  the 
statute  provides  "that  conveyances  of  lands,  or  any  estate 
or  interest  therein.,  may  be  made  by  deed  signed  by  the 
person  from  whom  the  estate  or  interest  is  intended  to 
pass,  being  of  lawful  age,  or  by  his  lawful  agent  or  at- 
torney, and  by  one  or  more  credible  witnesses,  and  ac- 
knowledged or  proved  and  recorded  as  provided  in  this 
act."  This  section  was  evidently  intended  to  cover  the 
whole  subject,  and  requires  the  use  of  the  formalities 
specified  to  make  a  deed  good:  Crane  v.  Reedrr,  21  Mich., 
60.  It  sets  forth  all  the  required  formalities  of  a  deed  of 
conveyance  of  real  estate  to  make  the  deed  good  for  every 
purpose.  To  make  a  deed  good  for  all  purposes,  therefore, 
each  of  these  requirements  must  be  complied  with.  By  the 
execution  of  a  deed  is  meant  the  various  formalities  re- 
quired by  law  for  the  completion  of  it,  which  include  the 
signing,  sealing,  attestation,  and  acknowledgment.  Tied. 
Real  Prop.,  sec.  804  A  deed  may  be  good  as  between  the 
parties  thereto,  and  yet  not  be  good  for  all  purposes — not 
good  as  against  a  stranger.  The  respondent  is  a  stranger 
to  the  deed  under  consideration.     Can  any  of  the  require- 
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ments  referred  to  be  dispensed  with,  and  the  deed  yet  be 
held  good  as  against  respondent? 

The  second  section  of  the  statute  referred  to  provides 
that  every  conveyance  of  land  "proved,  acknowledged,  and 
certified  in  the  manner  prescribed  by  this  act"  shall  be 
valid  between  the  parties,  and  to  all  persons  having  actual 
notice  thereof,  without  being  recorded.  The  recording 
may,  therefore,  as  to  the  parties  and  persons  having  actual 
notice  thereof,  be  dispensed  with.  By  a  later  statute  it 
seems  that,  as  between  the  parties,  all  these  formalities 
are  dispensed  with  except  the  signing  by  the  party.  Laws 
1884,  p.  366,  sec.  1206.  We  find  nothing,  however,  in  the 
statutes  that  would  authorize  the  acknowledgment  and 
proving  to  be  dispensed  with,  and  yet  the  deed  be  held 
good  as  to  one  not  a  party  or  privy,  nor  having  notice 
thereof.  Either  the  acknowledgment  or  the  proving  must 
accompany  every  deed  to  make  it  valid.  Both  are  not  neces- 
sary to  make  it  prima  facie  good,  either  being  suflicient  if 
the  deed  be  otherwise  sufficient.  The  deed  in  the  present 
case  was  acknowledged,  but  not  otherwise  proved.  The 
proving  of  a  deed,  when  necessary  to  be  made,  must  be  by 
the  testimony  of  a  subscribing  witness.  If  the  subscribing 
witnesses  are  all  dead,  or  cannot  be  had,  then  proof  of  the 
handwriting  of  the  grantor,  or  of  the  subscribing  wit- 
nesses, may  be  taken.  Comp.  Laws  Utah,  p.  259,  sec. 
22  (638). 

In  the  case  before  us,  the  deed  having  been  acknowl- 
edged, and  therefore  no  proving  thereof  being  necessary, 
the  question  arises  whether  the  deed  is  valid  prima  facie 
as  against  the  respondent,  without  any  witnesses  having 
signed  it.  Is  the  signing  by  a  witness  an  essential  part 
of  the  deed  as  against  a  stranger  when  the  deed  has  been 
duly  acknowledged?  The  object  of  the  witnesses'  signing 
is  to  attest  that  the  deed  was  executed,  and  that  they  are 
ready  to  certify  to  its  genuineness.  The  object  of  hav- 
ing witnesses  at  all  is  to  establish  the  fact  that  the  deed 
has  been  executed  by  the  party  by  whom  it  purports  to 
have  been  done.  Tied.  Real  Prop.  sec.  809,  referring  to 
Dean  v.  Fuller,  40  Pa.  St.,  474;  3  Washb.  Rsal  Prop., 
247,  side  page  572, 
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.  But  it  is  claimed  that  the  acknowledgment  was  proof  of 
the  due  execution  of  the  deed,  and  that  such  was  all  the 
proof  necessary;  that  the  deed  having  been  acknowledged, 
and  the  certificate  thereof  having  been  attached,  the 
proof  by  witnesses  was  not  essential,  and  that,  therefore, 
the  signing  by  the  witnesses  is  not  essential;  that,  the  rea- 
son for  requiring  the  witnesses  to  sign  having  been  re- 
moved, the  necessity  for  the  signing  did  not  exist  in  re- 
gard to  this  deed;  that  the  reason  of  the  requirement 
failing,  the  requirement  itself  fails. 

A  deed  may  be  acknowledged  and  admitted  to  record. 
One  object  of  the  acknowledgment  is  to  entitle  the  deed 
to  be  recorded.  But  the  record  is  only  the  prima  facie 
evidence  of  the  facts  therein*  stated.  Laws  Utah,  1884,  p. 
363,  sections  1177,  1178.  The  certificate  of  acknowledg- 
ment is  itself  only  prima  facie  evidence  of  the  facts 
therein  stated.  It  is  not  conclusive,  and  may  be  rebut- 
ted. Comp.  Laws  Utah,  p.  255,  sec.  9,  (625).  Further 
proof  may  become  necessary  in  support  of  the  certificate, 
or  to  show  its  falsity.  The  statute  points  to  the  subscrib- 
ing witnesses  as  the  first  persons  to  look  to  in  such  cases 
for  proof,  and  the  proper  ones  to  furnish  proof  in  the  first 
instance  of  the  due  execution  of  the  deed,  in  all  cases 
when  it  is  attacked,  or  when  its  validity  is  in  any  manner 
called  into  question.  Besides,  the  statute  requiring  one 
or  more  witnesses  to  a  deed  increases  the  difficulty  of  mak- 
ing a  fraudulent  or  forged  deed,  and  adds  to  the  solemnity 
of  its  execution.  The  signing  of  deeds  by  witnesses  was 
not  required  at  common  law,  nor  was  the  signing  by  the 
party  required.  But  here  we  have  a  statute  that  specifies 
as  parts  of  the  due  execution  of  the  deed,  the  signing  by 
the  party  and  the  signing  by  the  witnesses.  It  may  be 
true  that,  where  the  reason  of  a  rule  or  requirement  fails, 
the  rule  or  requirement  itself  fails.  But  such  an  axiom 
applies  only  where  the  plain  import  of  the  words  is  dubi- 
ous. The  spirit  aud  reason  of  the  law  cannot  be  appealed 
to  when  the  words  of  the  statute  are  clear  and  unam- 
biguous: Opinion  of  JitsHces,  22  Pick.,  571;  In  re  Kilby 
Bank,  23  Pick.,  93. 
The  words  of  the  statute  under  examination  are  not 
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dubious,  but  are  clear  and  unambiguous.  As  there  is  no 
doubt  as  to  what  it  does  say,  nor  about  the  import,  we  have 
no  right  to  reject  the  plain  import  because  we  may  deem  it 
unreasonable  or  contrary  to  the  general  spirit  of  the  law. 
Although  the  words  used,  taken  alone  in  the  section  in 
which  they  appear,  may  have  no  doubtful  meaning,  yet  it 
is  said  that  the  context,  another  part  of  the  same  act, 
shows  that  the  signing  of  the  witnesses  was  not  essential ; 
and  we  are  referred  to  section  7  of  the  same  act  as  show- 
ing that  fact.  The  section  reads  as  follows:  "623.  Sec.  7. 
That  every  conveyance  or  other  instrument  conveying  or 
affecting  real  estate  which  shall  be  acknowledged,  or  proved 
and  certified,  as  prescribed  by  law,  may,  together  with  the 
certificate  of  acknowledgment  or  proof,  be  read  in  evidence 
without  further  proof."     Comp.  Laws,  255. 

This  section  evidently  presupposes  that  the  deed  is 
ready  to  be  proved;  that  it  has  already  been  signed  by  the 
party  and  the  witnesses.  Nothing  appears  in  the  section 
to  show  that  the  witnesses  could  be  dispensed  with;  but 
that,  after  having  been  signed  by  the  prfrty  and  by  the  wit- 
nesses, then  the  deed  could  be  either  acknowledged  by  the 
party,  or  proven  by  the  oath  of  the  witnesses. 

Whatever  might  be  the  effect  of  the  deed  as  between 
the  parties  or  privies,  we  are  of  the  opinion  that,  as  to  the 
respondent,  a  total  stranger  to  it,  it  is  essential  to  its  val- 
idity that  it  should  have  been  signed  by  one  or  more  mt- 
nesses.  This  seems  to  be  the  general  rule  where  statutes 
exist  providing  for  the  attestation  or  signing  of  deeds  by 
witnesses:  Clark  v.  Graham,  6  Wheat,  577;  Townsend 
V.  Littk%  109  U.  S.,  512;  U.  S.  v.  Croshfj,  7  Cranch,  115; 
Lessees  of  Patterson  v.  Pease,  5  Ohio,  191;  Richard- 
son V.  Bates,  8  Ohio  St.,  261;  Stone  v.  Ashley,  13  N. 
H,,  38;  Kingsteij  v.  Holbrook,  45  N.  H.,  320;  Winsted 
Sav,  Banlc  v.  Spencer,  26  Conn.,  195;  Crane  v.  Reeder, 
21  Mich.,  60. 

2.  It  is  contended  that,  if  the  instrument  be  not  suf- 
ficient to  pass  the  title,  it  would  doubtless  be  held  to  be  a 
contract  of  purchase.  That  might  be  true  as  against  the 
grantor  to  compel  the  conveyance  of  the  title  to  the  ai>- 
pellant;  but,  as  against  the  respondent,  it  gives  no  sort  of 
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right,  legal  or  equitable.  To  enable  the  appellant  to  main- 
tain this  action  there  would  have  to  be  some  kind  of  con- 
veyance or  transfer  of  the  right  of  property,  or  of  a  right 
to  the  possession.  Every  such  transfer  or  conveyance 
would,  under  the  first  section  above  quoted,  have  to  be 
accompanied  by  the  same  formalities  as  a  deed  of  the  fee, 
in  order  to  aflfect  strangers  to  it.  A  transfer  of  a  right  to 
the  possession  would  be  the  conveyance  of  an  "estate  or 
mterest"  in  the  property;  and  every  such  transfer  requires 
the  signature  of  one  or  more  witnesses.  By  calling  the 
instrument  a  contract  of  purchase,  we  cannot  escape  the 
requirement  in  regard  to  witnesses.  The  transfer  of  every 
"estate  or  interest"  requires  witnesses.  The  appellant 
claims  that  the  instrument,  being  a  contract  of  purchase, 
gives  him  the  equitable  right  to  its  possession.  The  ap- 
X)ellant  does  not  allege  an  equitable  title.  He  bases  his 
claim  to  the  property  or  its  possession  wholly  upon  the 
legal  title.  Having  alleged  a  legal  title,  he  cannot  recover 
upon  an  equitable  one:  Seatonv,  Son,  32  Cal.,  481;  O'Con^ 
nell  V.  DoiighcHy,  Id.,  458;  Talbert  v.  Hopper,  42  CaL, 
402;  Pom.  Bern.  sec.  102,  and  note;  Felgev  v.  Coward, 
35  Cal.,  650;  Lawrence  v.  Webster,  44  Cal.,  386;  San 
Felipe  M,  Co.  v.  Belshair,  49  Cal.,  655.  If  an  equitable 
title  had  been  alleged,  it  might  be  questionable,  under  our 
statute,  whether  it  could  have  been  ground  for  maintaining 
this  action.  The  Code  of  Civil  Procedure  provides  that, 
in  actions  for  the  recovery  of  real  property,  the  issue  is  to 
be  tried  by  a  jury.  Laws  Utah,  1884,  p.  234,  sec.  469.  Be- 
sides, this  is  a  constitutional  right.  Equity  cases  are  not 
tried  by  jury.  Notwithstanding  our  Code  of  Civil  Pro- 
cedure has  obliterated  all  distinctions  as  to  form  between 
law  and  equity,  yet  it  has  not  and  cannot  obliterate  the 
difference  between  law  and  equity  as  regards  the  mode 
of  trial.  Law  cases  are  tried  by  jury,  and  equity  cases 
are  tried  by  the  court. 

3.  The  next  alleged  error  was  the  refusal  of  the  court  to 
admit  the  lease  offered  in  evidence  by  the  appellant.  The 
present  is  an  action  somewhat  in  the  nature  of  an  eject- 
ment, and  in  every  such  action  the  rule  is  established 
that  the  plaintiff  must  recover  upon  the  strength  of  hia 
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own  title.  It  is  the  right  of  possession,  as  between  the 
the  parties,  that  is  tried,  and  the  right  of  possession  is  the 
title:  Marshall  v.  Shaffer,  32  Cal.,  176,  The  abstract 
right  to  the  soil  is  not  tried,  but  the  action  is  to  recover 
the  actual  possession:  Adams,  Ej.  3234;  President,  etc., 
of  Cincinnati  v.  While's  Lessee,  6  Pet.,  431.  The  plain- 
tiflF  must  show  a  right  in  himself,  before  the  defendant, 
under  a  simple  denial,  is  called  upon  to  make  proof  or 
showing  on  its  part.  And  even  then  the  defendant  may 
confine  itself  to  merely  rebutting  the  evidence  of  the 
plaintiff.  It  need  not  show  that  it  has  any  title  what- 
ever. To  show  that  the  plaintiff  had  uo  title  or  interest 
entitling  him  to  the  possession  is  sufficient:  Coryell  v. 
Cain,  16  Cal,  572;  Moore  v.  Tice,  22  Cal,  516;  Adams, 
Ej.  337-380,  and  notes.  The  title  is  the  plaintiff 's  legal  or 
actual  right  to  the  possession  of  the  property.  A  claimant 
in  fact  may  not  own  the  land,  or  have  absolute  fee  in  it, 
but  the  circumstances  may  be  such  that,  as  between  the 
parties,  the  title  in  him  is  established.  The  plaintiff  does 
not  need  to  show  a  title  good  against  all  the  world.  Tyler, 
Ej.  165,  166. 

The  lease  is  not  an  equitable  title,  but  it  is  in  its  nature 
legal.  It  is  not  the  title  in  fee,  but  it  is  of  the  same  na- 
ture, yet  a  less  estate  —one  of  a  lower  grade.  It  is  em- 
braced within  the  fee,  and  is  in  subordination  to  it.  The 
fee  title  includes  the  right  to  the  possession.  A  party  may 
convey  a  part  of  his  right — his  right  to  the  possession. 
The  appellant  alleges  his  right  to  the  possession.  He  also 
alleges  his  title  in  fee.  Under  this  state  of  the  case  the 
question  arises  whether  the  appellant,  because  he  cannot 
prove  his  ownership  in  fee,  shall  be  denied  the  right  to 
prove  his  legal  right  to  the  possession.  He  has  not 
proved  all  that  he  alleged — the  whole  of  his  title — but  he 
has  offered  to  prove  his  right  of  possession,  and  a  right  to 
the  possession  is  a  sufficient  ground  upon  which  to  base 
this  action.  Toland  v  Mandell,  38  Cal.,  43.  Under  the 
averments  of  the  complaint,  we  see  no  reason  why  appel- 
lant might  not  introduce  evidence  to  show  that  he  was  en- 
titled to  a  less  estate  than  the  fee — to  show  his  right  of 
entry  and  possession:  Tyler,  Ej.  168-170;  Stark  v.  Bar- 
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rett,  15  CaL,  361;  Marshall  v.  Shafter,  32  Gal.,  195;  GiU 
lespie  V.  Jones,  47  Gal.,  263;  Day  v.  Alverson,  9  Wend., 
223.  The  lease  was  offered  to  show  title  in  appellant.  It 
purports  to  have  been  made  by  the  Gentral  Pacific  Bail- 
road  Company,  and  recites  that  said  company  had  caused 
the  lease  to  be  signed  by  the  land  agent  and  secretary  of 
the  grantor,  and  that  it  had  caused  the  corporate  seal  of 
the  grantor  to  be  affixed.  That  which  purported  to  be  the 
corporate  seal  of  the  said  company  was  affixed  to  the  lease. 

The  lease  was  sufficiently  proven  to  have  been  executed 
by  authority,  and  to  be  prima  facie  the  act  of  the  rail- 
road company.  This  entitled  it  to  have  been  admitted 
in  evidence  to  show  the  appellant's  right  to  the  possession. 
It  was  error  to  exclude  it.  It  is  claimed  that  the  recital 
in  the  lease  that  actions  for  possession  should  be  in  the 
name  of  the  railroad  company  precluded  the  institution  of 
the  action  by  the  plaintiff,  appellant.  The  lease  was  in- 
tended to  convey  to  the  appellant  a  full  title  of  possession 
as  against  the  railroad  company  and  all  the  world.  He  is 
therefore  the  real  party  in  interest,  and  the  Code  of  Civil 
Procedure  provides  that  the  actions  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  where  other- 
wise provided.  It  is  nowhere  otherwise  provided  that  an 
action  of  this  character  could  be  instituted  in  the  name  of 
any  one  not  having  the  title  to  the  possession.  That  title 
was  not  in  the  railroad  company.  It  was  alone  in  the  ap- 
pellant 

The  recital  in  the  lease  did  not  pertain  to  the  issue  as 
to  the  possession,  but  was  a  collateral  matter-,  affecting  only 
the  appellant  and  the  railroad  company.  It  did  not  affect 
the  respondent. 

For  the  error  of  excluding  the  lease,  the  judgment  of  th6 
lower  court  is  reversed,  and  the  cause  is  remanded,  to  be 
proceeded  with  in  accordance  with  this  opinion. 

Zane,  C.  J.,  concurred.     Henderson,  J.,  dissented* 
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ELIZA  DURNELL,   Respondent,  v.    JOSEPH  SOW- 
DEN,  Appellant. 

Negotiable  Instrcments. — Presentment. — When  the  facts  are  as- 
certained, the  question  of  the  reasonableness  of  delay  in  present- 
ing a  promissory  note  for  payment  is  a  question  of  law  for  the 
court.  Mere  delay  in  presenting  a  note  indorsed  when  overdue 
does  not'  exonerate  any  party  thereto  by  Laws  of  Utah,  1882, 
section  87 . 

Evidence. — Handwriting. — Testimony  of  experts  who  testify  as  to 
their  opinion  arising  from  a  comparison  of  the  handwriting  in 
dispute  with  other  writings,  admitted  to  be  genuine,  already  in 
evidence  for  other  purposes,  is  admissible. 

Appeal  from  a  judgment  of  the  distfict  court  of  the 
third  district  and  from  an  order  overruling  a  motion  for  a 
new  trial. 

The  complaint  in  this  action  alleged  that  on  or  about  the 
15th  day  of  May  A.  D.  1885,  defendant  indorsed  to  plaintiff 
a  certain  promissory  note  in  writing  made  by  one  A.  Case, 
dated  January  1st,  A.  D.  1884,  that  said  note  became  due 
on  January  Ist,  A.  D.  1885,  and  was  presented  for  payment 
on  the  6th  day  of  July,  1885,  and  payment  refused. 

Defendant  upon  the  trial  objected  to  the  introduction  of 
any  evidence  on  the  part  of  the  plaintiflP,  because  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Because  it  appeared  that  the  note  in  suit  was  indorsed 
after  maturity  by  the  defendant,  to-wit:  on  the  15th  of 
May,  1885,  and  was  not  presented  for  payment  to  the  maker 
until  the  6th  day  of  July,  1885,  and  that  no  excuse  for  the 
delay  and  negligence  was  stated,  whereupon  the  court  over- 
ruled said  objection,  to  which  defendant's  counsel  then  and 
there  excepted. 

Plaintiff  was  then  sworn  in  her  own  behalf,  and  testified 
that  she  saw  the  defendant  indorse  his  name  on  the  back 
of  the  note,  about  the  last  of  April  or  the  first  of  May, 
1885,  at  his  house  in  this  city,  in  the  presence  of  Bishop 
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Wooley,  Theodore  McKean  and  herself,  and  delivered  to 
her.  PlaintifE  proved  demand  and  notice  as  in  the  com- 
plaint stated,  and  that  the  defendant  had  not  paid  the  note 
or  any  part  thereof.  Evidence  was  also  introduced  by 
plaintiflf  that  the  signature  of  defendant  upon  the  back  of 
the  note  was  written  in  violet  ink.  Whereupon  the  de- 
fendant was  called  on  behalf  of  the  plaintiff  and  identified 
certain  paper  writings  exhibited  to  him  as  being  in  his 
handwriting,  and  having  been  written  by  him,  which  were 
marked  respectively  exhibits  "A,"  "B,"  "C,"  "D,"  and  tes- 
tified that  exhibits  '*A"  and  "C"  were  letters  written  by 
him  to  Edward  Case,  the  father  of  the  maker  of  the  note,  (the 
said  exhibits  "B"  and  **D"  appeared  to  have  been  written 
in  violet  ink),  whereupon  the  plaintiff  offered  said  exhibits 
in  evidence,  to  which  offer  the  defendant  objected  for  that 
the  same  were  irrelevant,  immaterial  and  incompetent,  and 
did  not  tend  to  support  any  of  the  issues  by  the  pleadings, 
whereupon  the  court  overruled  said  objection  and  admitted 
in  evidence  said  exhibits,  and  each  of  them,  to  each  of 
which  rulings  the   defendant  then  and  there  excepted. 

Of  said  exhibits,  exhibit  "A"  was  alone  at  any  time  read 
to  the  jury,  thereupon  Joseph  H.  Hurd,  a  clerk  in  the  office 
of  plaintiff's  attorneys,  J.  L.  Rawlins,  one  of  the  plain- 
tiff's attorneys,  and  Arthur  Brown,  an  attorney  of  this 
court,  were  respectively  sworn  and  examined  on  the  part  of 
the  plaintiff  and  were  permitted  to  examine  the  several 
exhibits  aforesaid  in  detail,  and  the  said  Hurd  and  the  said 
Rawlins  testified  that  they  each  had  compared  then  idorse- 
ment  on  the  note  with  the  names  and  letters  contained  in 
said  exhibits  prior  to  the  trial  of  the  action  with  a  view  of 
ascertaining  the  genuineness  of  the  alleged  indorsement, 
and  the  said  Brown  testified  that  he  saw  and  examined  the 
signature  on  the  back  of  the  note  in  court  on  the  evening 
of  the  first  day  of  the  trial  and  he,  the  said  Brown,  was 
then  and  there  permitted  to  examine  the  said  exhibits  in 
evidence  for  the  purposes  of  comparison,  and  each  of  said 
witnesses  then  and  there  testified  that  in  their  opinions 
the  indorsement  on  said  note  was,  and  they  each  of  them 
believed  it  to  be  genuine.  Witnesses  Hurd  and  Rawlins 
giving  testimony  founded  upon  a  comparison  actually  made 
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by  them  by  the  signature  on  the  note  with  the  handwriting 
in  the  exhibits  prior  to  the  trial,  and  the  witness  Bro\ni 
testified  upon  a  comparison  made  by  examining  the 
indorsement  on  the  note  on  the  11th  of  March,  1837,  and  the 
handwritings  in  the  exhibits  without*  having  the  note,  on 
the  14:th  day  of  March.  The  note  in  suit,  with  the  alleged 
indorsement  thereon,  was  produced  by  the  plaintiff  on  the 
first  day  of  the  trial,  but  was  not  introduced  or  read  in  evi- 
dence, and  the  same  was  on  said  day  lost  or  mislaid,  and 
thereafter  could  not  be  and  was  not  found.  To  the  testi- 
mony of  each  of  said  witnesses,  and  the  whole  thereof  and 
to  the  submission  of  said  exhibits  to  the  said  witnesses  and 
each  of  them  for  the  purposes  of  comparison,  the  defendant 
duly  objected,  for  that  the  same  were  irrelevant,  immaterial 
and  incompetent,  and  that  said  exhibits  were  collateral  to 
the  suit  and  immaterial,  but  the  court  overruled  the  objec- 
tion and  defendant  excepted. 

The  defendant  in  writing  requested  the  court  to  charge 
as  follows,  to-wit: 

"If  you  believe  from  the  evidence  that  the  defendant 
indorsed  the  note  in  suit  to  the  plaintiff  on  the  15th  day  of 
May,  1885,  and  that  the  time  elapsing  between  that  date 
and  the  6th  day  July,  1885,  when  the  note  was  presented 
to  the  maker  for  payment,  was  an  unreasonable  time,  and 
that  under  all  the  circumstances  the  plaintiff  was  negligent 
in  not  presenting  the  note  sooner,  you  will  find  for  the  de- 
fendant." But  to  give  said  charge  or  any  part  thereof  the 
court  refused  and  did  not  substantially  or  otherwise  charge 
as  requested  to,  which  refusal  the  defendant  then  and  there 
excepted.     The  remaining  facts  are  found  in  the  opinion. 

Mr.  Charles  S,  Varian  and  Mr.  Frank  Pierce,  for  the 
appellant,  argued  that  the  court  erred  in  refusing  to  ex- 
clude all  evidence  under  the  complaint. 

A  promissory  note  indorsed  after  maturity,  must  be  pre- 
sented within  a  reasonable  time,  to  charge  the  indorser: 
Daniel  Negotiable  Instruments,  Vol.  1,  Sec.  611;  Parsons 
on  Contracts,  Vol.  1,  p.  256;  Field  v.  Nicker  son,  13  Mass., 
136;  Thayer  y.  Bractett,  12  Mass.,  450;  Berry  v.  Robinson, 
9  Johns.,  121;  Patterson  v.  Todd,  18  Pa.  St.,  426. 
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When  the  facts  are  ascertained,  the  question  is  one  of 
law  for  the  court,  otherwise  for  the  jury:  Daniel  Neg.  In- 
struments, Vol.  1,  Sec.  612;  School  District  v.  Com.,  84  Pa. 
Si,  471;  Poor  man  v.  Mills,  39  Cal.,  345;  Himmelman  v. 
Hotaling,  40  Cal.,  Ill;  Wallace  v.  Agay,  4  Mason,  336; 
Parsons  Notes  and  Bills,  Vol.  1,  340;  Wyman  et  ah,  v. 
Adams,  12  Gush.,  210. 

The  holder  must  plead  and  prove  the  circumstances  ex- 
cusing delay:  Jerome  v.  Stebbins,  14  Cal.,  457;  Keyes  v. 
Fenstermaker,  24  Cal,  329;  Statutes  Utah,  1882,  p.  57, 
section  55. 

This  note  having  been  indorsed  after  maturity,  pay- 
ment should  have  been  demanded  within  a  reasonable  time: 
Daniel  Negotiable  Instruments,  sees.  611  and  cases  cited, 
sec.  995;  1  Parsons'  N.  &  B.,  519,  note. 

The  indorsement  is  in  fact  a  draft  upon  the  maker 
through  the  indorsee  for  immediate  payment. 

What  is  a  reasonable  time,  seems  to  be  a  perplexed 
question:  See  McKewer  v.  Kirtland,  33  Iowa,  352;  CoU 
V.  Barnard,  18  Pick.,  260;  Keyes  v.  Fenstermaker,  supra; 
Wyman  et  al  v.  Adams,  swpraj  Daniels,  Vol.  1,  sec.  470, 
ei  seq. 

The  appellant  was  entitled  to  have  the  court,  at  least, 
submit  the  question  of  delay  to  the  jury.  The  note  was 
indorsed  long  after  maturity,  but  was  not  presented  for 
nearly  two  months  after  indorsement,  although  all  the 
parties  lived  in  the  same  city.  If  this  note  had  been  in- 
dorsed one  day  before  maturity,  there  would  be  no  ques- 
tion that  the  indorser  was  discharged.  But  it  is  suggested 
that  the  statute  in  relation  to  negotiable  instruments  (Laws 
1882,  p.  50)  determines  the  question  against  appellant. 

We  do  not  see  that  this  statute  relaxes  the  rule.  It 
has  apparently  undertaken  to  relieve  against  the  conse- 
quences of  mere  delay  in  presenting  interest-bearing  de- 
mand or  sight  notes.  But  we  find  nothing  in  its  pro- 
visions limiting  or  modifying  the  rules  relative  to  pre- 
sentment for  payment  of  other  negotiable  notes. 

The  court  erred  in  admitting  the  testimony  as  to  hand- 
writing. 

The  rule  of  the  common  law  permitted  no  comparison  of 
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disputed  writing  with  another  written  specimen  of  the 
same  individual,  produced  in  court,  either  by  the  court, 
jury,  or  witnesses. 

To  this  rule  there  is  an  exception;  that  when  the  col- 
lateral writing  is  admitted  or  proven  to  be  in  the  hand- 
writing of  the  party,  and  is  in  evidence  for  other  purposes 
in  the  cause,  it  may  be  compared  with  the  disputed  writing 
by  the  jury,  but  not  by  witnesses:  Greenleaf  on  Evid.,  Vol. 
1,  sec.  580  and  581;  Taylor  on  Evid.,  Vol.  2,  sees.  1863  and 
1869;  Wharton  on  Evid.,  Vol.  1,  sees.  712  and  713,  et  scq,, 
and  notes;  Phillip's  Evidence,  Vol.  2,  top  page  512,  ei  seq., 
and  note  and  page  517;  Doe  v.  Xcwfon,  5  A.  &  K,  574; 
Young  v.  Homer,  2  M.  &  Rob.,  537;  Gviffiihs  v.  Ivory, 
11  A.  &  E.,  322;  Hughes  v.  Rodgers,  8  M.  &  W.,  125; 
Mudd  V.  Tucker  more,  5  A.  &  E.,  703;  Strangi*r  \,  Sear  I, 
1  Esp.  14;  Perry  v.  Newton,  5  A.  &  E.,  517. 

In  the  United  States  the  authorities  are  conflicting,  but 
the  great  weight  of  judicial  opinion  is  against  the  ad- 
mission of  this  evidence. 

And  the  federal  courts  are  in  line  with  the  authorities 
of  England  and  America:  Strother  v.  Lucas,  6  Peters,  763; 
Rogers  v.  RiHer,  12  Wall,  317;  Moore  v.  U.  S,,  91  U. 
S.,  270;  Needway  v.  U,  S,,  6  Ct.  Claims,  421,  and  cases 
cited  at  page  407,  Lawson  Expert  Evidence. 

The  common  law,  in  the  absence  of  statute,  is  the  rule  of 
decision  in  this  territory,  whether  it  is  founded  in  rea- 
son or  not,  and  the  courts  have  no  power  to  alter  it 

Messrs.  Sheeks  &  Rawlins,  for  respondent. 

The  first  point  made  in  appellant's  brief  is  not  well 
taken.  It  is  universally  agreed  by  the  authorities  that  the 
holder  of  a  note,  who  indorses  it  when  overdue,  is  to  be 
deemed  an  indorser  of  a  note  payable  on  demand,  and 
the  same  principles  of  law  in  respect  to  demand  and 
notice  are  applicable:  Benjamin  Chalmers'  Digest  of  Bills, 
Notes  and  Checks.  159;  2  Parson's  Notes  and  Bills,  13. 

This  being  so,  demand  of  payment  was  made  within 
proper  time  under  the  law  as  it  is  settled  in  this  territory 
by  the  statute:  Laws  1882,  p.  65,  sees.  109,  87;  also  sees. 
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34.  37,  and  38;  see  also  Merritt  v.  Todd,  23  N.  Y.,  28; 
Pardee  v.  Fish,  60  N.  T.,  270  and  271;  Benjamin  Chal- 
mer's  Digest,  276. 

The  exhibits  being  relevant  were  properly  admitted  in 
e\ridence.  These  writings  already  in  the  case  might  be 
used  by  the  jury  for  comparison  with  or  without  the  aid 
of  experts:  1  Greenleaf  Ev.,  sec.  578,  581,  579;  1  Wharton 
Ev.,  sees.  714,  717;  Rogers  v.  Ritfcr,  12  Wall.,  317; 
Stephens'  Digest  Ev.,  pp.  109,  110. 

BOREMAN,  J. : 

The  respondent,  Eliza  Durnell,  brought  her  action 
against  the  appellant,  Joseph  Sowden,  upon  a  certain 
promissory  note  alleged  to  have  been  indorsed  to  her  by 
him  after  maturity.  Verdict  and  judgment  were  rendered 
t^inst  Sowden,  and  thereupon  he  appealed  the  case  to  this 
court. 

1.  It  is  alleged  that  the  court  erred  in  refusing  to  ex- 
clude all  evidence  under  the  complaint;  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  for  that  there  was  delay  and  negligence  in  pre- 
senting the  note  for  payment,  and  no  excuse  therefor  was 
stated.  In  regard  to  the  alleged  delay,  the  appellant 
asked  the  court,  at  the  close  of  the  testimony,  to  charge 
the  jury  that  if  they  believed  the  delay  in  presenting  the 
note  for  payment  to  have  been  unreasonable,  and  that, 
under  all  the  circumstances,  the  respondent  was  negligent, 
etc.,  they  should  find  against  her;  but  the  court  refused  to 
80  charge.  We  do  not  see  that  it  was  necessary  for  the 
complaint  to  state  any  excuse  for  the  delay.  It  stated 
the  facts  as  to  the  time  of  presentaticm  and  the  date  of 
the  indorsement.  From  these  facts  the  court  was  to  judge 
whether  there  had  been  unreasonable  delay  or  not  It 
would  not  have  been  proper  for  the  court  to  have  in- 
structed the  jury  upon  the  question  of  the  reasonableness 
or  unreasonableness  of  the  delay.  That  was  a  question 
for  the  court  and  not  for  the  jury;  and  the  court,  in  pass- 
ing upon  the  sufficiency  of  the  complaint,  passed  upon  the 
question.  When  the  facts  are  ascertained,  the  question  is, 
one  of  law  for  the  court.     The  appellant  cites  authorities 
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which  support  this  view:  Daniel.  Neg.  Inst.,  sec.  612; 
School-Bis,  V.  Com.^  84  Pa.  St.,  471;  Poor  man  v.  Mills, 
39  Cal.,  345;  Himmelman  v.  Hotaling,  40  CaL,  111;  WaU 
lace  V.  Agry,  4  Mason,  336;  Pars.  Notes  &  B.,  340;  Wyman 
V.  Adams,  12  Cush.,  210. 

In  the  complaint  the  facts  are  all  stated— -all  ascertained. 
The  delay  in  presenting  the  not^e  to  the  maker  for  payment 
was  not  unreasonable.  ^  Van  Alstyne  v.  Van  Hoesen,  3 
Wend.,  75.  A  note  indorsed,  when  overdue,  is  considered 
equivalent  to  a  note  or  bill  on  demand:  1  Pars.  Notes  &  B., 
619,  381.  Oar  statute  declares  that  mere  delay  in  pre- 
senting a  bill  of  exchange  or  promissory  note,  payable, 
with  interest,  at  sight  or  on  demand,  does  not  exonerate 
any  party  thereto:  Laws  1882,  p.  62,  sec.  87;  Id.,  p.  65, 
sec.  109. 

2.  It  is  assigned  for  error  that  the  court  admitted  in 
evidence  certain  letters  of  the  appellant,  and  permitted 
witnesses  to  testify  from  a  comparison  of  the  same  with 
the  signature  of  the  appellant  in  dispute.  The  respond- 
ent, as  witness  in  her  own  behalf,  testified  that  she  saw 
the  appellant  indorse  his  name  on  the  note  in  question. 
Thereupon,  as  additional  testimony  in  regard  to  the  gen- 
uineness of  the  signature  of  the  appellant,  the  appellant 
himself  was  called  to  the  witness  stand,  and  testified  that 
these  letters  were  in  his  own  handwriting.  They  were 
then  introduced  in  evidence,  over  the  objection  of  the  ap- 
pellant. 

The  former  English  rule  was  that  evidence  of  the  gen- 
uineness of  a  signature  could  not  be  proven  by  witnesses 
testifying  as  to  their  opinion  arising  from  comparison  of 
the  handwriting  with  other  handwritings  shown  or  ad- 
mitted to  be  genuine.  This  was  not  settled  in  England, 
however,  as  the  common  law  doctrine,  until  1827,  and  by  a 
divided  court,  in  the  case  of  Mudd  v.  Suckermore,  2  Nev. 
&  P.,  18.  Thereafter  parliament  adopted  the  views  of  the 
minority  of  the  court,  and  enacted  a  statute  allowing  such 
evidence  to  be  admitted. 

In  this  country  the  courts  of  the  different  states  have 
taken  different  views  of  the  question,  some  admitting  and 
others  rejecting  such  evidence,  before  it  was  settled  in 
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England.  The  supreme  court  of  the  United  Stages  leaned 
towards  the  view  as  afterwards  settled  in  England  in 
Mudd  V.  Suckermore,  but  made  nq  direct  decision  upon 
the  question. 

The  first  case  in  that  court  to  which  our  attention  has 
l)een  called  is  that  of  Stroihcr  v.  Lucas,  6  Pet.,  767,  768, 
but  it  was  a  case  where  the  handwriting  (a  signature  to  a 
deed)  was  sought  to  be  proven  by  comparison  with  the 
handwriting  or  entries  made  in  a  certain  register  of  mar- 
riages and  interments  alleged  to  have  been  made  by  the 
witness,  of  which,  however,  there  was  no  direct  evidence, 
and  "there  were  living  witnesses  examined  as  to  the  hand- 
writing; and,  besides,  the  deed  was  received  and  read  in 
evidence,  and  the  plaintiff  had  the  full  benefit  of  it.'-  The 
general  rule,  as  recognized,  was  mere  dictum,  and  not  a 
decision  upon  the  point,  and  the  case  was  not  at  all  like 
the  present  one. 

In  the  next  case,  that  of  Rogers  v.  RUier,  12  Wall.,  320, 
the  court  said  that  it  was  "not  necessary,  for  the  purposes 
of  this  case,  to  discuss  the  subject  in  all  its  bearings,  nor 
to  depart  from  the  rule  laid  down  by  the  court  in  Strofher 
V.  Lucas,  that  the  evidence  by  comparison  of  hands  is  not 
admissible  when  the  witness  has  had  no  previous  knowl- 
edge of  the  handwriting,  but  is  called  upon  to  testify 
merely  from  a  comparison  of  hands."  The  court  then  pro- 
ceeded to  approve  the  admission  of  the  evidence  where  the 
witness  had  never  seen  the  party  write,  nor  had  they  had 
any  correspondence  with  him,  but  their  knowledge  had 
been  obtained  entirely  from  having  seen  his  name  signed 
to  papers,  and  no  question  had  been  raised  as  to  the  genu- 
ineness of  his  signature  to  them.  The  facts  in  the  present 
case  are  very  similar  to  those  in  that  case.  Here  two  of 
the  witnesses  obtained  their  knowledge  of  the  appellant's 
handwriting  by  having  seen  the  letters  referred  to  before 
being  called  as  witnesses,  but  not  before  the  commence- 
ment of  the  action.  That  is  the  only  difference,  except  that 
in  one  respect  the  case  at  bar  is  the  stronger.  In  the  case 
at  bar  the  party  (appellant),  whose  signature  to  the  note  is 
in  dispute,  testifies  that  the  exhibits  examined  by  the  wit^ 
nesses  were  written  by  him. 
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The  supreme  court  of  the  United  States,  in  the  case  of 
Rogers  v.  Riffer,  said:  "The  witesses  in  this  case  were 
conversant  with  the  signature  of  Sanchez,  and  swore  to 
their  belief,  not  by  comparing  a  disputed  with  an  acknowl- 
edged signature,  but  from'^the  knowledge  they  had  previ- 
ously acquired  on  the  subject.  The  text  writers  all  agree 
that  a  witness  is  qualified  to  testify  to  the  genuineness  of 
a  controverted  signature  if  he  has  the  proper  knowledge  of 
the  party's  handwriting.  The  difficulty  has  been  in  de- 
termining what  is  proper  knowledge,  and  how  it  shall  be 
acquired.  It  is  settled  everywhere  that,  if  a  person  has 
seen  another  write  his  name  but  once,  he  can  testify,  and 
that  he  is  equally  cpmpetant  if  he  has  personally  communi- 
cated with  him  by  letter,  although  he  has  never  seen  him 
write  at  all.  But  is  the  witness  incompetent  unless  he  has 
obtained  his  knowledge  in  one  or  the  other  of  these  modes? 
Clearly  not,  for  in  the  varied  affairs  of  life  there  are  many 
modes  in  ichich  one  person  can  become  acquainted  wHh 
the  handwriting  of  another  besides  having  seen  him  write 
or  correspond  with  him.  There  is  no  good  reason  for  ex- 
chiding  any  of  these  modes  of  getting  information;  and  if 
the  court,  on  the  preliminary  examination  of  the  witness, 
can  see  that  he  has  that  degree  of  knowledge  of  the  party's 
handwriting  which  will  enable  him  to  judge  of  its  genuine- 
ness, he  should  be  permitted  to  give  to  the  jury  his  opinion 
of  the  subject." 

This  would  appear  to  have  been  the  situation  in  the  case 
at  bar.  The  court  evidently  saw  that  all  three  of  the  ' 
witnesses  who  testified  to  the  signature  of  the  appellant, 
from  examination  of  the  letters  shown  in  evidence,  had 
that  degree  of  knowledge  that  would  enable  them  to  judge 
of  the  genuineness  of  the  appellant's  signature.  Opinion 
evidence  is  generally  weak;  yet  that  fact  does  not  make  it 
incompetent.  And  this  case  of  Rogers  v.  Ritter  also  lays 
down  the  doctrine  that  it  was  proper  for  the  witnesses  to 
give  their  opinion  to  the  jury.  This  is  in  accord  with  the 
general  doctrine  that  it  is  proper  for  such  evidence  to  go 
to  the  jury,  rather  than  that  the  jury  should  compare  the 
writings  t-hemselves. 

The  only  other  case  decided  by  the  supreme  court  of  the 
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United  States,  and  to  which  our  attention  has  been  called, 
is  that  of  Moore  v.  U,  S,,  91  U.  S.,  270.  It  was  a  case 
wherein  the  conrt  of  claims,  sitting  as  a  jury,  had  compared 
thte  disputed  signature  with  a  genuine  signature  to  a  paper 
already  in  evidence  for  another  purpose.  The  court,  re- 
ferring to  the  general  rule  spoken  of  as  the  common-law 
rule,  said  that  that  case  was  an  exception  to  the  general 
rule,  and  said  the  comparison  was  proper.  It  decided 
nothing  further  on  the  subject. 

It  would  seem  from  all  these  cases  that  the  interpreta- 
tion placed  upon  the  rule  by  the  supreme  court  of  the 
United  States  confines  it  to  cases  where  the  witness  has  no 
knowledge  on  the  subject  until  called  to  the  witness  stand, 
and  then  the  disputed  signature  and  also  the  genuine  sig- 
natures are  for  the  first  time  presented  to  him  for  his  ex- 
amination and  opinion.  That  narrows  the  rule  down  to 
very  limited  boundaries,  and  in  our  view  does  not  include 
the  case  at  bar;  but  it  is  an  exception  thereto,  similar  to 
the  case  of  Sogers  v.  Rifier,  supra,  even  if  the  rule  be 
recognized  to  exist  at  all.  In  very  many  of  the  states  that 
rule  has  never  been  recognized.  At  the  time  of  the  first 
settlement  of  the  older  states,  or  at  the  time  of  our  national 
independence,  the  rule  had  not  been  settled  in  England, 
and  the  rule  as  subsequently  settled  in  England  was  not, 
therefore,  accepted  as  part  of  the  common  law  by  those 
states.  The  reasons  upon  which  the  rule  of  exclusion  was 
recognized  in  England  do  not  exist  in  the  case  at  bar,  and 
the  rule  is  not  approved  as  a  wise  one  by  the  text  writers 
generally.  All  of  these  things  together  lead  us  to  the  con- 
clusion that  the  lower  court  did  not  err  in  admitting  the 
evidence  of  the  experts  as  to  the  genuineness  of  the  appel- 
lant's signature  upon  the  note. 

We  see  no  error  in  the  court  below.  The  judgment  and 
order  of  that  court  are  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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UNITED  STATES,  Eespondent,  v.  JOSEPH  CLARK, 

Appellant. 

Oriminaij  Law. — Unlawful.  Cohabitation.— If  a  man  has  a  legal 
wife  living,  the  presumption  of  fact  is  that  he  cohabits  with  her, 
but  this  is  a  disputable  presumption,  which  may  be  rebutted. 
But  if  a  man  having  a  legal  wife  living  makes  habitual  visits  to 
her  at  her  house,  the  presumption  of  law  is  that  he  makes  the 
visits  as  a  husband,  and  he  should  not  be  permitted  to  say  that 
the  visits  were  made  by  him  in  any  character  other  than  as  bus- 
band. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  J.  E,  Booth  and  Mr,  S.  R,  Thurman,  for  appellant. 
Mr,  Oeorge  S.  Peters,  for  respondent. 

ZaneC.  J.: 

The  appellant  has  appealed  from  an  order  of  the  first 
district  court  denying  his  motion  for  a  new  trial,  and  from 
a  final  judgment  of  conviction.  The  defendant  was  in- 
dicted for  unlawful  cohabitation  between  the  first  day  of 
January,  1885,  and  the  twenty-first  day  of  February,  1887. 

It  appears  from  the  evidence  in  the  record  that  the  de- 
fendant married  Sarah  Clark,  Hannah  S.  Clark,  and  Fran- 
ces Carter  Clark  in  the  order  in  which  their  names  are 
mentioned;  that  they  have  all  lived  in  the  city  of  Provo 
(in  which  appellant  also  lived)  since  their  respective  mar- 
riages; and  that  the  first  and  last  wives  have  borne  him 
children;  that  the  defendant  has  made  his  home  with 
Frances  nearly  all  the  time  mentioned  in  the  indictment, 
but  was  in  the  habit  of  visiting  Sarah,  his  lawful  wife,  and 
remained  in  her  house  over  night  on  one  occasion.  Co- 
habitation with  Frances  being  admitted,  the  remaining 
question  is,  did  the  evidence  warrant  the  inference  of  co- 
habitation with  Sarah.     It  was  not  necessary  that  the  evi  - 
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dence  should  prove  sexual  intercourse,  or  that  they  lived 
permanently  together.  She  was  his  lawful  wife,  and  had 
borne  him  children,  and  he  was  in  the  habit  of  visiting 
her  at  her  home.  The  most  reasonable  conclusion  to  draw 
from  these  facts  is  that  he  visited  and  associated  with  her 
as  her  husband.  Such  conduct  towards  her  on  his  part, 
under  the  circumstances,  indicated  to  the  world  matri- 
monial association  and  living.  That  was  the  semblance. 
We  are  disposed  to  find  that  the  evidence  authorized  the 
verdict  This  conclusion  is  authorized  by  the  cases  of 
Cannon  v.  U.  S.,  116  U.  S.,  55;  U,  S,  v.  Snow,  4  Utah, 
280. 

The  defendant  insists  that  the  court  erred  in  its  charge 
to  the  jury. 

First,  in  the  following:  "If  you  should  find  *  *  * 
that  the  defendant  was  legally  married  to  Sarah  Clark,     * 

*  *  and  that  she  was  his  legal  wife  during  the  time 
covered  by  the  charge,  and  that  during  the  same  time  he 
was  living  with  one  of  the  other  women  named  in  the  in- 
dictment as  her  husband,  and,  while  so  living,  he  habitually 
visited  his  first  wife,  then  the  presumption  is  that  he  made 
those  visits  in  the  character  of  a  husband."  Assuming 
the  marriage  and  the  habitual  visit§,  the  court  said  that 
the  presumption  was  that  the  visits  were  in  the  character 
of  husband.  The  appellant  claims  that  in  the  language 
used  the  court  characterized  the  presumption  as  a  con- 
clusive one.  The  court  announced  that  the  lawful  mar- 
riage and  the  habitual  visits,  affected  with  the  circumstance 
of  living  with  a  plural  wife,  created  the  presumption.  The 
court  did  not  say  that  the  i>resumption  could  not  be  re- 
butted by  other  facts. 

Second,  that  the  court  erred  in  the  following  portion  of 
the  charge:  "If  you  find  that  he  was  legally  married  to 
one  of  these  women,  then  I  charge  you,  as  a  matter  of  law, 
that  there  is  a  presumption  that  he  continued  to  cohabit 
with  such  wife.  *  *  *  As  to  the  character  of  the  pre- 
sumption of  continuing  cohabitation  with  the  legal  wife,  I 
shall  call  your  attention  to  that  further  on.**  And  further 
on  in  the  charge  the  court  did  return  to  the  presumption 
mentioned,  and  said;  "The  presumption  is,  in  this  as  in 
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other  criminal  cases  of  this  class,  that  a  man  does  live  and 
cohabit  with  his  legal  wife.  *  *  *  And  I  charge  you, 
as  a  matter  of  law,  that  presumption  is  not  a  conclusive 
presumption,  but  is  a  mere  presumption  of  fact;  it  may 
be  rebutted;  but  is  a  presumption  in  the  case  which  is  a 
matter  of  evidence,  and  is  to  be  given  such  weight  as  you 
think  it  ought  to  have,  and  no  more."  The  court  informed 
the  jury  in  unmistakable  terms  that  the  presumption  of 
cohabitation  from  the  legal  relation  of  husband  and  wife 
was  not  a  conclusive  one,  but  a  mere  presumption  of  fact; 
that  it  might  be  rebutted;  that  it  was  a  matter  of  evi- 
dence, to  be  given  such  weight  as  the  jury  should  think  it 
ought  to  have.  While,  from  the  first  part  of  the  portion 
of  the  charge  last  excepted  to,  the  jury  might  have  under- 
stood the  court  to  describe  the  presumption  as  a  disputable 
presumption  of  law,  from  the  last  part  they  must  have  un- 
derstood it  to  be  a  mere  presumption  of  fact.  Speaking 
of  these  two  classes  of  presumptions,  Taylor,  in  his  work 
on  Evidence,  (volume  1,  p.  126),  says:  "In  practice,  how- 
ever, the  distinction  between  the  two  species  of  presump- 
tions is  by  no  means  well  defined,  and  the  line'of  demarka- 
tion,  even  when  visible  at  all,  is  often  overlooked.  A  pre- 
sumption which  is  regarded  by  some  judges  as  one  of  law 
is  treated  by  others  as  one  of  fact  Nay,  the  same  judges 
place  the  same  presumption  at  different  times  in  different 
classes."  We  are  not  disposed  to  think  that  the  distinc- 
tion between  disputable  presumptions  of  law  and  presump- 
tions of  fact  urged  by  counsel,  as  it  relates  to  the  point 
under  discussion,  is  of  any  importance. 

Third,  counsel  for  defendant  urged  that  the  court  erred 
in  giving  the  following  portion  of  the  charge:  "There- 
fore there  is  a  presumption,  if  you  find  that  he  was  living 
with  a  woman  at  the  time  he  entered  into  the  plural  mar- 
riage relation,  that  he  was  legally  married  to  such  woman, 
and  continued  such  marriage  relation  with  her;  and  this 
presumption  is  more  or  less  strong  according  to  circum- 
stances, and  may  be  given  such  weight  as  yon  think  it 
.  ought  to  have,  it  being  a  mere  presumption  of  fact"  The 
court  in  this  mentions  two  presumptions:  (1)  The  pre- 
sumption of  a  legal  marriage  with  Sarah,  from  the  fact 
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that  the  defendant  lived  with  her;  (2)  the  presumption 
of  the  continuance  of  such  marriage  relation.  The  de- 
fendant stated  on  the  witness  stand,  as  did  all  the  women 
named,  that  he  was  married  to  them,  and  that  Sarah  was 
his  lawful  wife,  and  that  he  had  never  been  legally 
divorced  from  her;  so  that  it  was  conceded  before  the 
jury  that  the  relation,  and  the  continuance  thereof,  was 
precisely  in  accordance  with  the  two  presumptions  men- 
tioned by  the  court  There  could  be  no  error  in  this  last 
portion  of  the  charge  sufficient  to  reverse  the  judgment  of 
the  trial  court 

This  leaves  the  two  other  presumptions:  (1)  The  pre- 
sumption, from  the  lawful  marriage  to  Sarah,  and  the 
habitual  visits  to  her  while  living  with  one  of  his  plural 
wives,  that  the  visits  were  in  the  character  of  husband;  (2) 
the  presumption  that  a  man  does  live  and  cohabit  with  his 
lawful  wife.  We  will  further  consider  the  nature  of  these 
two  presumptions,  and  the  right  of  the  court  to  instruct 
the  jury  with  respect  to  them  as  in  that  part  of  the  charge 
complained  of. 

Taylor,  in  his  work  on  Evidence,  (volume  1,  p.  85,)  says: 
"Conclusive  '  ♦  *  *  presumptions  of  law  are  rules  de- 
termining the  quantity  of  evidence  requisite  for  the  sup- 
port of  any  particular  averment,  which  is  not  permitted  to 
be  overcome  by  any  proof  that  the  fact  is  otherwise." 
Speaking  of  disputable  presumptions,  the  same  author 
says:  "These,  as  well  as  the  former,  are  the  results  of  the 
general  experience  of  the  connection  between  certain  facts 
or  things;  the  one  being  usually  found  to  be  the  com- 
panion or  the  effect  of  the  other.  The  connection,  how- 
ever, in  this  class,  is  not  so  intimate  or  so  uniform  as  to 
be  conclusively  presumed  to  exist  in  every  case;  yet  is  so 
general  that  the  law  itself,  without  the  aid  of  a  jury,  infers 
the  one  fact  from  the  proved  existence  of  the  other,  in  the 
absence  of  all  opposing  evidence."     1  Tayl.  Ev.,  125. 

Of  another  class  of  presumptions  Best  says:  "Presump- 
tions hominis,  or  presumptions  of  fact,  are  divided  into 
slight  and  strong,  according  as  they  are  or  are  not  of  suf- 
ficient weight  to  shift  the  burden  of  proof.  Slight  pre- 
sumptions, although  sufficient  to  excite  suspicion,  or  to 
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produce  an  impression  in  favor  of  the  truth  of  the  facts 
they  indicate,  do  not,  when  taken  singly,  either  constitute 
proof,  or  shift  the  burden  of  proof."  And  gives  the  fol- 
lowing illustration,  with  others:  "Thus  the  fact  of  stolen 
property  bein^  found  in  the  possession  of  the  supposed 
criminal  a  long  time  after  the  theft,  though  well  calculated 
to  excite  suspicion  against  him,  is,  when  standing  alone, 
insufficient  even  to  put  him  on  his  defense."  2  Best  Ev. 
sec.  319.  In  section  321  of  the  same  volume  is  found  the 
following:  "Strong  presumptions  of  fact,  on  the  contrary, 
shift  the  burden  of  proof,  even  though  the  evidence  to 
rebut  them  involves  the  proof  of  a  negative.  The  evi- 
dentiary fact  giving  rise  to  such  a  presumption  is  said  to 
be  prima  facie  evidence  of  the  principal  fact  of  which 
it  is  evidentiary.  Thus  possession  is  prima  facie  evi- 
dence of  property,  and  the  recent  possession  of  stolen 
goods  is  sufficient  to  call  on  the  accused  to  show  how  he 
came  by  them,  and,  in  the  event  of  his  not  doing  so  sat- 
isfactorily, to  justify  the  conclusion  that  he  is  the  thief 
who  stole  them." 

Writers  upon  the  law  of  evidence  recognize  the  follow- 
ing classes  of  presumptions :  ( 1 )  Conclusive  presumptions 
of  law;  (2)  disputable  or  jwima  facie  presumptions  of 
law;  (3)  strong  presumptions  of  fact;  (4)  slight  pre- 
sumptions of  fact. 

Defendant's  counsel  take  the  position  that  the  presump- 
tion of  cohabitation  from  the  existence  of  a  legal  marriage, 
and  the  presumption,  from  a  lawful  marriage  and  from 
habitual  visits,  that  the  visits  are  made  in  the  character  of 
husband,  (though  the  circumstance  exists  that  he  is  liv- 
ing with  a  plural  wife, )  are  presumptions  of  -fact,  and  that 
the  court  erred,  therefore,  in  charging  the  jury  with  re- 
spect to  them.  When  the  presumption  from  a  fact  is 
slight  and  unimportant  standing  alone,  or  when  such  pre- 
sumptions are  numerous  and  conflicting,  or  the  concur- 
rence of  a  large  number  of  them  is  necessary  to  shift  the 
burden  of  proof— to  overcome  the  presumption  of  inno- 
cence in  a  criminal  case—  the  court  ought  not  to  separate 
any  one  of  them,  or  any  portion  of  them,  and  thereby  at- 
tach to  them  undue  weight,  but  should  leave  the  jury  to 
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consider  all  the  presumptions  and  evidence  in  the  case  to- 
gether. 

The  statutes  of  Utah  provide  that  the  court,  in  charg- 
ing the  jury,  "may  state  the  testimony  and  declare  the 
law,"  and  inform  them  that  they  are  the  sole  judges  of  the 
credibility  of  the  witnesses,  and  of  the  weight  of  the  evi- 
dence, and  of  the  facts.  Laws  Utah,  1884,  sec.  30,  p.  125. 
The  term  "testimony,"  as  here  used,  is  equivalent  to  the 
term  "evidence."  A  presumption,  though  slight,  if  rele- 
vant, is  a  species  of  evidence,  and  may  be  stated  by  the 
court  in  the  charge  in  accordance  with  the  provisions  of 
the  statute.  But  we  do.  not  regard  the  presumption  of  co- 
habitation from  a  lawful  marriage,  or  the  presumption,  from 
habitual  visits  to  a  lawful  wife,  that  the  husband  makes 
them  in  his  character  as  husband,  though  he  may  be  liv- 
ing  with  a  polygamous  wife,  as  slight  presumptions  of  fact 
The  relation  of  legal  marriage  authorizes  a  strong  infer- 
ence of  cohabitation,  because  that  holy  union  without  it 
is  a  sham — a  mere  semblance.  Without  matrimonial  as- 
sociation the  institution  of  marriage,  upon  which  the  hap- 
piness and  welfare  of  society  so  largely  depends,  is  shorn 
of  its  power  to  promote  chastity  and  to  exalt  virtue.  Its 
absence  from  the  matrimonial  union  deprives  the  family, 
which  rests  upon  it,  of  its  efficacy,  and  infancy  and  man- 
hood and  declining  age  of  the  domestic  home— that  foun- 
tain of  the  purest  affections,  from  which  flow  the  best  in- 
spirations that  elevate  and  exalt  humanity.  There  is  a 
strong  presumption  that  a  man  will  discharge  so  high  an 
obligation.  The  obligations  of  marriage  the  court  cannot 
regard  lightly,  and  as  of  but  little  weight.  Married  peo- 
ple almost  uniformly  discharge  the  duty  of  cohabitation 
unless  a  disagreement  occurs,  such  as  the  evidence  in  this 
case  does  not  show.  We  are  of  the  opinion  that  a  lawful 
marriage,  under  the  circumstances  shown  by  the  evidence 
in  this  case,  raises  a  prima  facie  presumption  of  matri- 
monial cohabitation. 

As  to  the  other  presumption,  that  a  man  who  habitually 
visits  his  lawful  wife  does  so  in  the  character  of  husband, 
we  are  disposed  to  hold  that  he  should  not  be  perpaitted, 
under  such    circumstances,  to   say  that   the  visits  were 
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made  in  the  character  of  a  paramour,  a  stranger,  or  simply 
as  a  friend,  or  in  any  character  than  as  husband. 

Other  errors  were  assigned,  but  we  do  not  think  it  neces- 
siry  to  mention  them  specifically.  We  find  no  error  in 
this  record     The  judgment  of  the  lower  court  is  affirmed. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 


UNITED  STATES,  Bespondent, 
Appellant. 


JAMES  SMITH, 


Criminal  Law— Unl.awpul  Cohabitation— Evidence— Confession. 
—On  trial  of  defendant  under  an  indictment  for  unlawful  cohab- 
itation, where  the  evidence  showed  that  defendant  had  married 
.  the  two  women  named  in  the  indictment,  that  one  of  the  women 
was  his  lawful  wife,  and  that  he  had  never  been  divorced  from 
her,  and  that  at  the  time  of  the  alleged  confession  he  was  livin^;^ 
with  the  other  woman,  who  was  his  polygamous  wife,  a  statement 
of  defendant,  that  he  would  never  give  it  up,  [that  the  law  against 
it  was  unconstitutional,  and  that  he  had  as  much  right  to  decide 
upon  it  as  the  supreme  court  was  admissible. 

Id. — Id.— Instruction  as  to  Purpose  op  Law.— An  instruction  that 
the  law  aims  at  the  unlawful  example  or  the  appearance,  as  well 
as  the  actual  continuance,  of  the  polygamous  relation  correctly 
states  the  law. 

Id. — Id. — Instruction  as  to  Presumption  op  Cohabitation. — An 
instruction  that  it* is  presumed  that  a  man  lives  and  cohabits 
with  his  lawful  wife,  but  that  this  presumption  is  a  disputable 
one  and  may  be  rebutted,  and  that  the  presumption  of  cohabita- 
tion is  stronger  in  the  case  of  a  lawful  marriage,  than  in  the  case 
of  an  unlawful  marriage,  correctly  states  the  law\ 

Id.— Id.— Evidence.— Proof  of  conduct  of  defendant  towards  the 
women  prior  to  the  time  laid  in  the  indictment  is  admissible,  as 
tending  to  characterize  the  relation  of  defendant  toward  the 
women  named  in  the  indictment  during  the  time  laid. 

Id.— Id.— Sufficiency  op  Evidence.  -  Evidence  that  defendant  co- 
habited with  the  polygamous  wife  as  a  husband,  and  that  he 
had  been  in  the  house  of  his  lawful  wife  and  frequently  around 
her  house  and  yard  and  had  stated  that  he  would  not  give  it  up, 
but  that  he  intended  to  live  with  his  wives,  is  sufficient  to  convict 
for  unlawful  cohabitation. 

Appeal  from  a  judgment  of  the  district  court  of  the  first 
district  and  from  an  order  refusing  a  new  trial. 


Digitized  by 


Google 


June,  1887.]      United  States  v.  Smith.  233 

Mr.  S.  K  Thumian  (with  whom  was  Mr,  A,  O.  Suther- 
land on  the  brief),  for  re8i)ondent. 

The  court  should  not  have  admitted  Ihe  testimony  ob- 
jected to.  It  was  a  mere  opinion  expressed  in  earnest 
politicid  discussion,  and  was  simply  an  exercise  of  the  right 
of  free  speech.  But  its  admission  in  evidence  was  calcu- 
lated to  prejudice  defendant  with  the  jury. 

The  court  should  not  instruct  upon  matters  of  fact,  and 
this  includes  the  ascertaining  of  the  existence  of  a  fact, 
the  presumption  of  one  fact  from  another  and  their  weight 
and  sufficiency  in  every  respect.  In  these  respects  the 
jury  should  be  left  entirely  free  and  uncontrolled  by  any 
rule  of  law  or  direction  of  the  court:  People  v.  F.  Barra^ 
17  CftL,  170-173;  McNiel  v.  Barney,  51  Cal,  603;  People 
V.  Walden,  51  Cal.,  588;  Sioiie  v.  L.  M,  Co.,  52  Cal., 
315;  U.  S.  V.  Snoic,  9  West  Coast  Reporter,  541;  People 
V.  Carrillo,  54  Cal.,  63;  Harrison  v.  State,  8  Tex.  App., 
183;  1  Crim.  Law  Mag.,  note  32,  827;  Babbe  v.  State,  8 
Tex.  App.,  173;  Hodde  v.  State,  8  Tex.  App.,  382;  2  Crim. 
Law  Mag.,  note  43,  443;  4  Texas  Law  Journal,  412;  Lunn^ 
ford  V.  State,  9  Tex.  App.,  217;  2  Crim.  Law  Mag.,  note  43, 
842;  State  v.  Wheeler,  79  Mo.,  376;  6  Crim.  Law  Mag., 
note  32,  452;  Peo2:>le  v.  Wong  A.  Onow,  54  Cal.,  151;  State 
of  Nevada  v.  Hend(*r8on,  3  and  4  Nevada,  729;  Bell  v. 
Cunningham,  3  Peters,  U.  S.  Reports,  69;  1  Greenleaf  Ev., 
48;  Justice  v.  Lang  et  al,  42  N.  Y.,  323. 

Mr.  George  S.  Peters,  for  the  respondent. 

Zane,  C.  J.: 

The  defendant  was  tried  in  the  first  district  court  on  an 
indictment  charging  him  with  unlawful  cohabitation  with 
Sarah  Jane  Smith  and  Christina  Smith  within  two  years 
next  preceding  the  first  day  of  January,  1887.  From  an 
order  of  the  court  denying  his  motion  for  a  new  trial,  and 
from  a  judgment  of  conviction,  he  has  appealed  to  this 
court 

On  the  trial,  counsel  for  the  government  asked  its  wit- 
ness if  within  two  years  before  the  first  day  of  January, 
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1887,  he  had  heard  the  defendant  say  anything  about  polyg- 
amy or  unlawful  cohabitation,  and  the  witness  answered 
that  defendant  said  "we"  or  "they"  (uncertain  which) 
"would  never  give  it  up;  that  the  law  against  it  was  un- 
constitutional; and  that  he  had  just  as  good  a  right  to  de- 
cide on  it  as  the  supreme  court."  This  answer  defendant's  > 
counsel  moved  the  court  to  exclude  from  the  jury ;  but  the 
court  overruled  the  motion,  and  an  exception  was  taken. 
That  ruling  is  assigned  as  error. 

Conversations  with  the  accused,  if  they  contain  volun- 
tary admissions  or  confessions  tending  to  pirove  his  guilt, 
are  admissible  against  him.  The  evidence  showed  that  de- 
fendant had  married  the  two  women  named  in  the  indict- 
ment; that  Sarah  was  his  lawful  wife,  and  that  he  had 
never  been  divorced  from  her;  that,  at  the  time  of  the  con- 
versation, he  was  living  with  the  polygamous  wife.  When, 
therefore,  he  said  that  we  or  they  would  never  give  up 
polygamy,  he  must  have  referred  to  the  class  of  persons  to 
which  he  belonged.  The  assertion  by  him  that  it  was  law- 
ful and  right,  and  of  a  determination  not  to  give  it  up,  was, 
in  our  judgment,  material  evidence;  and,  with  the  other 
evidence  in  the  case,  was  proper  to  be  considered  by  the 
jury.  The  ruling  of  the  court  denying  the  motion  to  ex- 
clude was  not  error. 

The  defendant  also  excepted  to  certain  parts  of  the  charge 
of  the  court  to  the  jury,  and  assigns  the  giving  thereof  as 
error.  Firsi,  to  so  much  as  stated  that  the  law  aims  at  the 
unlawful  example  or  the  appearance,  as  well  as  the  actual 
continuance,  of  the  polygamous  relation,  without  reference 
to  what  actually  occurs  with  the  plural  wives.  In  this 
the  court  said  to  the  jury,  in  eflPect,  that  actual  sexual 
connection  was  not  essential  to  guilt;  that  the  law  pun- 
ished conduct  between  the  accused  and  his  two  wires 
which  presented  the  appearance  and  semblance  of  polyg- 
amous living — that  exhibition  to  the  world  of  polygamous 
example.  In  this  we  find  no  error.  The  supreme  court  of 
the  United  States  so  held  in  the  case  of  Cannon  v.  U,  S,, 
116  U.  S.,  55.  And  in  this  court  in  numerous  decisions, 
among  which  are  the  cases  of  V,  S.  v.  SnoWy  4  Utah,  280. 

In  its  charge  the  court  also  said  that  there  was  a  pre- 
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sumption  that  a  man  does  live  and  cohabit  with  his  lawful 
wife,  but  that  it  was  not  conclusive;  that  it  might  be  re- 
butted; that  it  was  a  matter  of  evidence;  and  that  the 
jury  should  give  it  such  weight  as  they  might  think  it 
ought  to  have.  The  giving  is  also  assigned  for  error.  We 
are  of  the  opinion  that  this  alleged  error  is  not  well  as- 
signed. Wef  so  held  in  the  case  of  U.  S,  v.  Clark,  ante 
p.  226. 

The  court  also  stated  in  its  charge  ttat,  "in  proving  co- 
habitation under  the  statute,  it  is  not  necessary  to  show 
the  same  facts  as  to  cohabitation  with  the  legal  wife  as 
with  the  plural,  because  the  law  presumes  that  a  man  does 
what  it  is  his  legal  duty  to  do."  The  court  in  substance  said 
that  a  lawful  marriage  afforded  a  stronger  inference  of  co- 
habitation than  an  unlawful  one;  that  these  presumptions 
being  different,  the  other  evidentiary  facts  might  differ; 
that  additional  evidence  would  be  necessary  to  show  co- 
habitation with  the  plural  wife,  if  rebutting  evidence 
should  be  offered,  in  case  of  a  conflict  in  the  evidence.  This 
conclusion  appears  to  be  axiomatic. 

The  defendant  also  excepted  to  and  assigns  as  error  the 
giving  of  the  following  portion  of  the  charge:  "Therefore 
the  presumption  is,  if  you  find  that  he  was  living  with  this 
woman  [meaning  Sarah]  at  the  time  he  entered  into  the 
plural  marriage  relation,  that  he  was  legally  married  to 
her,  and  continued  such  marriage  relation  with  her; 
this  presumption  is  more  or  less  strong  according  to  cir- 
cumstances, and  may  be  given  such  weight  as  in  your  judg- 
ment you  may  think  it  ought  to  have."  In  this  the  jury 
are  informed  that  if  they  found  the  defendant  was  living 
with  Sarah  at  the  time  he  entered  into  the  plural  marriage 
relation,  that  the  presumption  was  that  he  was  legally 
married  to  her,  and  continued  such  marriage  relation  with 
her;  that  the  presumption  was  more  or  less  strong  accord- 
ing to  circumstances;  and  that  the  jury  might  give  it  such 
weight  as  they  believed  it  entitled  to.  The  evidence  es- 
tablished that  the  marriage  to  Sarah  was  first;  that  it  was 
legal;  and  that  there  had  been  no  divorce.  Therefore  the 
jury  were  compelled  to  find  from  the  testimony  that  the 
marriage  to  Sarah  was  lawful,  and  that  the  marriage  rela- 
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tion  with  her  continued.  The  marriage  relation  was  neces- 
sarily continuing  until  dissolved  by  death  or  according  to 
law.  The  legal  marriage  to  Sarah  and  the  continuance  of 
that  relation  were  established  beyond  all  question  by  the 
evidence,  without  the  aid  of  the  presumption  stated  by  the 
court.  The  defendant  could  not  have  been  injured  by  this 
portion  of  the  charge.  • 

Appellant  also  complains  of  the  statement  in  the  charge 
that  the  defendant  could  not  be  convicted  of  cohabitation 
before  the  time  mentioned  in  the  indictment,  but  such  con- 
duct could  be  considered  by  the  jury  in  determining  the 
relation  he  bore  to  them  during  that  time.  We  are  of  the 
opinion  that  it  was  proper  for  the  jury  to  consider  appel- 
lant's conduct  towards  the  women  during  the  time  covered 
by  the  indictment  in  the  light  of  his  previous  relations 
to  and  conduct  towards  them.  This  court  has  so  held  in 
several  cases,  among  which  is  the  case  of  U,  S,  v.  Mussei*, 
4  Utah,  153. 

Appellant's  counsel  urge  a  further  assignment  of  error 
that  the  evidence  was  insufficient  to  justify  the  verdict  of 
the  jury.  The  evidence  established  cohabitation  with  the 
plural  wife  during  the  period  mentioned  in  the  indictment. 
The  contention  was  as  to  cohabitation  with  his  lawful  wife, 
Sarah.  The  evidence  showed  that  defendant  married  her 
about  33  years  ago,  and  Christina  about  3  years  later;  that, 
for  a  period  of  12  years  thereafter,  he  lived  in  the  same 
house  with  both  women,  and  since  then  they  have  lived  in 
separate  houses,  about  one  mile  apart;  and  while  so  living, 
until  about  7  years  ago,  defendant  made  his  home  alter- 
nately with  each,  and  since  then  he  has  made  his  home  with 
his  polygamous  wife.  While  there  is  no  direct  evidence 
that  he  has  been  in  Sarah's  house  more  than  once  during 
the  last  two  years  (and  that  was  on  a  funeral  occ€ision), 
there  is  abundant  evidence  that  he  has  been  seen  during 
the  time  in  the  house-yard,  at  the  well,  and  at  the  door 
of  the  house  in  which  she  lived.  It  also  appears  that  de- 
fendant had  a  blacksmith  shop,  between  30  and  50  feet 
from  Sarah's  house.  Dominicus  Carter,  a  witness,  stated 
that  he  heard  the  defendant  say,  about  one  year  before 
the  trial,  that  he  intended  to  live  with  his  wives,  and  he  did 
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not  care  who  knew  it  The  witness  Redfield  said  that  he 
heard  defendant  say  that  we  or  they  never  would  give  up 
polygamy;  that  the  law  prohibiting  it  was  unconstitu- 
tional; and  that  he  had  as  good  a  right  to  construe  the 
constitution  as  the  supreme  court.  The  lawful  marriage 
of  itself  affords  a  strong  presumption  of  cohabitation;  and 
when  to  this  is  added  the  statement  of  defendant  that  he 
would  live  with  his  wives  regardless  of  who  knew  it,  and 
the  expressed  determination  not  to  give  up  polygamy,  and 
the  fact  that  he  was  seen  on  numerous  occasions  around 
Sarah's  house,  and  at  her  door,  we  are  of  the  opinion  that 
the  evidence  was  sufficient  to  show  cohabitation  as  to  her. 

We  find  no  error  in  overruling  defendant's  motion  for  a 
new  trial,  or  in  the  judgment  of  conviction.  The  judgment 
of  the  court  below  is  affirmed. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 


THE  PEOPLE   OF  THE   TERRITORY  OF  UTAH, 
Respondent,  ?\  A.  J.  PEACOCK,  Appellant. 

Appeal. — Suppicieny  op  Evidence. — ^Where  evidence  is  conflicting 
and  there  is  nothing  appearing  from  the  record  to  show  that  cer- 
tain testimony  is  more  reliable  than  other,  judgment  will  not  be 
disturbed. 

New  Trial, — Newly  Discovered  Evidence. — Whten  newly  dis- 
covered evidence  is  purely  cumulative  and  no  valid  reason  shown 
why  it  was  not  produced  on  the  trial,  a  new  trial  will  not  be 
granted. 

Appeal.— Objections  not  made  Bei^w.  Objections  that  were  not 
raised  in  the  court  below,  and  are  raised  for  the  first  time  upon 
appeal  will  not  be  considered  by  the  appellate  court. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district,  and  from  an  order  refusing  a  new  trial. 
The  opinion  states  the  facts. 

Mr,  T.  Moloney,  for  appellant 

Mr,  F.  S,  Richards,  and  Mr,  J,  H.  Moyle,  for  respond- 
ent 
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BOREMAN,  J.: 

This  purports  to  be  an  appeal  from  a  judgment  of  con- 
viction for  assault,  rendered  in  the  district  court  on  appeal 
from  a  justice  of  the  peace. 

1.  The  appellant  claims  that  the  evidence  does  not  sup- 
port the  findings  of  the  court,  but  that  "the  large  prepon- 
derance of  the  more  reliable  testimony  shows  that  defend- 
ant, Peacock,  is  not  guilty  of  assaulting  said  householder 
outside  of  the  saloon  door."  There  is  nothing  upon  the 
face  of  the  record  to  show  that  some  of  the  witnesses  were 
more  reliable  than  the  others.  The  court,  sitting  as  a  jury, 
heard  this  case,  and  as  such  was  required  to  weigh  the  evi- 
dence, and  to  judge  of  the  reliability  of  the  witnesses. 
Nothing  is  made  to  appear  that  would  tend  in  the  least  de- 
gree to  show  that  the  judgment  of  the  court  as  to  the  re- 
liability of  the  witnesses  was  at  all  incorrect;  and  from  a 
careful  reading  of  the  testimony  it  is  manifest  that  the 
court  was  fully  sustained  in  the  finding  of  the  defendant 
guilty.  The  whole  transaction,  so  far  as  the  assault  was 
concerned,  was  outside  of  the  saloon,  and  was  an  unwar- 
ranted and  unjustifiable  assault. 

2.  The  affidavits  for  a  new  trial  do  not  show  any  grounds 
for  granting  the  motion.  That  which  purports  to  be  new 
evidence  is  purely  cumulative,  and  there  is  no  valid  reason 
offered  for  the  failure  to  produce  it  on  the  trial.  The  wit- 
nesses had  been  talking  with  the  defendant  on  business 
both  immediately  before  and  immediately  after  the  occur- 
rence, and  were  at  his  side  during  it.  He  did  not  show 
any  diligence  in  the  matter. 

3.  We  see  no,  error  in  the  memorandum  of  costs.  The 
defendant  was  justly  chargeable  with  the  attorney's  fee,  and 
it'  was  proper  to  allow  it.  Whether  it  should  go  to  the 
county  attorney  or  to  the  district  attorney  is  a  question 
between  themselves,  and  about  which  the  defendant  has  no 
concern.  We  are,  however,  inclined  to  think  that  the  fee- 
bill  was  intended  to  allow  the  attorney's  fee  to  the  attorney 
having  charge  of  the  case,  without  regard  as  to  whether 
it  was  the  county  attorney  or  the  district  attorney. 

4.  It  is  claimed  by  the  appellant  that  none  of  the  wit- 
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nesses  for  the  prosecution  are  shown  to  have  appeared  be- 
fore the  clerk  within  the  two  days  after  the  trial,  and 
claimed  their  fees,  as  required  by  statute.  It  is  not  neces- 
sary that  the  cost-bill  should  show  this  Jact.  If,  on  the 
face  of  the  memorandum  of  costs,  the  names  of  the  wit- 
nesses, the  number  of  days  claimed,  and  the  amounts,  ap- 
pear, the  court  will,  in  the  absence  of  any  contrary  showing, 
presume  that  the  witnesses  appeared  within  the  statutory 
time  and  claimed  their  fees.  The  cost-bill,  in  the  present 
ease,  shows  all  that  is  necessary. 

The  record  is  very  imperfect,  but  shows  that  the  trial 
begran  and  was  proceeded  with  some  time  in  September, 
1886,  but  it  does  not  appear  when  it  ended.  The  judgment 
seems  to  have  been  rendered  on  the  fifteenth  of  December, 
1886.  The  motion  for  a  new  trial  is  stated  to  have  been 
made  on  the  same  day.  But  one  of  the  aflSdavits  for  a  new 
trial  was  sworn  to  on  the  first  of  December,  and  filed  on 
the  third  of  December;  another  was  sworn  to  and  filed  on 
the  third  of  December,  and  the  other  one  was  sworn  to  on 
the  ninth  of  December,  but  does  not  appear  to  have  been 
filed.  The  memorandum  of  costs  was  filed  on  the  twenty- 
ninth  of  November.  From  the  confusion  of  dates  it  is  im- 
possible for  this  court  to  say  whether  the  cost-bill  was  filed 
in  time  or  not.  But  this  objection  to  the  cost-bill  cannot 
be  raised  in  this  court  for  the  first  time  in  the  case.  It 
must  be  raised  in  the  court  below;  but  this  was' not  done. 

The  other  objection  to  the  cost-bill,  that  the  witnesses  of 
the  prosecution  were  in  attendance  in  two  cases  at  the  same 
time,  and  were  allowed  attendance  fees  in  both,  is  not  ten- 
able. The  motion  to  retax  costs  contains  no  such  objection. 
It  is  too  late  to  raise  it  in  this  court  for  the  first  time.  It 
should  have  been  raised  in  the  court  below. 

There  was  no  error  in  taxing  the  whole  costs  against  the 
defendant  The  fact  that  Thompson  was  tried  with  him 
on  the  same  charge,  and  was  acquitted,  will  not  affect  the 
responsibility  of  th§  defendant.  The  costs  against  him 
would  have  been  no  more,  nor  would  they  have  been  any 
less,  if  he  had  been  charged  alone  and  tried  alone. 

It  is  due  to  the  court  and  to  the  counsel  that  we  should 
say  that  the  careless  style  of  throwing  the  record  together, 


Digitized  by 


Google 


240  People  r.  Peacock.  [June,  1887. 

as  is  shown  in  this  case,  greatly  increases  the  labors  of  the 
court,  and  ought  not  to  be  indulged  in.  It  is  proper,  also, 
that  we  should  call  attention  to  the  fact  that,  when  the 
statute  provides  that  the  judgment  and  some  orders  are 
parts  of  the  judgment  roll,  it  was  not  intended  that  this 
provision  should  be  extended  to  include  whatever  counsel 
may  choose  to  insert  in  place  of  these. 

We  do  not  perceive  that  there  was  any  error  in  the  action 
of  the  district  court.  The  judgment  and  order  are  there- 
fore aflSrmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


THE  PEOPLE   OF   THE  TERRITORY  OF  UTAH, 
Respondent,  r.  A.  J.  PEACOCK,  Appellant. 

Decided  in  accordance  with  People  v.  Peacock^  ante 
p.  237. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district,  and  from  an  order  refusing  a  new  trial. 

Mr.  T:  Moloney^  for  appellant. 

Mr.  F.  S.  Richards  and  Mr.  J,  H,  MoylCy  for  respond- 
ent 

BOREMAN,  J.: 

The  record  in  this  case  is  very  meagre  and  imperfect, 
and  the  points  sought  to  be  raised  have  reference  solely  to 
the  memorandum  of  costs,  and  are  the  same  as  were  raised 
in  the  case  of  Peopk*,  eic.  v.  Peacock,  ante  p.  237.  For  our 
views  on  the  points  raised  we  refer  to  the  opinion  delivered 
in  that  case. 

The  order  and  judgment  of  the  court  below  are  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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THE  PEOPLE  OF  THE  TERRITOKY  OF  UTAH, 

Eespondent,  v.  ANDREW  PETTIT,  Appellant. 

Appeal — Record. — Where  no  statement  upon  motion  for  new  trial 
was  made  and  no  bill  of  exceptions  settled  or  signed  by  the  trial 
judge,  and  the  record  discloses  no  written  requests  to  charge  the 
jury,  and  the  instructions  to  the  jury  complained  of  were  deliv- 
ered orally  by  the  court  and  taken  by  the  court  stenographer, 
but  in  no  way  embodied  in  the  record  on  appeal;  held^  that  the 
charge  of  the  court  was  not  before  the  appellate  court  for  review. 

Appeal  from  a  judgment  of  the  district  court  of  the  third 
district  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  11.  R.  Watrous  and  Mr.  W.  W.  Woods,  for  ap- 
pellant. 

3{r.  George  S.  Peters,  for  respondent. 

Henderson,  J. : 

The  defendant  was  convicted  in  the  district  court  of  the 
crime  of  grand  larceny.  Motion  for  new  trial  was  made 
and  denied.  The  defendant  was  sentenced,  and  he  now 
appeals  to  this  court  from  the  order  denying  his  motion  for 
a  new  trial,  and  from  the  judgment  The  only  complaint 
made  here  is  that  the  court  erred  in  charging  the  jury.  No 
bill  of  exceptions  was  settled  or  signed  by  the  trial  judge, 
and  no  statement  on  motion  for  new  trial  was  made.  The 
record  shows  that  the  defendant  filed  with  the  clerk  in  the 
court  below  a  paper,  which  was  entitled  "Bill  of  Excep- 
tions," which  purports  to  contain  the  substance  of  the  tes- 
timony on  the  trial  and  the  charge  of  the  court,  but  this 
bill  was  never  signed  or  settled.  The  record  discloses  no 
written  requests  to  charge  the  jury,  but  the  part  of  the 
charge  complained  of  is  said  to  be  contained  in  the  general 
charge  of  the  court,  which  was  delivered  orally  and  taken 
by  the  court  stenographer. 

The  appellant  claims  that  under  section  315  of  the  crim- 
inal practice  act  of  1878  (Laws  1878,  p.  126),  he  can  have 
the  benefit,  on  this  appeal,  of  objections  to  the  charge  with- 
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out  settling  a  bill  of  exceptions  or  statement  on  motion  for 
new  trial;  that  the  stendgrapher*s  minutes  transcribed  are 
a  part  of  the  record,  and,  as  such,  can  be  reviewed  on  ap- 
peal.    The  section  referred  to  is  as  follows: 

"Sec.  315.  When  written  charges  have  been  presented, 
given,  or  refused,  the  questions  presented  by  such  charges 
need  not  be  excepted  to  or  embodied  in  a  bill  of  exceptions, 
but  the  written  charges,  or  the  report,  with  the  indorse- 
ments showing  the  action  of  the  court,  form  a  part  of  the 
record,  and  any  error  in  the  decison  of  the  court  thereon 
may  be  taken  advantage  of  on  appeal  in  like  manner  as  if 
embodied  in  a  bill  of  exceptions.'* 

Section  284  of  the  criminal  practice  act  (Laws  1878,  p. 
120)  provides  that  "either  party  may  present  to  the  court 
any  written  charge,  and  request  that  it  be  given.  If  the 
court  think  it  correct  and  pertinent,  it  must  be  given;  if 
not,  it  must  be  refused.  Upon  each  charge  presented,  and 
given  or  refused,  the  court  must  indorse  and  sign  its  de- 
cision." 

These  provisions  of  the  statute  are  intended  to  give  to 
a  party  the  right  to  present  written  requests  for  instruc- 
tions to  the  jury,  and,  when  such  retjuests  are  presented, 
require  the  court  to  indorse  its  decisions  respecting  such 
requests  thereon  in  writing,  and  to  constitute  such  re- 
quests and  decisions  a  part  of  the  record  which  may  be  re- 
viewed by  this  court  on  appeal  without  being  embodied  in 
a  bill  of  exceptions,  or  statement  on  motion  for  new  trial; 
but  they  do  not  refer  to  the  general  charge  of  the  court 
given  orally,  and  taken  by  the  stenographer.  Such  in- 
structions can  only  be  made  part  of  the  record  by  bill  of 
exceptions  or  statement  settled  and  signed  by  the  trial 
judge.  Laws  1878,  sec.  309,  p.  125;  Id.,  sec.  339,  p.  132; 
Id.,  sec.  369,  p.  138.  Therefore  in  this  case  the  charge  is 
not  before  us:  Sfafc  v.  Forsha,  8  Nev.,  139;  Slate  v.  Ah 
Mook,  12  Nev.,  373;  People  v.  Thorn psoh,  28  'Cal,  219; 
rmje  V.  (yNieU  12  Cal.,  483. 

No  error  appearing  in  the  record,  the  judgment  and 
order  appealed  from  should  be  affirmed. 

Zane,  C.  J.,  and  Bokeman,  J.,  concurred. 
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WASATCH  MINING  CO.,  Respondent,  v.  JOSEPH  A. 
JENNINGS  and  others,  Appellants. 

Corporations.  -Lien  for  Advances.— Plaintiff  brought  suit  to  de- 
clare a  deed  absolute  in  form  a  mortgage  and  for  an  accounting, 
and  alleged  that  the  summonses  issued  in  the  cases  that  resulted 
in  the  judgments  and  sales  under  which  defendants  claimed  title 
were  not  served  on  a  proper  person;  that  after  the  sale  on  execu- 
tion and  before  the  time  for  redemption  had  expired,  the  plaintiff 
agreed  that  if  J.  and  C.  would  redeem  the  property  and  protect 
the  interest  of  the  company  and  advance  the  money  to  redeem, 
such  advance  would  be  treated  by  plaintiff  as  a  preferred  debt 
and  that  J.  and  C.  should  hold  the  deed  given  on  sale  as  security 
and  should  hold  title  until  the  money  was  refunded,  and  that  J. 
and  C.  did  so;  Jield,  that  complaint  showed  in  J.  and  C.  an  equit- 
able claim  on  the  property  until  advances  were  paid  back,  unless 
the  transaction  was  within  the  statue  of  frauds. 

Parol,  Evidence  to  show  Deed  a  Mortgage. — Complaint  further 
alleged  that  J.  and  C.  were  directors  in  the  plaintiff  company  and 
the  former  its  president  and  took  part  in  the  meetings,  held^  that 
parol  evidence  was  admissible  to  show  the  fiduciary  relation  and 
that  the  deed  absolute  on  its  face  was  a  mortgage. 

Corporations.— Constructive  Trust  in  Directors.— Where  two 
directors  obtain  title  and  absolute  deed  as  above,  they  are  in  pos- 
session as  trustees  for  the  corporation  and  should  account,  though 
it  were  conceded  that  the  advance  was  not  a  loan  to  the  company 
and  that  the  deed  was  not  obtained  by  actual  fraud. 

Mortgagor  and  Mortgagee. — Mortgagee  in  Possession  op  Mining 
Property.-  Where  mortgagee  or  trustee  is  in  possession  of  mining 
property  under  a  deed  absolute  in  form  with  knowledge  and  con- 
sent of  mortgagor,  he  should  be  allowed  not  only  for  the  actual 
cost  of  extracting  the  ore,  but  also  for  all  reasonable  expenditures 
in  developing  and  improving  the  property,  so  far  as  its  value  was 
increased  by  such  development  and  improvement. 

Appeal  from  a  decree  of  the  district  court  of  the 
third  district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Messrs,  Shecks  &  Rawlins,  and  Mr.  P.  L.  Williams, 
and  Mr,  Le  Grand  Young,  for  appellants. 

The  complaint  stated  no  cause  of  action,  or  any  matter 
entitling  the  plaintiff  to  equitable  relief.    According  to  its 
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allegations  the  judgments,  and  all  proceedings  based 
thereon,  including  the  deed  to  Jennings  and  Clark  were 
utterly  void,  not  even  creating  a  cloud  upon  the  title  alleged 
to  be  in  the  plaintiflF.  The  remedy  of  the  plaintiff,  if  it  had 
any,  was  an  action  of  ejectment,  to  recover  the  possession 
of  the  property:  Lewis  \,  CockSf  23  Wall.,  466;  Killainy, 
Ebbinghaus,  110  U.  S.,  568;  Freeman  on  Judgments,  Sec. 
117;  3  Pomeroy's  Equity,  431. 

The  agreement  alleged  in  the  complaint,  to  the  effect 
that  Jennings  and  Clark  took  the  deed  absolute  in  form, 
subject  to  a  trust  in  favor  of  the  plaintiff,  not  being  founded 
upon  an  instrument  of  writing  subscribed  by  the  parties, 
was  void  under  the  statute  of  frauds,  and  the  court  erred 
in  admitting  oral  evidence  to  establish  it:  Bamett  v. 
.  Dougherty y  ^2^  Venn,  St.,  371;  KeUiimy,  Smith,  33  Penn. 
St..  158;  Payne  Admr.  v.  Patterson  Admr,,  77  Penn.  St, 
134;  Bennett  v.  The  Dollar  Savings  Bank,  87  Penn.  Si, 
382;  103  Penn.  St.,  446;  Levy  v.  Brush,  45  N.  Y.,  589; 
Wheeler  v.  Reynolds,  66  N.  Y.,  227,  236;  Shafter  v.  Hunt, 
ington,  53  Mich.,  310;  Watson  v.  Erb,  33  O.  St,  35;  2  Story, 
Eq.,  1201  a;  JValter  v.  Klock,  55  111.,  362;  Lathrop  v. 
Hoyt,  7  Barb.,  59;  Botsford  v.  Burr,  2  John.  Ch.,  405; 
Hall  V.  Shultz,  4  John.,  240;  Howland  v.  Bkike,  97  U.  S., 
624;  7  Bissell,  (C.  C.)  40;  3  Sumner,  (C.  C.)  435;  Rich, 
ardson  v.  Johnson,  41  Wis.,  100;  1  Jones  on  Mortgages, 
Sec.  324;  Comp.  Laws  of  Utah,  Gen.  Sec.  1010. 

If  the  plaintiff  desired  to  set  aside  the  transaction,  it  was 
necessary  that  it  should  act  promptly,  otherwise  its  right 
to  do  so  would  be  lost:  Twin-Lick  Oil  Company,  v.  Mar- 
bury,  91  U.  S.,  587;  Hotel  Co,  v.  Wade,  97  U.  S.,  22,  23; 
Rolling  Stock  Co.  v.  Railroad,  34  O.  St,  464;  Morawetz  on 
Corp.,'Sec.  245;  37  N.  J.  L.,  102;  113  U.  S.,  326. 

In  this  case  the  complaint  not  having  been  filed  for  more 
than  five  years  after  the  cause  of  action  accrued  to  apply 
for  redemption,  it  was  barred  by  the  statute  of  limitations: 
Koch  V.  Briggs,  14  Cal.,  256;  Espirwsaw,  Gregory,  40  Gal., 
59;  40  Cal,  117;  Henry  v.  Hotaling,  41  Cal.,  22;  Grattan 
V.  Wiggins,  23  Cal.,  34,  35;  Cunningham  v.  Hawkins,  24 
Cal.,  410;  Arrington  v.  Liscom,  34  Cal.,  372;  Caufman  v. 
Sayre,  2  ]B,  Monroe,  302;  King  v.  Meigher,  20  Minn.,  264; 
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2  Jones  on  Mortgages,  Sec.  1146;  Montgomery  v.  Specty  55 
CaL,  252;  Pico  v.  Gallardo,  52  Cal.,  206. 

As  a  general  rule  an  ordinary  mortgagee  in  possession, 
is  only  liable  to  exercise  such  care  and  diligence  as  is 
usually  exercised  by  a  provident  owner.  He  is  only  liable 
for  his  net  receipts  after  deducting  the  expenses  such  an 
owner  would  make:  2  Jones  on  Mortgages,  Sees.  1123, 1125. 

There  is,  however,  a  distinction  between  the  rights  of  an 
ordinary  mortgagee,  and  a  grantee  in  possession  under  a 
deed  absolute  in  form,  given  by  way  of  security  merely,  in 
reference  to  accounting.  Such  a  grantee,  has  not  only  all 
the  rights  of  a  mortgagee,  but  is  also  the  general  agent  of 
the  grantor,  to  manage  the  property  in  his  discretion  and 
is  entitled  to  credit  for  all  expenditures,  both  for  repairs 
and  permanent  improvements,  which  the  owner  himself 
would  or  might  make  in  the  exercise  of  ordinary  and 
reasonablecare:  Hatyer's  Appeal,  64Penn.  St.,  315;  Ber- 
nard V.  Jennison,  27  Mich.,  230;  Bacon  v.  Cotfrell,  13 
Minn.,  194;  Rotvena  v.  Skarj^s  Rifle  Mfg,  Co,,  29  Conn., 
282,  323;  2  Jones  on  Mortgages,  Sees.  1117,  1137;  2  Lead. 
Cas.  in  Eq.,  2011;  Waters  v.  Stevenson,  13  Nev.,  181. 

Messrs.   Sutherland  &  McBride,  for  respondent: 

Constructive  trust  was  imposed  on  directors  in  fiduciary 
relation:  2  Pomeroy  Equity  Jur.,  Sees.  1053,  955,  956;  1 
Lead.  Cases  in  Eq.,  97;  Home  v.  Feuda,  5  John.  Ch.,  388; 
Fogg  v.  Mann,  2  Sumn.,  486;  Weaver  v.  Webb,  1  Casey, 
270;  Llyod  v.  Lyiwh,  Id.,  419;  Smiley  v.  Dixon,  1  Pen.  and 
Watts,  439;  Roihwell  v.  Dewers,  1  Black,  618;  Bell  v.  Webb, 
1  Gill,  163;  Wade  v.  Pettibme,  11  Ohio,  57;  McDowell  v. 
Melroy,  69  111.,  498;  Harper  v.  Perry,  27  Iowa,  57;  Case 
V.  Carrol,  35  N.  Y.,  385;  Torry  v.  Orleans  Bank,  9  Prige., 
650;  Cumberland  Coal  Co.  v.  Sherman,  30  Barb.,  553; 
Trotter  v.  Smith,  59  111.,  240;  Miller  v.  McOacker,  15  Abb. 
New  Cases,  204;  Wright  v.  Gray,  101  111.,  233;  Dickinson 
V.  Codwise,  1  Sandf.  Ch.,  214;  Cox  v.  Ornsman,  76  Ind., 
210;  David  v.  Tucker,  41  Conn.,  197;  Church  v.  Roland, 
64  Pa.  St,  442;  Ryan  v.  Da^,  34  N.  Y.,  307;  Coyote  etc,  Co. 
V.  Rubble,  8  Ore.,  300. 
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A  person  agreeing  verbally  to  bid  on  lands  for  another 
at  sheriff's  will  be  decreed  to  hold  in  trust,  though  he 
takes  the  title  in  his  own  name:  Siring  v.  Glasgow,  2 
Murph.,  289;  Denton  v.  McKenzie,  1  Desau.,  289;  Brown 
V.  Lynch,  1  Paige,  147;  Lellnrd  v.  Casey,  2  Bibb,  459; 
Lang  v.  McKee,  13  Mich.,  124;  Rose  v.  Baies,  12  Mo., 
30;  Walford  v.  Harrington,  86  Pa.  St.,  39;  Marlatt  v. 
Warwick,  18  N.  J.  Eq.,  108;  Combs  v.  Little,  3  Green., 
Ch.  310;  Beegle  v.  Wintz,  55  Pa.  St.,  369;  Hidden  v.  Jor- 
dan, 21  Cal.,  92;  Sandfoss  v.  Janey,  35  Cal.,  481. 

Director  will  be  held  to  be  trustee:  Covington,  etc,,  R. 
R.  Co.  V.  Browlen  Heirs,  9  Bush.,  470;  Rothwell  v.  Dewecs, 
1  Black,  613;  Bfmnett  v.  Austin,  81  N.  Y.,  308;  BaiTctf 
V.  Stewart,  3  Sand£  Ch.,  15;  Cameron  v,  Lewis,  56  Miss., 
76;  Seichrisfs  Appeal,  66  Pa.  St.,  237;  Onson  v.  Cown, 
22  Wis.,  329;  Walford  v.  Herrington,  74  Pa.  St.,  311; 
i?08f?  V.  Hayden,  35  Kans.,  106;  S.  C.  57  Am.  R  145; 
Judd  V.  Morsely,  30  Iowa,  423;  Bennon  v.  Bean,  9  Iowa, 
395;  J5r?/ari/  v.  Hendricks,  5  Id.,  256. 

On  the  case  stated  and  found  the  statute  of  limitations 
commenced  to  run  on  the  completion  and  discovery  of 
the  fraud — when  the  fiduciary  person  throws  off  the  mask 
and  proclaims  his  intention  to  retain  the  advantage  whigh 
he  is  found  to  hold  against  conscience:  Covington,  etc.,  R. 
R.  Co.  V.  Bolder,  9  Bush.,  483;  Currey  v.  Allen,  3  Cal., 
254;  Manning  v.  Hay  dim,  5  Sawyer,  379;  Millard  v. 
Hathaway,  27  Cal.,  119,  145;  2  Pom.  Eq.,  sec.  917  and 
notes;  Schroder  v.  Johns,  27  Cal.,  274 ;  Beatibien  v. 
Beanhien,  23  How.,  207;  Miller  v.  Mclntyre,  6  Pet,  66; 
Elmendorf  v.  Taylor,  10  Wheat,  152;  Kane  v.  Bloods 
good,  7  John.  Ch.,  90, 135;  Michond  v.  Girod,  4  How.,  560. 

Directors  were  trustees,  and  holding  and  working  the 
property  in  violation  of  their  trust  The  rule  in  such  ac- 
counting denies  credit  for  expenses:  Salishnry  v.  McCoon, 
3  N.  Y.,  379;  NeshiH  v.  ^7.  Paul  Lumber  Co.,  21  Minn., 
491;  Bnll  v.  Griswold,  19  HI.,  631;  L^le  Royal  M.  Co.  v. 
Hertin,Wl  Mich.,  336;  Symes\.  Oliver,  13  Mich.,  9;  Grant 
v.  Smith,  26  Mich.,  201,  206,  208;  Winchester  v.  Craig, 
33  Mich.,  205,  221,  222;  Wather  v.  Wetmore,  I.  E.  D. 
Smith,  7;  Belts  v.  Lee,  5  John.,  348;  Curtin  v.  Groai,  6 
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John.,  168;  Brown  v.  Sew,  7  Cow.,  95;  Riddle  v.  Driver, 
12  Ala.,  590;  Rice  v.  Hallerbeek,  19  Barb.,  664;  Babcock 
V.  Gill,  10  John.,  287;  Ellis  v.  Wise,  33  Ind,  127;  Sntjder 
V.  Vaiix,  2  Rawle,  423;  Miller  v.  Humphries,  2  A.  K. 
Marsh,  446:  i)ar/8  v.  Easley,  13  111.,  192;  ^a/ber  v. 
Wheeler,  8  Wend.,  505;  Bly  v.  C7.  S.,  4  Dill.,  466;  Sfuart 
V.  Phelps,  39  Iowa,  14;  Benjamin  v.  Benjamin,  15  Conn., 
347;  C7.  &  v.  ilfiVZ,?,  9  Fed.  Rep.,  684 

Wherever  credits  are  allowed  to  mortgage  for  improve- 
ments good  faith  and  innocent  mistake,  and  no  knowledge 
of  facts  which  could  render  the  title  defective  are  essential: 

3  Bon.  Eq.,  sec.  1242,  notel;  Jackson  v.  Loomis,  4  Com., 
172;  Hatcher  v.  Briggs,  6  Oregon,  31;  Morrison  y,  Robin- 
son, 31  Pa.  St.,  456;  Russell  v.  Blake,  2  Pick.,  507;  Utter- 
bach  V.  Barnes,  1  McLean,  242;  Dothage  v.  Stuart,  35  Mo., 
231;  White  v.  Morn,  21  Cal.,  34;  McGarraty  v.  Byington, 
12  Id.,  426;  Worthington  v.  Young,  8  Ohio,  401;  Bidell 
v.  Shaw,  59  N.  Y.,  46;  Mooi-e  v.  Cable,  1  John.  Ch.,  384, 
387;  Weimon  v.  Roberts,  10  How.  Pr.,  54;  Williams  v. 
GAfc^,  20  How.,  538-9;  Coleman  v.  Wotherspoon,  66 
MA,  289;  Cawa/  5an/c  v.  Hudson,  14  U.  S.,  67,  82-83; 
Benedict  v.  Gilman,  4  Paige,  62;  i^?*o.s/  v.  Davis,  31  Ind., 
40,  41;  ilficWo  V.  Delaye,  17  N.  Y.,  80;  Dar/  v.  Hercaler, 
57  m.,  450;  Davidson  v.  Barclay,  63  Pa.  St.,  417;  Green 
v.  Dixon,  9  Wis.,  539;  Haven  v.  Adams,  8  Allen,  366; 
Bamberger  v.  Turner,  63  Ohio  St.,  267. 

Zane,  C.  J. : 

This  is  an  appeal  from  the  third  district  court  of  Utah. 
The  plaintiff,  a  mining  corporation,  alleged  in  its  com- 
plaint that  on  the  second  day  of  January,  1877,  it  was  the 
owner  in  fee,  and  was  in  possession  of,  the  Walker  <fe 
Walker  extension  and  the  Buckey  mines,  and  also  of  a 
portion  of  the  Pinyon  mine,  described  therein;  and  that 
these  mines  were  of  the  value  of  $300,000;  that  on  the 
second  day  of  January,  1877,  Gust.  Norquist,  Swan  Ole- 
son,  and  John  Danielson  obtained  judgments  against 
plaintiff  aggregating  $781.81;  that  executions  were  issued, 
in  pursuance  of  which  the  mines  were  sold  to  the  plain- 
tiffs in  those  actions  for  the  amount  of  such  judgments 
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and   costs;    that    William    Jennings,    a   stockholder   and 
president  of  the  corporation,  and  John  Clark,  also  a  stock- 
holder, at  a  meeting  of  the  stockholders  agreed  with  the 
company  to  redeem  the  pro]>erty  from  the  sale,  and  to  ad- 
vance the  moneys  therefor*,  that  it   was  agreed  that  such 
advance   should  be  treated    as  a  preferred  debt;    that  as 
security  for  this  advance  the  said  Jennings  and  Clark  should 
buy  the  certificates  of  sale,  and  should  take  the  marshal's 
deed  in  their  own  names,  and  should  hold  the  title  until 
their  advances,  and  interest  thereon,  should  be  refundeii; 
that,  in  pursuance  of  such  agreement,  Jennings  and  Clark 
purchased  the  certificates,  and  took  the  marshal's  deed  in 
their  own  names;  that  on  the  fifth  day  of  September,  1879, 
Clark  conveyed  his  interest  to  Joseph  A.  Jennings,   son 
of  William  Jennings,  who  at  the  time  of  the  conveyance 
was  informed  of   the  facts;    that  William  Jennings  took 
possession  of  the  mines,  and,  during  the  years  1878  and 
1879,  either  alone  or  in  concert  with  one  or  both  of  the 
other  defendants,  received  rents  and  profits  therefrom  more 
than  sufficient  to  reimburse  the  amount  paid  for  such  cer- 
tificates, and  the  interest  thereon,  and  since  the  last-named 
date  has  worked  the  mines,  and  converted  to  his  or  their 
own  use  large  sums  of  money,  amounting  to  $125,000;  that 
William  Jennings  executed  to  his  son,  Isaac  Jennings,  one 
of  the  defendants  herein,  a  deed   purporting  to  convey 
459-500  of  William's  half   interest  in  the  Buckey  mine; 
that  this  conveyance  was  without  consideration,  and  was 
made  with  notice  of  all  the  facts  affecting  the  title;  that 
in  1880,  and  since  that  time,  William  and  Joseph  Jennings 
were  requested,  on  behalf  of  the  corporation,  to  account 
for  the  rents  received  and  ores    taken   from   the   mines, 
and,  after  deducting  the  amounts  due  them  for  advances  in 
buying  in  said  property,  to  pay  the  residue,  and  convey  the 
title  acquired  by  the  marshal's  deed.     This  they  refused  to 
do.     And  plaintiff  also  alleges  a  readiness  at  all  times  to 
pay  the  amount  due  for  such  advances;  and,  if  such  pay- 
ments had  not  been  made  out  of  the  rents  and  profits,  an 
offer  to  pay  is  alleged.     The  plaintiff  prayed  that  defend- 
ants be  required  to  account  for  all  moneys  received  for  rent 
and  for  ores,  and  to  pay  the  same  to  plaintiff,  less  advances 
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and  proper  charges,  and  that  they  be  decreed  to  convey 
and  release  to  plaintiff  all  their  right  and  title  through  the 
marshaFs  deed,  and  surrender  possession  of  the  mines;  and 
plaintiffs  prayed  for  such  other  relief  as  might  be  equitable. 
The  defendants  answered,  admitting  that  plaintiff  was 
the  owner  of  the  mines  prior  to  the  sale,  but  denying  the 
other  allegations  of  the  complaint  Defendants  alleged,  in 
their  answer^  that  the  stockholders,  at  the  meeting  men- 
tioned in  the  complaint,  refused  to  be  assessed  to  raise  the 
amount  necessary  to  redeem  the  property  from  the  sale 
mentioned,  and  that  William  Jennings  then  offered  to  ad- 
vance the  necessary  sum,  if  Clai*k  would  join  with  him, 
and  to  make  the  redemption,  if  the  corporation  would 
agree  to  refund  the  same  within  three  months, -but  the 
company  refused  to  make  such  agreement;  that  no  other 
meeting  was  held,  and  the  stockholders  wholly  abandoned 
and  forfeited  its  property  and  corporate  franchise.  The 
statute  of  limitations  is  also  set  up  as  a  defense.  Defend- 
ants also  allege,  in  their  answer,  that,  during  the  period 
they  owned  and  were  in  possession  of  the  mines  and  min- 
ing property,  they  expended  large  sums  of  money  in  the 
development  and  improvement  thereof,  which  amount  was 
largely  in  excess  of  all  the  receipts  from  the  ore  extracted 
from  said  mines,  and  disposed  of  by  them,  or  any  of  them; 
that,  as  defendants  were  informed  and  believed,  and  al- 
leged the  facts  to  be,  such  expenditure  exceeded  the  re- 
ceipts by  a  sum  of  not  less  than  §40,000;  that  the  expend- 
itures were  made  in  good  faith  by  defendants  as  the  own- 
ers of  the  property,  and  thereby  the  same  was  greatly  im- 
proved and  benefited,  and  its  value  enhanced;  that  the 
work  upon  and  improvement  of  the  property,  and  expend- 
iture thereon,  was  made  with  the  full  knowledge  of  each 
and  all  of  the  stockholders  and  officers  of  the  company; 
that  neither  the  stockholders  nor  officers,  notwithstanding 
their  knowledge,  had  ever  objected  to  the  said  work,  de- 
velopment, or  improvement  of  the  property,  or  to  such  ex- 
penditure thereon,  but  at  all  times  had  acquiesced  therein. 
Defendants  further  alleged  that  they  had  held  the  title  and 
possession  of  the  property  in  their  own  right,  and  still 
so  hold  it. 
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On  the  trial  the  defendants  objected  to  the  admission 
of  any  evidence,  on  the  grounds  that  the  complaint  stated 
no  cause  of  action.  The  court  overruled  the  objection. 
The  defendants  excepted,  and  assign  such  ruling  as  error. 

It  was  alleged  in  the  complaint  that  the  summonses  is- 
sued in  the  cases  that  resulted  in  the  judgments  and  sales 
under  which  defendants  claim  title  to  the  property  were 
served  on  Samuel  W,  Biter,  and  that  he  was  not  a  proper 
person  upon  whom  to  make  service.  If  defendants'  right 
depended  upon  such  a  service  alone,  the  complaint  would 
present  no  equitable  cause  of  action.  But  it  further  ap- 
pears, from  the  allegations  of  the  complaint,  that  after 
the  sale,  and  before  the  time  of  redemption  had  expired, 
the  plaintiff  agreed  that,  if  Jennings  and  Clark  would  re- 
deem the  property,  and  protect  the  interest  of  the  com- 
pany, and  advance  the  money  necessary  therefor,  such  ad- 
vance should  beheld  by  them  and  treated  by  the  company  as 
a  preferred  debt;  that,  as  security  for  the  money  advanced, 
Jennings  and  Clark  should  buy  the  certificates  of  sale  and 
take  the  marshal's  deed  in  their  own  names,  and  should 
hold  the  title  so  derived  until  their  advances  had  been  re- 
funded to  them.  The  complaint  contained  the  further  al- 
legations (with  others)  that  Jennings  and  Clark  made  the 
advance  to  protect  the  rights  of  the  company,  and  took 
the  marshal's  deed  in  their  own  names  as  security.  In 
view  of  such  allegations,  it  cannot  be  said  that  the  de- 
fendants had  no  equitable  claim  on  the  property  until  their 
advances  were  paid,  unless  the  transaction  is  within  the 
statute  of  frauds.  And  the  allegation  of  payment  in  rents 
and  profits  rendered  a  statement  of  an  account  necessary. 

A  further  objection  was  made  to  the  introduction  of 
evidence  on  the  ground  that  the  statute  of  frauds  ren- 
dered oral  evidence  inadmissible.  That  objection  was  also 
overruled,  and  exception  taken.  That  ruling  is  assi^ed 
here  as  error. 

The  defendants  claim  that,  because  of  the  statute  of 
frauds,  the  evidence  offered  was  inadmissible  to  show  that 
the  marshal's  deed,  absolute  in  form,  should  be  regarded 
as  an  equitable  mortgeige,  or  that  it  was  subject  to  a  trust 
in  favor  of  plaintiff.     It  does  not  appear  from  the  corn- 
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plaint  that  an  instrument  of  writing  was  subscribed  by 
the  parties,  and  the  agreement  set  up  in  the  complaint 
is  denied  in  the  answer.  Section  1010,  Comp.  Laws  Utah, 
1876,  declares  "that  no  estate  or  interest  in  lands  other 
than  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  lands,  or  in  any  manner 
relating  thereto,  shall  hereafter  be  created,  granted,  as- 
signed, surrendered,  or  declared  unless  by  act  or  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surren- 
dering, or  declaring  the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing."  Id.,  sec.  1011:  **The  foregoing 
provision  shall  not  be  construed  to  prevent  any  trust  from 
arising  or  being  extinguished  by  implication  or  operation 
of  law;  nor  to  abridge  the  powers  of  courts  to  compel 
the  specific  performance  of  agreements  in  case  of  part 
performance  thereof."  Trusts  arising  by  implication  or 
operation  of  law  are  expressly  excluded  from  the  effects 
of  the  statute;  and  a  deed  of  conveyance,  though  absolute 
in  form,  if  given  to  secure  a  debt,  is  in  ec^uity  treated  as  a 
mortgage — a  trust  by  operation  of  law.  "To  prevent  op- 
pression in  such  cases,"  courts  of  equity  hold  "that  no 
restraint  on  the  right  of  redemption  should  be  tolerated," 
and  that  every  man  should  possess  the  capacity  to  waive  a 
right  introduced  for  his  own  benefit.  "The  better  view 
seems  to  be  that  an  absolute  conveyance  can  only  be  shown 
to  be  a  mortgage  by  proving  that  it  was  obtained  or  is 
vitiated  by  fraud,  mistake,  or  undue  influence,  or  that  the 
consideration  on  which  it  depends  is  a  loan,  and  the  whole 
transaction  consequently  defeasible;  and  if  so,  the  whole 
doctrine  may  be  referred  to  the  law  of  implied  and  re- 
sulting trusts."  2  Lead.  Cas.,  Eq.,  677.  "The  form  of 
the  transaction,  and  the  circumstances  attending  it,  are  the 
means  of  finding  out  the  intention.  If  it  was  a  mortgage 
in  the  beginning,  it  remains  so."  1  Jones,  Mortg.,  sec, 
263.  "But  if  the  indebtedness  be  not  cancelled,  equity 
will  regard  the  conveyance  as  a  mortgage,  whether  the 
grantee  so  regard  it  or  not.  He  cannot  at  the  same  time 
hold  the  land  absolutely,  and  retain  the  right  to  enforce 
payment  of  the  debt  on  account  of  which  the  conveyance 
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was  made.  The  test,  therefore,  in  cases  of  this  sort,  by 
which  to  determine  whether  the  conveyance  is  a  sale  or 
mortgage,  is  to  be  found  in  the  question  whether  the  debt 
was  discharged  or  not  by  the  conveyance."   Id.,  section  267. 

Tested  by  these  rules,  was  the  deed  to  Jennings  and 
Clark  an  absolute  conveyance  to  them,  or  should  it  be 
treated  as  a  mortgage  to  secure  the  amount  advanced  to 
obtain  it,  and  the  interest  which  might  accrue?  The  fonn 
of  the  deed  was  absolute,  but  the  circumstances  under 
which  it  was  executed  may  also  be  considered  in  finding 
out  the  intentions  of  the  parties.  The  character  of  the 
transaction  is  determined  from  its  form  and  its  circum- 
stances. If  the  $787.81  paid  to  redeem  from  the  marshal's 
sale  and  to  obtain  the  deed,  should  be  regarded  as  a  loan 
to  the  plaintiff,  and  the  deed  as  security  for  the  loan,  then 
the  deed  must  be  considered  a  mortgage.  On  the  con- 
trary, if  the  deed  should  be  regarded  as  a  purchase  by 
Jennings  and  Clark,  with  a  promise  on  their  part  to  con- 
vey to  the  plaintiff  on  payment  of  the  amount  advanced, 
then  the  deed  must  be  held  to  be  absolute. 

The  allegation  of  the  complaint  is  that  Jennings  and 
Clark  agreed  with  the  company  that  they  would  redeem 
the  property  for,  and  protect  the  interest  of,  the  company, 
and  advance  the  money  necessary  therefor — such  advance 
to  be  held  by  them  and  treated  by  the  company  as  a  pre- 
ferred debt;  that,  as  security,  they  should  buy  in  the  cer- 
tificates of  sale  in  their  name,  and  take  the  marshal's  deed 
thereon,  and  hold  the  title  so  derived  until  their  advances 
to  save  the  property  should  be  paid.  The  allegation,  in 
effect,  is  that  Jennings  and  Clark  agreed  with  the  plain- 
tiff that  the  money  advanced  by  them  to  redeem  the  prop- 
erty should  be  a  preferred  debt,  and  that  the  deed  should 
be  held  by  them  as  security  for  its  payment  If  the 
money  had  been  actually  j^aid  to  the  plaintiff  by  Jen- 
nings and  Clark,  and  the  plaintiff  had  paid  it  to  the  mar- 
shal, it  would  have  constituted  a  valid  debt  of  the  plaintiff 
to  Jennings  and  Clark  beyond  all  question.  But  if,  in  the 
absence  of  a  waiver,  such  payment  had  been  made,  the 
parties  could  waive  the  actual  delivery  of  the  money, 
and  could  regard  the  delivery  as  having  been  made.    If, 
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at  plaintiffs  request,  Jennings  and  Clark  actually  paid  the 
redemption  money  to  the  marshal  to  redeem  the  property, 
the  payment  was  for  plaintiff  *s  use,  and  the  amount  so 
paid  became  a  valid  demand,  which  tjiey  might  have  re- 
covered from  the  company.  At  the  time  of  the  transac- 
tion the  plaintiff  had  the  right  to  redeem ;  this  was  a  right 
with  respect  to  the  property  which  the  company  gave  up, 
and  promised  to  pay  the  amount  advanced  to  redeem  back 
to  Jennings  and  Clark,  if  they  would  make  the  advance, 
and  consider  it  a  debt  against  the  plaintiff,  and  hold  the 
deed  as  security  until  the  debt  was  paid.  Wo  are  of  the 
opinion  that  under  the  allegation,  the  amount  paid  to  re- 
deem should  be  regarded  in  this  case  as  a  debt  due  Jen- 
nings and  Clark  from  the  plaintiff,  and  that  the  marshal's 
deed  should  be  regarded  as  a  mortgage  to  secure  that  debt. 

The  case  of  Sandfoss  v.  Jones,  35  Cal.,  481,  is  an- 
alogous in  principle  to  the  one  under  consideration.  In 
that  case  the  court  said:  "If,  however,  we  consider  the 
averments  of  the  complaint  in  the  light  which  is  most 
favorable  to  the  defendants,  we  have  a  verbal  agreement 
on  their  part  with  an  execution  debtor,  whose  land  is 
about  to  be  sold  by  the  sheriff,  to  purchase  it  with  their 
own  funds,  and  hold  it  for  his  benefit.  Such  an  agree- 
ment is  equivalent  to  a  loan  of  the  money,  and  a  taking  of 
the  title  as  a  security  for  its  repayment,  or  an  agreefnent  by 
one  person  to  purchase  land  for  the  benefit  of  another, 
under  such  circumstances  as  would  amount  to  a  fraud 
upon  the  latter  if  the  former  was  allowed  to  repudiate  his 
promise,  and  therefore  not  within  the  statute  of  frauds." 

Still  we  are  of  the  opinion  that  the  breach  of  an  agree- 
ment to  purchase  real  estate,  and  to  convey  it  to  another 
whenever  he  should  pay  to  the  purchaser  the  price  ad- 
vanced, would  not  make  the  purchaser  a  trustee  ex  male- 
ficio.  "There  must  have  been  an  original  misrepresenta- 
tion by  means  of  which  the  legal  title  was  obtained."  The 
original  transaction  must  have  been  tainted  with  fraud. 
"A  promise  to  purchase  real  estate  at  a  sheriff 's  sale,  and 
to  convey  it  to  the  defendant  in  the  execution,  whenever 
he  should  repay  to  the  purchasers  their  advances  to  him, 
does  not  raise  a  resulting  trust  in  favor  of  the  defendant." 
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Wlieder  v.  Refpiohls,  6G  N.  Y.,  227;  Browne,  St.  Frauds, 
( 3d  Ed. )  86.  The  law  is  well  settled  that  if  an  absolute 
deed  is  taken  in  the  name  of  one,  and  the  consideration  is 
paid  by  another,  a  trust  results  to  the  latter.  The  pay- 
ment of  the  consideration  raises  the  trust. 

In  this  case,  and  in  this  transaction,  two  elements  appear 
that  do  not  appear  in  a  simple  case  where  a  person  ad- 
vances his  own  money  to  buy  land  in  which  another  has 
no  interest,  upon  a  promise  to  convey  to  such  party  when 
the  advance  has  been  refunded.  In  the  first  place,  the 
plaintiff  had  the  right  to  redeem  the  property,  which  right 
it  lost  by  relying  on  the  promise  of  Jennings  and  Clark; 
and,  in  the  second  place,  it  appears  from  the  averments  of 
the  complaint,  and  the  evidence,  that  Jennings  and  Clark 
were  both  stockholders  and  directors  of  the  corporation;  that 
the  former  was  its  president,  and  that  both  were  present  at 
and  participated  in  the  meeting  at  which  the  understand- 
ing was  reached  by  which  they  took  the  deed  in  their  own 
names.  This  understanding  was  between  themselves  as  in- 
dividuals, and  as  officers  of  the  company.  It  may  be  said 
that  regard  for  self,  and  regard  for  the  welfare  of  others, 
are  natural  to  civilized  people.  But  experience  and  ob- 
servation indicate  that  the  influence  of  the  man  as  individ- 
ual is  often  stronger  than  the  influence  of  the  man  as  the 
representative  of  another,  in  business  matters.  And, 
further,  corporations  are  obliged  to  rely  upon  their  oflBicers 
to  transact  their  business;  to  that  extent  they  must  repose 
confidence  in  them.  The  relation  of  Jennings  and  Clark 
to  the  corporation  implied  trust  and  confidence — the  rela- 
tion was  fiduciary.  The  probabilities  are  that  such  con- 
fidence had  its  influence  on  the  transaction.  If,  then,  the 
title  in  them  should  be  regarded  as  absolute,  they  would  be 
permitted  to  retain  an  advantage  that  their  relations  with 
the  corporation  aided  them  in  securing.  "When  two  per- 
sons stand  in  such  a  relation  that,  while  it  continues,  con- 
fidence is  necessarily  reposed  by  one,  and  the  influence 
which  naturally  grows  out  of  that  confidence  is  possessed 
by  the  other,  and  this  confidence  is  abused,  or  the  influ- 
ence exerted  to  obtain  an  advantage  at  the  expense  of  the 
confiding  party,  the  person  so  availing  himself  of  his  posi- 
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tiou  will  not  be  permitted  to  retain  the  advantage,  although 
the  transaction  could  not  have  been  impeached,  if  no  such 
confidential  relation  had  existed.  Courts  of  equity  have 
carefully  refrained  from  defining  the  particular  instances 
of  fiduciary  relations  in  such  a  manner  that  other  and 
perhaps  new  cases  might  be  excluded.  It  is  settled  by 
an  overwhelming  weight  of  authority  that  the  principle 
extends  to  every  possible  case  in  which  there  is  confid- 
ence reposed  on  one  side,  and  the  resulting  superiority 
and  influence  on  the  other.  The  relations  and  the  duties 
involved  in  it  need  not  bo  legal;  it  may  be  moral,  social, 
domestic,  or  merely  personal.'*  2  Pom.  Eq.  Jur.,  sec.  956. 

In  view,  therefore,  of  the  relations  of  Jennings  and  Clark 
to  the  corporation,  and  of  the  circumstances  under  which 
they  obtained  the  legal  title,  as  alleged  in  the  complaint, 
we  are  of  the  opinion  that  a  constructive  trust  should  be 
imposed  upon  them  for  the  purpose  of  remedy,  though  it 
were  conceded  that  the  consideration  advanced  was  not  a 
loan  to  the  company,  and  the  deed  was  not  obtained  by 
means  of  actual  fraud.  Such  being  the  construction  placed 
upon  this  transaction,  we  see  no  error  in  overruling  the  ob- 
jection to  the  introduction  of  the  testimony,  on  the  ground 
of  the  statute  of  frauds. 

On  July  20,  1885,  the  district  court  held  that  Jennings 
and  Clark  were  in  possession  of  the  property  as  mortgagees, 
or  trustees  for  the  plaintiflF,  and  that  the  appointment  of  a 
referee  was  necessary.  The  purpose  of  the  reference  was 
stated  in  the  order  as  follows:  "To  ascertain  the  amount 
due  to  the  plaintiff  company  from  the  defendants  for  the 
rents  and  the  issues  of  said  property,  and  for  the  purpose 
of  ascertaining  the  amount  paid  out  by  AVm.  Jennings  and 
John  Clark,  as  mortgagees,  with  respect  to  said  proi)erty." 
The  amount  paid  by  William  Jennings  and  the  other  two 
defendants  should  have  been  included  also.  The  referee 
80  treated  his  authority,  however,  and  included  the  last- 
named  payments.  Among  the  conclusions  of  law  upon 
which  this  order  was  based  is  the  following:  *'Said  defend- 
ants should  account,  for  the  benefit  of  said  plaintiflF,  for 
all  moneys  received  by  them,  or  any  or  either  of  them, 
from  said  property,  either  by  way  of  rents  or  royalties 
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for  ores  taken  out  of  the  same,  or  for  ores  extracted  by 
themselves,  or  either  of  them.  And  they  may  show  their 
expenditures  in  extracting  said  ore,  and  in  development 
work  and  improvements.  How  much  should  be  credited 
said  defendants  for  such  expenditures  against  the  moneys 
is  reserved  until  such  accounting  is  reported  by  referee  to 
this  court." 

In  pursuance  of  the  above  order  the  referee  stated  the 
account  embodied  in  the  following  findings:  "(1)  William 
Jennings  and  John  Clark,  the  predecessors  in  interest  of 
defendants,  and  mortgagees  and  trustees  of  the  property 
involved  in  this  action,  in  September,  1877,  paid  for  said 
property  the  sum  of  $864.05.  (2)  Defendants,  and  their 
predecessors  in  interest  in  the  said  mortgage  and  trnst, 
between  September,  1877,  and  the  beginning  of  this  action, 
received  for  ores  extracted  from  said  property  mortgaged 
and  held  in  trust,  and  by  them  sold,  rents  and  royalties  in- 
cluded, the  sum  of  seventy-eight  thousand  and  seventy- 
seven  23-100  dollars  ($78,077.23);  and  the  same  was  so  re- 
ceived in  the  years  following,  to-wit:  In  1879,  $1,086.50;  in 
1880,  $497.77;  in  1881,  $12,16434;  in  1882,  $56,089.78;  in 
1883,  $8,256.76.  All  said  receipts  for  1879  were  royalties 
received  under  a  lease.  (3)  Defendants,  and  their  said 
predecessors  in  interest,  over  and  above  the  amounts  stated 
in  the  first  finding,  between  September,  1877,  and  the  be- 
ginning of  this  action,  expended  in  and  about  the  working, 
improving,  and  developing  said  mortgaged  property,  and 
in  extracting,  freighting,  and  soiling  ores  therefrom,  the 
sum  of  $93,510.36.  And  such  expenditures  were  made 
in  the  years,  and  are  classified  and  apportioned,  as  follows: 


Years. 


1878. 
1879. 
1880. 
1881. 
1882. 
1883. 


Labor. 


8  2,955  m] 

15,292  48 

20,5()4  37 

4,:350  12 


Sampling 

and 
Assaying.  | 


Freight     All  other, 

and        including 

Hauling.    Supplies. 


8 


Totals. 


843,102  56 


11  00  8     153  10! 
592  03      2,272  .33' 
4,046  86     17,619  52| 
978  86;      2,001  10 


?       97  81'  8 
191  ISi 
2,875  64, 
7,047  r>3 

11,244  14 
1,276  70 


97  81 

191  18 

5,995  34 

25,20i  .37 

53,414  89 

8,606  77 


85,628  75i  822,046  05|    22,733  OOJ  $93,510  36 
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No  work  upon  the  property  other  than  resetting  the 
stakes  thereof,  and  taking  care  of  it,  was  done  by  defend- 
ants, until  1880.  (4)  The  total  number  of  tons  of  ore  ex- 
tracted by  defendants,  and  their  said  predecessors  in  inter- 
est, is  3,215.  The  expenditure  which  directly  contributed 
to  the  extraction  of  said  ore,  and  which,  if  the  location  of 
ore  bodies  had  been  known  in  advance  of  the  development 
work,  would  have  suflSced  to  extract  and  raise  said  ore  to 
the  surface,  and  with  the  aforesaid  expenditure  for  hauling 
freights,  sampling,  and  assaying  to  convert  the  same  into 
the  moneys  received  therefor  as  aforesaid,  is  $8  per  ton, 
and  for  said  3,215  tons,  $25,720.  (5)  Not  included  in  the 
foregoing,  Joseph  A.  Jennings,  one  of  the  defendants,  ren- 
dered services  as  superintendent,  and  in  assaying  in  the 
working  and  developing  said  property,  from  December  1, 
1879,  to  October  1,  1880,  10  months;  and  from  October  15, 
1882,  to  May  1,  1883,  6^  months— in  all  16^  months;  and 
said  services  were  worth  $200  per  month — making,  in  the 
aggregate,  $3,300.  Isaac  Jennings,  another  defendant,  ren- 
dered service  as  superintendent  in  same  business  from 
January  1,  1881,  to  October  15,  1882,  21^  months;  and  said 
services  were  worth  $150  per  month — aggregating  $3,225. 
(6)  The  expenditure  not  connected  with  the  extraction  of 
ore  was  made  f)rincipally  in  an  endeavor  to  trace  all  ore  or 
vein  connection  from  said  property  into  adjoining  mining 
claims,  the  Climax  and  Kel)ellion.  All  the  work  done  was 
reasonably  adapted  to  the  development  of  the  property,  and 
to  the  probable  enhancement  of  its  value.'* 

So  much  of  the  decree  of  the  court  below  as  it  is  necessary 
to  quote,  is  as  follows:  '^  Fir  si.  It  appearing  that  the 
mortgage  debt  has  been  fully  paid,  that  said  defendants, 
within  thirty  days  after  the  notice  of  this  decree,  make, 
execute,  acknowledge,  and  deliver  to  plaintiflF  a  deed  of 
conveyance  in  proper  and  suflScient  form,  conveying  to 
said  plaintiff  the  property  in  question.  Second,  That  said 
plaintiff  do  have  and  recover  of  and  from  said  defendants 
the  sum  of  thirty-three  thousand  one  hundred  and  three 
and  seventy-nine  one  hundredths  dollars,  for  proceeds  of 
ores  extracted  by  William  Jennings  (now  deceased)  in  his 
life-time,  jointly  with  the  said  Joseph  A.  Jennings  and 
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Isaac  Jennings,  from  the  said  mining  claims,  while  in  pos- 
session and  holding  the  same  as  mortgagees  and  trustees, 
over  and  above  the  amount  necessary  to  pay  the  mortgage 
debt  and  interest  of  said  plaintiff  to  said  defendants,  and 
all  expenditures  in  the  extraction  and  sale  of  said  ores, 
together  with  the  costs  of  this  action,  taxed  at  the  sum  of 
$301.15,  and  that  said  plaintiff  have  execution  therefor." 

For  extracting  the  ore  the  defendants  were  allowed  by 
the  decree  only  such  expenditure  as  directly  contributed  to 
its  extraction, — just  that  expenditure  which,  had  the  loca- 
tion of  the  ores  been  known,  would  have  been  sufficient  to 
extract  the  ore  and  raise  it  to  the  surface.  The  defendants 
would  thus  be  required  to  work  at  their  own  peril;  to  know 
the  end  from  the  beginning;  to  understand  precisely  the 
position  of  the  ore  bodies  before  that  position  was  deter- 
mined. If  the  miner  could  see  througji  all  obstacles,  error 
would  be  unnecessary,  and  experiments  should  not  be 
made.  He  should  then  be  required  to  work  always  in  the 
right  place,  and  in  the  right  direction.  He  could  then  be 
held  to  have  seen  the  end  from  the  beginning.  Then  it 
would  be  right  to  test  the  miner's  conduct  and  his  rights 
by  an  infallible  standard.  But  as  a  miner  is  compelled 
to  pursue  his  search  for  hidden  ore  by  the  uncertain  light 
of  inference  fyom  appearances  and  experience,  it  appears 
illiberal  to  test  his  conduct  and  his  rights  by  such  an 
absolute  and  infallible  standard.  The  referee  found  that 
$43,102.56  were  expended  for  labor;  all  of  which  was 
reasonably  adapted  to  the  development  of  the  property, 
and  to  the  probable  enhancement  of  its  value.  But  the 
decree  allowed  only  $25,720  of  this  to  the  defendants,  and 
disallowed  $17,382.56,  and  also  expenses  incurred,  including 
those  for  supplies  in  work,  improving  and  developing  the 
property,  amounting  to  $22,733.09.  According  to  the  find- 
ings upon  which  the  decree  was  entered,  the  defendants, 
and  their  predecessors  in  interest,  while  in  possession  of 
the  property  under  the  deed,  expended  in  working,  improv- 
ing, and  developing  the  mine,  and  in  extracting,  freighting, 
and  selling  the  ores,  $15,423.13  more  than  they  received  for 
ores  extracted,  and  for  rents  and  royalties,  yet  a  decree  was 
rendered  against  the  defendants  for  the  sum  of  $33,103.79. 
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If  the  defendants  shall  be  required  to  pay  this  amount, 
they  will  have  paid  in  addition  to  giving  their  own  time, 
the  sum  of  $49,400.97  merely  for  the  privilege  of  develop- 
ing and  improving  the  mine,  without  receiving  any  con- 
sideration whatever. 

It  appears  from  the  findings  and  the  evidence  in  the 
record,  that  in  September,  1877,  the  property  in  dispute 
had  been  sold  on  execution  against  the  plaintiff:  that  the 
time  of  redemption  was  about  to  expire,  and  that  $86405 
were  required  to  redeem;  that  the  corporation  refused  to 
raise  the  amount;  that  Jennings  and  Clark  made  the  ad- 
vance, and  took  the  assignment  of  the  certificates  of  sale 
and  the  marshal's  deed  in  their  own  names,  at  the  request 
of  the  company.  According  to  the  understanding  of  Wil- 
liam Jennings,  the  agreement  with  the  corporation  was  to 
refund  within  three  months.  Clark  testified  that  he  heard 
three  months  mentioned,  but  understood  it  to  refer  to  the 
time  within  which  claims  against  the  company  should  be 
presented;  but  he  was  not  clear  in  his  recollection.  It  also 
appears  from  the  evidence  that  after  Jennings  and  Clark 
had  held  the  deed  about  a  year,  without  any  payment  or 
offer  to  pay  by  the  company,  they  took  actual  possession  of 
the  mine,  and  made  valuable  improvements,  before  they 
leased  it  Joseph  Jennings  testified  that  the  cost  of  this 
improvement  was  about  $1,500;  but  this  estimate,  in  the 
light  of  the  evidence,  is  probably  too  high.  They  then  leased 
the  mine  until  the  end  of  the  year  1879.  About  that  time 
Clark  sold  his  interest  to  Joseph  A.  Jennings,  and  the  de- 
fendants worked  the  mine  until  some  time  during  the  year 
1888,  when  this  suit  was  brought.  During  all  this  time  the 
plaintiff  had  notice,  by  its  officers  and  stockholders,  of  such 
possession,  leasing,  and  working,  and  made  no  protest  or 
objection,  nor  instituted  any  action  to  test  its  rights.  In 
fact,  Jennings  and  Clark  were  obliged  to  take  actual  pos- 
session of  the  mine,  in  order  to  reimburse  themselves  for 
the  money  paid  out  to  redeem.  And  it  appears  from  the 
findings  that  the  income  from  the  property,  in  excess  of  the 
expenditures  upon  it,  at  no  time  equaled  the  advances  made 
by  them.  As  to  whether  there  was  an  understanding  that 
Jennings  and  Clark  were  to  be  paid  their  advances,  to  re- 
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deem  within  three  months,  or  no  time  was  fixed,  the  evi- 
dence is  conflicting.  As  the  deed  has  been  construed  to 
be  a  mortgage,  it  must  be  regarded  as  continuing  to  remain 
such.  But  the  understanding  by  defendants  that  repay- 
ment was  to  be  made  within  three  months  would  have  some 
bearing  upon  the  good  faith  of  the  defendants  in  claiming 
that  the  absolute  title  was  in  themselves,  when  the  claim 
of  the  plaintiff  to  the  property  was  made. 

In  view  of  the  deed  to  Jennings  and  Clark,  the  payment 
by  them  to  obtain  it,  the  verbal  understanding  at  the  time, 
the  failure  of  the  plaintiff  to  refund,  or  even  to  pay  interest, 
the  acquiescence  of  the  plaintiff  in  defendants'  continued 
possession,  with  a  knowledge  that  they  were  working  and 
developing  the  property,  in  view  of  the  laches  of  the  plain- 
tiff in  not  offering  to  refund,  and  in  not  demanding  an  ac- 
count, and  in  not  instituting  an  action  for  a  period  of  seven 
years,  with  the  further  consideration  that  the  defendants 
were  not  trustees  c.r  maleficio, — we  are  of  the  opinion  that 
the  rule  applied  to  defendants'  claim  was  too  narrow  and 
illiberal. 

Jones  in  his  work  on  Mortgages,  says:  **A  grantee  in 
possession  under  a  deed  absolute  in  form,  but  given  by  way 
of  security  merely,  is  said  not  to  stand  exactly  in  the  same 
position,  in  reference  to  accounting,  as  an  ordinary  mort- 
gagee in  possession,  inasmuch  as  he  is  the  agent  of  the 
mortgagor  as  well  as  the  mortgagee,  and  is  chargeable  for 
any  failure  to  obtain  the  full  rental  value  of  the  premises, 
only  on  the  same  ground  that  an  agent  would  be.  If  the 
grantee  has  good  reason  to  consider  himself  possessed  of 
an  absolute  estate  in  the  land,  and  he  consequently  makes 
permanent  improvenents,  he  will  be  entitled  to  allowance 
for  these,  when  a  mortgagee  generally  would  not  be  en- 
titled to  such  allowance."  2  Jones,  Mortg.  (3d  Ed.)  1117. 
To  this  effect  is  the  case  of  Bernard  v.  Jrnnison,  27  Mich., 
231.  These  authorities  say  that  grantees  in  possession 
under  a  deed  absolute  in  form,  but  given  by  way  of  security, 
do  not  stand  in  the  same  position,  in  reference  to  an  ac- 
counting, as  ordinary  mortgagees  who  take  possession  in 
order  to  enforce  their  security ;  they  are  regarded  as  agents 
of  the  grantors  as  well  as  mortgageea     As  such  agents. 
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they  are  justified  in  making  such  permanent  and  bene- 
ficial repairs  and  improvements  as  a  prudent  owner 
would  deem  it  to  the  interest  of  the  property  to  make. 

The  case  of  Mickles  v.  Dillaye,  17  N.  ¥.,  80,  was  that  of 
a  mortgagee  in  possession,  under  circumstances  which  in- 
duced him  to  believe  that  he  had  the  legal  title.  The 
court  said:  "The  judgment  of  the  supreme  court  should 
be  reversed  as  respects  the  accounts  stated  by  the  referee, 
and  there  should  be  a  reference  in  that  court  to  take  an  ac- 
count between  the  plaintiff  and  the  defendant  Dillaye,  in 
which  the  latter  should  be  allowed  the  enhanced  value  of 
the  premises,  on  account  of  the  improvements  made  by  the 
defendant'*  Also  Bacon  v.  Cofirell,  13  Minn.,  194,  (GiL 
183.) 

In  Harper's  Apj)eal,  64  Pa.  St.,  315,  it  appeared  that 
Harper  was  in  possession  under  a  deed  absolute  in  form, 
but  held  to  be  a  mortgage.  And  a  claim  for  costly  and 
permanent  improvements,  made  without  the  consent  of  the 
mortgagor,  was  put  forward.  The  court  in  that  case  said: 
**The  mortgagor  was  sui  juris,  competent  to  contract  and 
manage  his  own  business,  and  agreed  that  he  [the  mort- 
gagee] should  take  the  estate  as  absolute  owner.  It  is  only 
upon  the  ground  of  a  general  policy,  for  the  protection  of 
needy  debtors  from  the  oppressive  demands  of  their  grebdy 
creditors,  that  the  principle  has  been  established  that  such 
a  transaction  shall  be  regarded  in  equity  as  a  mortgage ;  and 
once  a  mortgage,  always  a  mortgage.  Will  it  be  equitable, 
under  such  circumstances,  to  decree  a  reconveyance  of  the 
property,  increased  in  value  by  substantial  and  valuable 
improvements  and  repairs,  at  a  large  expenditure  of  money 
in  the  most  perfect  good  faith,  without  any  allowance  there- 
for? Such  a  result  would,  in  our  judgment,  be  in  the 
highest  degree  inequitable,  and  not  in  accordance  with  the 
liberal  principles  upon  which  courts  of  equity  proceed  in 
analogous  cases." 

Numerous  other  cases  are  referred  to  in  briefs  of  counsel, 
but  we  do  not  regard  them  as  analogous  to  the  case  in 
hand.  In  some  of  the  cases  a  mortgagee  under  an  ordinary 
mortgage  had  taken  possession,  and  made  costly  improve- 
ments,  without  the  consent  of  the  mortgagor.     In  such 


Digitized  by 


Google 


262  Mining  Co.  v,  Jennings.        [June,  1887. 

cases  the  mortgagee  will  not  be  permitted  to  place  such 
impediments  in  the  way  of  redemption.  He  cannot  pre- 
vent redemption,  or  render  it  more  difficult,  by  requiring 
the  mortgagor  to  pay  for  costly  improvements.  In  other 
cases  the  trustee  was  chargeable  with  fraud — held  to  be 
a  trustee  ex  malefcio. 

But  in  this  case  the  defendants  were  in  under  a  deed 
absolute  in  form,  with  the  knowledge  and  consent  of  the 
plaintiff,  and  were  obliged  to  occupy  and  work  the  mine 
themselves,  or  by  their  tenants,  in  order  to  reimburse 
themselves  for  their  advances;  the  plaintiff  failing  to  do  so. 
As  a  general  rule,  the  value  of  a  mine  is  made  manifest  by 
large  expenditure  of  money.  Should  such  work  be  re- 
garded as  an  improvement  when  it  brings  to  view  valuable 
ore  bodies  ?  The  development  work  upon  this  mine  brought 
its  value  to  light,  and  then  the  plaintiff  became  anxious  to 
repossess  it.  A  decree  giving  to  the  plaintiff  the  property, 
and  the  market  value  of  the  ore,  after  allowing  the  cpst  of 
its  extraction,  raising  to  the  surface,  and  transportation, 
and  the  expenditures  for  developing  and  improving  the 
property,  to  the  extent  that  the  value  was  enhanced  thereby, 
would  appear  to  be  just  to  both  parties.  If  the  plaintiff 
has  been  paid  any  portion  of  the  money  it  now  claims 
through  the  enhancement  of  the  value  of  the  property, 
would  it  be  equitable  to  require  the  defendants  to  pay 
again?  Nor  would  it  be  just,  under  the  circumstances  in 
evidence,  to  assess  damages  against  the  defendants  as 
punishment. 

We  are  of  the  opinion  that  the  decree  should  have  al- 
lowed to  the  defendants  their  reasonable  expenditures,  in 
developing  and  improving  the  property  so  far  as  its  value 
was  increased  by  such  development  and  improvement,  in 
addition  to  the  expenditure  directly  contributing  to  the 
extraction  of  the  ore.  The  other  errors  assigned  are  over- 
ruled, and  the  final  decree  of  the  court  below  is  reversed, 
and  the  cause  is  remanded  to  that  court,  with  directions  to 
further  find  whether  the  property  was  benefitted  by  the 
expenditures  of  the  defendants,  and  their  predecessors  in 
interest,  for  work  and  improvements  on  the  property  not 
directly  contributing  to  the  extraction  of  the  ore;  and,  if 
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the  court  finds  that  such  expenditures  did  benefit  the  prop- 
erty, further  to  find  how  much  such  benefits  enhanced  the 
value  of  the  property ;  and  to  that  end  to  take  additional 
testimony,  if  necessary,  and  to  make  such  further  orders, 
and  to  render  such  decree,  not  inconsistent  with  this 
opinion,  as  may  be  equitable. 

Henderson,  J.,  concurred.     Boreman,  J.,  dissented. 


UNITED  STATES,  Kespondent,  v.  GEORGE  T.  PEAY, 

Appellant. 

Criminal  Law— Unlawful  Cohabitation.  -Under'  the  Edmunds 
law  against  unlawful  cohabitation,  the  gist  of  the  offense  is  not 
living  ostensibly  with  more  than  one  wife,  but  the  fact  of  such 
cohabitation,  whether  open  or  secret. 

Id.— Id. — Evidence.  -Evidence  of  the  course  of  life  of  defendant,  the 
polygamous  marriage,  and  continuance  of  the  relation  prior  to 
the  time  mentioned  in  the  indictment  is  admissible  in  evidence. 

Id. — Remarks  op  Court  in  Ruling.  The  remark!*  of  the  court  in 
ruling  upon  evidence  and  not  made  to  or  for  the  jury,  and  not  ob- 
jected to  or  no  correction  asked,  are  not  ground  of  error,  merely 
because  certain  of  the  remarks  might  tend  to  prejudice  the  jury 
against  the  defendant.  * 

Id. — Evidence.— Testimony  that  defendant  was  seen  going  to  and 
coming  from  the  house  where  his  polygamous  wives  were  known  to 
live,  although  one  and  a  half  miles  distant,  but  on  an  open  prairie, 
is  admissible,  the  question  of  "remoteness"  going  only  to  the  cred- 
ibility, not  the  competency  of  the  testimony. 

Criminal  Law.  -Unlawful  Cohabitation.— Instruction. — An  in- 
struction that  the  law  aims  at  the  wrongful  example  of  an  appar- 
ent as  well  as  the  actual  continuance  of  the  polygamous  relation, 
without  reference  to  what  actually  occurs  with  the  plural  or 
polygamous  wives  is  not  error. 

Id.— Id.— Evidence. — Where  a  woman  of  a  family  is  recognized  in 
the  family  by  the  name  of  the  husband,  it  is  indicative  that  she  is 
something  more  than  a  stranger,  and  connected  with  the  fact  of 
marriage  is  admissible  to  go  to  the  jury  in  a  prosecution  for  un- 
lawful cohabitation. 

Id. — Id. — Instruction. — An  instruction  that  "when  you  come  to  the 
proof  of  cohabitation  with  the  illegal  wife,  it  requires  actual  proof 
of  the  fact.  The  presumptions  of  law  are  in  favor  of  innocence, 
and  until  some  evidence  has  been  given  tending  to  show  these 
acts  of  cohabitation  on  his  part,  the  presumption  would  be  that 


Digitized  by 


Google 


264  United  States  v,  Peay.  *     [June,  1887. 

he  did  not  do  that;  but  where  it  is  shown  that  these  acts  of  co- 
habitation have  taken  place  with  the  plural  wives,  if  shown  be- 
yond a  reasonable  doubt,  then  it  is  cohabitation  within  the  mean-  • 
ing  of  the  law,  held,  to  correctly  state  the  law. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  and  from  an  order  refusing  a  new  triaL  The 
opinion  states  the  facts. 

Mr.  J.  B,  Milne)%  (Mr.  W.  N.  Dussenherry,  Mr,  John 
E,  Booth,  were  with  him  on  the  brief),  for  the  appellant 

Mr,  Oeorge  S.  Peters,  for  the  respondent. 

Boreman,  J.: 

The  appellant  was  convicted  of  the  crime  of  unlawful 
cohabitation.  He  moved  for  a  new  trial,  which  was  denied. 
He  has  appealed  to  this  court,  both  from  the  order  over- 
ruling the  motion  for  a  new  trial  and  from  the  judgment 

1.  The  principal  assignment  of  error  is  that  "the  verdict 
was  contrary  to  the  evidence  in  this:  that  it  is  conclusively 
shown  that,  upon  defendant  knowing  of  the  passage  of  the 
Edmunds  law,  he  ostensibly  ceased  cohabiting  with  any 
woman  except  his  lawful  wife,  and  no  acts  of  his  to- 
wards either  of  his  plural  wives  afterwards,  that  imply 
cohabitation  with  either  of  them,  have  been  proved  or  tes- 
tified to." 

The  first  part  of  this  assignment  conveys  the  idea  that 
the  defendant  may  be  guilty  in  fact,  but  that,  if  he  be  not 
so  "ostensibly,"  he  cannot  be  legally  convicted.  It  is  the 
same  thought  which  has  been  frequently  presented  to  the 
district  courts,  by  polygamists  asking  how  they  can  act  to- 
wards their  polygamous  wives  and  not  lay  themselves  lia- 
ble to  conviction  for  unlawful  cohabitation.  With  the 
same  propriety  might  a  man  who  steals  a  horse  ask  how 
he  can  act  in  regard  to  other  men's  horses  and  not  lay 
himself  liable  to  conviction  for  larceny.  To  tell  him  that 
he  must  simply  cease  stealing  would  not  be  at  all  satis- 
factory to  him.  To  tell  the  polygamist  that,  to  escape  con- 
viction for  unlawful  cohabitation,  he  must  simply  cease 
living  with  his  polygamous  wives,  is  not  at  all  satisfactory 
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to  him.  The  facts  proven  are  not  alike  in  any  two  cases 
of  horse-stealing;  nor  are  the  facts  proven  in  any  two  cases 
of  unlawful  cohabitation  alike.  Each  case  shows  a  different 
set  of  facts  from  every  other  case.  Counsel  for  appellant 
is  deluded  with  the  idea  that  if  one  set  of  facts  be  proven 
in  one  case  a  similar  set  of  facts  must  be  proven  in  every 
other  c€ise,  and  that  without  this  there  can  be  no  conviction; 
and  he  seems  to  think  (and  this  assignment  is  based  upon 
that  idea)  that  polygamists  may  live  in  violation  of  the  law 
if  they  do  so  secretly;  that  the  gist  of  the  offense  is  to  "os- 
tensibly" live  with  them.  Any  more  preposterous  idea 
could  not  well  be  conceived. 

But  the  latter  part  of  the  assignment  is  more  tangible. 
It  asserts,  in  substance,  that  no  acts  of  the  defendant,  a^ter 
he  heard  of  the  passage  of  the  Edmunds  law,  were  such 
as  to  imply  cohabitation  by  the  defendant  with  either  of 
the  polygamous  wives.  In  other  words,  that  the  facts 
proven  did  not  constitute  unlawful  cohabitation.  It  is 
the  same  position  as  that  assumed  by  the  second  assign- 
ment of  error. 

Some  of  the  leading  facts  which  the  jury  were  authorized 
to  find  from  the  evidence  are  as  follows:  The  defendant 
married  his  first  wife  27  years  ago.  He  married  Hannah 
Paasch  25  years  ago,  and  for  20  years  Mary  Sorenson  has 
been  recognized  in  the  families  of  the  defendant  as  his 
wife.  Each  of  these  women  has  had  a  number  of  children 
by  the  defendant,  and  all  of  the  women  and  their  children 
bear  his  name,  and  have  done  so  all  through  these  years, 
and  up  to  the  very  day  of  the  trial.  And  all  of  this  has 
been  with  his  knowledge  and  consent.  He  provides  homes 
for  all  three  families."  Two  of  them  reside  on  a  farm,  and 
in  a  house  owned  by  him,  a  couple  of  miles  from  the  town 
of  Provo.  The  other  family,  that  of  the  legal  wife,  lives  in 
a  house  owned  by  him  in  Provo.  He  takes  his  meals  part 
of  the  time  with  the  families  living  on  the  farm,  and  part 
of  the  time  with  the  family  residing  in  town.  His  children 
by  the  first  wife  come  from  town  to  work  on  the  farm,  and 
when  they  do  so  they  take  their  meals  with  the  families 
living  on  the  farm.  He  himself  takes  general  control  of 
the  farm,  and  works  it,  and  keeps  his  stock  there.    During 
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the  time  laid  in  the  indictment  he  has  been  accustomed  to 
go  out  to  the  farm  in  the  evenings  from  50  to  100  times  each 
year,  returning  to  town  generally  on  the  following  mornings. 
In  fact,  his  general  course  and  conduct  towards  his  various 
families  have  not  been  in  any  manner  different  during  the 
last  two  or  three  years  from  what  it  was  prior  to  the  passage 
of  the  Edmunds  law,  except  that  he  has  made  a  pretense 
of  living  with  his  legal  wife  since  the  passage  of  that  act- 
But  it  clearly  appears  from  the  evidence  that  it  is  all  a  pre- 
tense, and  nothing  more.  He  did  not  in  fact  do  so.  A 
man  cannot  live  in  the  promiscuous  style  of  the  defendant, 
with  three  different  women,  and  yet  expect  to  escape  arrest 
and  punishment  merely  upon  a  pretense  or  claim  that  he 
is  obeying  the  law.  He  must  lay  aside  all  indicia  of  the 
crime.  He  must  act  in  good  faith,  and  separate  himself 
entirely  from  his  polygamous  women.  A  pretense  of  doing 
that  which  in  fact  he  does  not  do  will  be  of  no  avail.  His 
acts  must  correspond  with  his  claim  or  pretense.  Where 
there  is  an  honest  effort  in  this  class  of  cases,  as  in  others, 
to  conform  to  the  law,  it  is  not  difficult  to  succeed. 

The  witnesses  for .  the  prosecution  in  this  class  of  cases 
are  generally  of  the  unwilling  character,  and  mostly  drawn 
from  the  households  of  the  accused.  The  counsel  for  the 
defendant  seems  to  think  that  the  jury  must  accept  all 
that  such  witnesses  say  of  a  character  favorable  to  the  de- 
fendant, and  must  discard  or  give  less  prominence  to  all 
that  may  be  of  a  contrary  character.  It  is  the  duty  of 
the  jury  to  weigh  all  of  the  evidence,  and  discard  only  such 
as  upon  their  oath  they  cannot  accept  as  true.  They  are 
authorized  to  take  into  consideration  the  relationship  be- 
tween the  witnesses  and  the  accused,  and  also  their  man- 
ner of  testifying.  When  the  jury  find  that  such  witnesses 
have  been  drilled  to  answer  in  line,  and  not  to  allow  per- 
jury to  be  a  stumbling  block  in  their  efforts  to  save  the  ac- 
cused from  conviction,  it  is  impossible  for  them  to  give 
the  testimony  of  such  witnesses  in  his  favor  as  much 
weight  as  they  otherwise  would  have  done.  From  the  in- 
consistencies and  contradictions  of  such  witnesses,  and 
from  the  plain  counter-statements  of  other  and  disinter- 
ested witnesses,  the  truth    usually  appears.     Important 
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truths  are  sometimes  evolved  from  a  witness'  testimony 
when  he  does  not  intend  it  He  is  the  unconscious  in- 
strument of  proving  that  which  he  is  purposing  to  con- 
ceal. He  does  not  always  know  the  bearing  of  the  dif- 
ferent parts  of  his  testimony.  We  think  that  the  evi- 
dence fully  justified  the  verdict,  and  the  verdict  was  not 
contrary  to  law. 

2.  It  is  assigned  as  error  that  the  court  below  allowed 
evidence  to  go  to  the  jury  tending  to  show  cohabitation  of 
defendant  with  the  plural  wives  prior  to  the  passage  of 
the  Edmunds  law,  and  prior  to  the  time  laid  in  the  in- 
dictment, and  also  instructed  the  jury  to  consider  such  evi- 
dence. The  evidence  thus  objected  to  had  reference  to 
the  marriages  of  the  defendant  with  these  women,  and  the 
continuance  of  marital  relations.  Such  evidence  may  not 
always  be  necessary,  but  in  the  present  case  it  was  entirely 
proper.  It  was  not  introduced  to  show  acts  or  conduct  for 
which  the  party  was  liable,  or  to  show  a  cohabitation  for 
which  the  defendant  would  be  liable  under  this  indictment. 
It  was  merely  to  illustrate  and  explain  the  evidence  as  to 
what  took  place  during  the  time  laid  in  the  indictment. 
The  instructions  of  the  court  clearly  told  the  jury  that  the 
cohabitation  necessary  upon  which  to  base  a  verdict  was 
that  within  the  time  covered  by  the  indictment. 

3.  It  is  assigned  for  error  that  the  court  made  remarks 
during  the  trial  which  were  unnecessary,  and  tended  to  pre- 
judice the  jury  against  defendant.  The  remarks  objected 
to  were  used  by  the  court  in  ruling  upon  the  introduction 
of  evidence.  It  is  an  almost  universal  rule,  and  one  hoary 
with  age,  for  courts  to  give  their  reasons  for  their  rulings, 
and  especially  is  this  so  where  the  questions  are  import- 
ant It  would  hardly  be  satisfactory  to  counsel  if  the 
court  failed  in  this  respect  on  points  of  importance,  and 
the  court  would  often  be  subjected  to  adverse  criticism  for 
not  doing  so.  The  giving  of  reasons  is  often  an  unavoid- 
able necessity,  to  prevent  the  court  from  being  misunder- 
stood, and  also  to  save  time.  The  remarks  are  not  made 
to  nor  for  the  jury,  although  in  their  presence;  but  that  is 
not  sufficient  ground  for  their  exclusion.  If  t}ie  court 
should  inadvertently  say   something  that  might  be  con- 
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Btrued  as  injurious  in  case  the  jury  should  regard  it,  the 
counsel  should  call  attention  to  the  matter,  and  request 
the  court  to  correct  it  in  the  charge  to  the  jury. 

4  The  refusal  of  the  court  to  exclude  the  testimony  of 
the  witness  Westfall,  as  to  defendant's  passing  Westfall's 
house,  on  a  public  road,  one  and  a  half  mile  distant  from  the 
place  where  the  plural  wives  were  known  to  live,  is  assigned 
for  error.  It  is  urged  that  he  was  too  far  removed  for  his 
testimony  to  be  of  value.  Between  the  house  of  the  wit- 
ness and  that  where  the  polygamous  women  lived  the  coun- 
try was  an  open  prairie.  The  witness  says  that  he  has 
seen  the  defendant  going  past  his  house,  and  along  the 
highway,  out  to  defendant's  farm,  in  the  evenings,  and  re- 
turning in  the  mornings,  50  to  100  times  a  year,  within  the 
time  laid  in  the  indictment;  that  he  has  seen  him  go 
through  the  gate,  and  into  the  corral;  that  he  had  seen 
him  drive  his  cattle  out  there  frequently.  The  "remote- 
ness" of  the  witness  from  the  dwelling  where  the  polyg- 
amous wives  lived  was  a  question  for  the  consideration  of 
the  jury  in  weighing  the  testimony.  It  does  not  go  to  its 
competency. 

5.  It  is  assigned  as  error  that  the  court  told  the  jury  that 
"the  law  aims  at  the  wrongful  example  of  an  apparent 
as  well  as  an  actual  continuance  of  the  polygamous  rela- 
tion, without  reference  to  what  actually  occurs  with  his 
plural  or  polygamous  wives."  Whether  the  defendant  was 
in  fact  living  with  these  women  was  not  necessary  to  be 
shown.  The  jury  were  authorized  from  the  facts  and  cir- 
cumstances proven,  to  conclude  that  such  was  the  fact  A 
man  cannot  display  all  the  indicia  of  a  married  life,  and 
yet  plead  its  non-existence  successfully.  He  must  put 
away  the  e\4dences.  In  trials  for  murder,  it  is  not  infre- 
quent that  no  witness  can  be  produced  who  saw  the  killing, 
but  facts  and  circumstances  may  be  shown  which  point 
clearly  to  the  guilty  party,  and  from  the  certainty  of  his 
guilt  there  is  no  escape.  Men  are  often  executed  when 
the  conviction  is  based  wholly  upon  circumstantial  evi- 
dence. These  crimes  against  chastity  and  the  home  are  of 
no  more  sacred  character  than  those  against  life.  Upon 
the  same  point  the  supreme  court  of  the  United  Statc^p 
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has  said:  "It  was  such  offense  that  section  3  of  the  act 
was  intended  to  reach — the  exhibition  of  all  the  indicia 
of  a  marriage;  a  household  and  a  faniily  twice  repeated." 
Cannon  v.  C7.  S,  116  U.  S.,  55.  .  The  district  court  did 
not  go  beyond  the  interpretation  given  by  the  supreme 
court  of  the  United  States,  and  we  see  no  error  in  that 
part  of  the  charge  of  the  district  court. 

6.  It  is  assigned  as  error  that  the  court  below,  in  its 
charge  to  the  jury,  assumed  that  the  name  by  which  the 
plural  wives  may  be  known  is  a  part  of  the  oflFense.  There 
is  no  such  assumption  anywhere  in  the  charge.  The  court 
simply  refers  to  the  name  borne  by  the  polygamous 
women  as  one  among  the  many  marks  of  the  guilt  of  the 
defendant.  Where  a  woman  is  recognized  in  a  family  by 
the  name  of  a  man,  it  is  indicative  that  she  is  something 
more  than  a  stranger;  and  if  connected  with  the  other 
facts  of  his  having  married  the  woman,  and  continues  to 
treat  her  as  a  wife,  etc.,  it  is  proper  for  the  jury  to  take  it 
into  consideration. 

7.  The  following  extract  from  the  charge  of  the  court  is 
assigned  as  error:  "But,  when  you  come  to  the  proof  of 
cohabitation  with  the  illegal  wife,  it  requires  actua?  proof 
of  the  fact.  The  presumption  would  be  against  it,  to  com- 
mence with.  The  presumptions  of  law  are  in  favor  of 
innocence,  and  until  some  evidence  has  been  given  tending 
to  show  that  these  acts  of  cohabitation  on  his  part,  the  pre- 
sumption would  be  he  didn't  do  that;  but  where  it  is 
shown  these  acts  of  cohabitation  have  taken  place  with  the 
plural  wives,  if  shown  beyond  a  reasonable  doubt,  then  it 
is  cohabitation  within  the  meaning  of  the  law." 

It  is  claimed  that  this  part  of  the  charge  "assumes  that 
the  instant  that  some  evidence  has  been  given  tending  to 
show  his  guilt  the  presumption  of  innocence  vanishes  and 
is  lost"  We  do  not  think  that  the  language  used  conveys 
any  such  idea.  Had  the  latter  part  of  the  last  sentence 
been  omitted,  there  might  have  been  some  basis  for  the 
position  of  the  counsel  for  the  appellant;  but  the  latter 
clause  completely  obliterates  it.  The  language  of  the 
charge,  taken  together,  conveys  no  idea  that  the  presump- 
tion of  innocence  is  changed  or  overthrown  by  any  evi- 
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deuce  less  than  that  which  proves  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt. 

8.  It  is  objected  that  the  court  erred  in  telling  the  jury 
that  they  were  not  bound  to  believe  the  testimony  of  any 
witness  as  to  a  state  of  facts  testified  to,  but  could  believe 
or  disbelieve  any  witness,  etc.  The  language  of  the  court 
does  not  convey  the  impression  that  the  jury  could  will- 
fully or  captiously  refuse  to  accept  the  testimony  of  a  wit- 
ness; but,  on  the  contrary,  that  they  should  weigh  all  of 
the  evidence,  and  seek  the  truth.  There  might  be  to  the 
language  used  an  intimation  that  probably  some  one  had 
sworn  falsely,  an^  yet  the  instruction  be  entirely  proper. 
There  were  statements  of  the  witnesses  that  were  contra- 
dictory, and  some  one  had  evidently  been  mistaken  or 
sworn  falsely.  In  either  case  they  had  to  reject  some  of 
the  testimony.  The  charge  of  the  court  simply  told  them 
that  they  had  the  right  to  do  so.  The  court  did  not  tell 
the  jury  what  testimony  to  reject,  and  the  language  used  was 
in  no  sense  an  invasion  of  the  province  of  the  jury.  The  only 
apparently  obnoxious  language  of  the  court  was  the  clos- 
ing part  of  the  sentence,  namely,  "or  did  any  of  the  acts 
I  have  specified  here  as  cohabitation  with  these  women. 
If  he  has,  he  is  guilty;  if  not,  he  is  not  guilty."  We  have 
frequently  called  attention  to  the  fact  that  an  isolated  ex- 
tract from  a  charge  to  a  jury  cannot  be  considered  by 
itself,  but  that  the  whole  charge  must  be  taken  together. 
The  words  just  quoted  might,  if  taken  alone,  be  considered 
objectionable;  but,  when  taken  in  connection  with  the 
other  parts  of  the  charge,  their  meaning  is  apparent 
The  thought  conveyed,  in  the  light  of  the  context,  is  that 
the  jury  could  not  find  the  defendant  guilty  unless  there 
was  proof  of  facts  which  the  court  had  said  were  suffi- 
cient to  constitute  the  cohabitation.  That  was  the  fair 
construction  of  the  language  used,  and  it  could  not  well 
have  been  understood  otherwise  by  the  jury. 

9.  It  is  further  claimed  that  the  charge,  as  a  whole,  con- 
veyed to  the  minds  of  the  jurors  that  the  fact  that  at  the 
passage  of  the  Edmunds  law  the  defendant  was  a  polyg- 
amist  was  of  the  essence  of  the  offense.  It  is  needless  to 
say  that  nothing  of   the  kind  anywhere  appears   in  the 
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charge  as  we  view  it.  But  the  very  contrary  is  declared. 
They  are  told  that  they  are  to  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  oflfense  was  committed 
within  the  time  laid  in  the  indictment. 

10.  The  counsel  for  the  defendant  has  made  some  points 
that  are  so  attenuated  as  to  be  hardly  tangible;  but  the  fol- 
lowing is  an  entirely  new  phase  of  this  character  of  cases: 
The  brief  says:  "The  contention  of  appellant  is  this:  That 
he  is  now  incarcerated  in  the  penitentiary,  not  for  any  act 
or  acts  he  has  done  in  violation  of  law,  but  because  he 
has  not  dissolved  the  relation  in  which  this  law  found 
him,  and  which  he  knows  no  legal  way  of  dissolving.  If 
the  law  commanded  its  dissolution,  it  would  point  out  a 
mode,  but  it  neither  commands  or  points  out  a  way  for 
its  dissolution.  It  simply  says,  refrain  from  all  acts  in 
this  relation,  which  this  defendant  has  done;  but  yet,  be- 
cause of  these  errors  of  law  in  court  and  jury,  he  exists 
as  a  convict,  without  even  the  privilege  of  bail,  pending 
this  appeal,  solely  because  he  has  no  way  of  severing  tliose 
relations."  This  language  is  of  startling  simplicity.  But 
if  the  defendant  has  been  unable  to  find  out  any  way  to 
cease  living  with  his  polygamous  women,  it  is  not  the  fault 
of  the  law  that  he  suffers  for  his  imperfect  knowledge.  The 
law  simply  says,  "Kef rain  from  all  acts  in  this  relation;" 
and  this  the  evidence  plainly  shows  that  the  defendant 
did  not  do.  Hence,  in  accordance  with  the  law,  "he 
exists  as  a  convict." 

We  see  no  reason  for  disturbing  the  judgment  or  the 
order  overruling  the  motion  for  a  new  trial.  They  are 
affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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JOSEPH  W.  BANDS  and  others,  Bespondents,  v.  ED- 
WABD  BBAIN,  Appellant. 

On  petition  for  a  rehearing,  ante  p.  197. 

Mr.  Arthur  Brown,  for  appellant 
Mr,  C  O.  Whittemore,  for  respondent. 

Henderson,  J. : 

This  is  a  petition  for  rehearing.  The  cause  was  decided 
at  the  present  term,  ante  p.  197.  The  defendant  asks  for  a 
rehearing,  and  in  support  of  it  he  contends  for  the  con- 
struction of  the  statute  claimed  by  him  on  the  former 
argument. 

The  arguments  and  considerations  set  forth  in  his  petition 
were  fully  and  carefully  considered  by  us  before  the  case 
was  determined.  We  can  concede  all  that  counsel  say  as 
to  the  necessity  and  propriety  of  providing  for  minor 
children,  and  we  think  the  legislative  intent  should  be  ex- 
ecuted. As  stated  in  our  former  opinion,  we  do  not  think 
it  was  intended  to  give  the  title  in  fee-simple  to  the  widow  • 
alone,  to  the  exclusion  of  all  other  members  of  the  family, 
when  there  are  minor  children  constituting  the  family. 
Counsel  concede  that  such  members  of  the  family  have  an 
interest  in  the  property,  and  would  have  in  the  fund  created 
by  the  sale  by  her,  which  might  be  protected  in  equity, 
but  minor  children  are  not  usually  in  condition  to  protect 
such  rights,  and  it  was  not  unreasonable  that  the  legisla- 
ture should  protect  their  rights  by  giving  them  an  owner- 
ship in  the  title  of  which  they  could  only  be  divested  by 
the  ordinary  methods,  and  in  a  way  to  protect  their 
equities. 

The  motion  for  rehearing  is  denied. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 
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UNITED  STATES,  Eespondent,  v.   JAMES  SMITH, 

Appellant. 

On  petition  for  a  rehearing,  ante  p.  232 
Mr,  A.  G.  Sutherland,  for  appellant. 
Mr,  George  S,  Peters,  for  respondent 

Zane  C.  J.: 

The  defendant  by  his  counsel  moves  the  court  for  a  re- 
hearing of  this  api)eal.  The  points  made  in  this  petition, 
and  the  arguments  urged  in  their  support,  were  presented 
by  counsel  in  their  arguments  at  the  hearing,  and  we^e 
then  duly  considered,  so  far  as  we  deemed  their  consider- 
ation necessary.  We  see  no  sufficient  reason  to  change  the 
conclusion  reached  at  the  former  hearing. 

The  motion  for  a  rehearing  is  denied. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 
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THE  PEOPLE   OF   THE   TEKKITORY  OF  UTAH, 
Respondent,  r.  ABRAM  CHALMERS,  Appellant. 

On  petition  for  rehearing,  ante  p.  201 

Mr.  A.  (7.  /S////?f^r/an(/,  for  appellant 

Mr.  George  S.  Pefers,  for  respondent. 

Zane,  C.  J.: 

This  appeal  was  heard  and  decided  at  a  former  session 
of  the  present  term.  The  defendant  had  been  tried  in  the 
lower  court  upon  an  indictment  charging  him  with  assault 
upon  one  John  Pitt  with  intent  to  murder,  and  had  been 
found  guilty  of  a  battery.  Upon  the  trial  the  court  had 
charged  the  jury  that  they  might  find  the  defendant  guilty 
of  a  battery  under  the  indictment,  if  they  so  believed  be- 
yond a  reasonable  doubt.  To  this  portion  of  the  charge 
the  defendant  had  excepted,  and  desired  to  assign  the 
giving  of  it  as  error.  But  the  charge  to  the  jury  was  not 
found  in  the  record,  and  the  court  refused  to  consider  the 
exception.  Appellant's  counsel  insists  upon  a  rehearing, 
for  the  reason  the  argument  was  not  heard  upon  that  point 
A  party  must  preserve  in  the  record  any  ruling  of  the  trial 
court,  whether  made  upon  an  objection  to  evidence  or  in 
charging  the  jury,  if  he  wishes  to  rely  upon  the  same  as 
error. 

The  point,  however,  that  the  defendant  should  not  have 
been  found  guilty  under  the  indictment  of  a  battery  was 
considered  under  the  error  alleged  in  overruling  the  motion 
for  anew  trial.  The  court  said:  "Counsel  for  the  defend- 
ant also  urges  that  the  jury  was  not  authorized  to  find  the 
defendant  guilty  of  a  battery  upon  the  indictment  upon 
which  he  was  tried.  It  is  alleged  in  the  indictment  that 
the  defendant,  with  a  i^istol  loaded  with  gunpowder  and 
bullets,  in  and  upon  one  John  Pitt  made  an  unlawful  and 
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felonious  assault,  and  did  shoot  oflF  one  of  the  bullets  at 
and  against  the  person  of  the  said  John  Pitt.  A  battery 
is  any  willful  and  unlawful  use  of  force  or  violence  upon 
the  person  of  another.  Comp.  Laws  Utah,  1876,  p.  592. 
The  indictment  describes  a  battery  as  defined  in  the  stat- 
ute. It  was  stated  that  the  assault  was  upon  Pitt,  and  that 
the  ballet  was  shot  at  and  against  his  person.  Section  301, 
Laws  Utah,  1878,  provides  that  *the  jury  may  find  the  de- 
fendant guilty  of  an  offense,  the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged.' 
While  an  assault  with  intent  to  murder  might  be  charged 
without  describing  a  battery,  this  charge  does  include  that 
offense.  The  acts  constituting  the  crime  as  charged  in  the 
indictment  include  those  essential  to  the  description  of  a 
battery.  At  common  law  there  could  be  no  conviction  for 
a  misdemeanor  on  any  indictment  for  a  felony.  The  reason 
npon  which  the  rule  was  established,  was  that  persons  in- 
dicted for  a  misdemeanor  had  certain  advantages  at  the 
trial,  such  as  to  make  a  full  defense  by  counsel,  and  to  have 
a  copy  of  the  indictment,  and  a  special  jury,  which  ad- 
vantages were  not  then  permitted  under  indictments  for 
felony.  Such  reasons  do  not  exist  in  this  territory,  and 
we  therefore  disregard  the  rule.  When  a  minor  oflfense  is 
included  in  a  greater,  the  defendant  may  be  acquitted  of 
the  latter,  and  convicted  of  the  former,  unless  the  allega- 
tion is  in  a  form  not  charging  the  lower.  Bish.  Crim.  Law, 
Sections  780,  794,  note;  Whart.  Crim.  Law,  Sections 
616,  617." 
The  motion  for  a  rehearing  is  denied. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 
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D.  L.  Mcdonough,  eespondent,  v.  w.  p.  smith, 

Appellant. 

AppEALr  Findings  op  Pact. — Where  the  evidence  is  conflicting,  the 
flndiniirs  of  the  lower  court  will  not  be  held  erroneous,  unless  the 
error  is  cfear  and  the  finding  against  the  weight  of  the  evidence. 

Appeal  from  a  judgment  of  the  district  court  of  the 
second  district,  and  from  an  order  refusing  a  new  trial 
The  facts  are  stated  in  the  opinion. 

Mr,  Charles  W.  Zane,  for  appellant.    . 

Mr,  Presley  Denney,  for  respondent. 

Zane,  C.  J.: 

L  .,  cause  was  instituted  in  the  second  judicial  dis- 
trict court  in  order  to  recover  $150,  with  interest,  alleged 
to  have  been  paid  by  plaintiflF  to  defendant  through  mis- 
take. A  trial  by  jury  was  waived,  and  the  case  was  tried 
by  the  court  The  court  found  from  the  evidence  that  the 
plaintiff  executed  a  note  to  defendant  for  the  sum  of  $200 
borrowed  by  one  Josiah  Rogersdn;  that  after  the  note  be- 
came due,  Rogerson  paid  it,  but  after  the  payment  the 
defendant.  Smith,  instituted  a  suit  upon  the  note  against 
the  plaintiflF  in  a  justice's  court  of  Beaver  county,  and 
without  service  of  summons,  and  without  the  knowledge 
of  the  plaintiff,  then  defendant,  obtained  a  judgment  for 
the  amount  of  the  note  with  interest;  that  a  few  days 
thereafter  the  plaintiflTs  wife,  in  the  absence  of  her  hus- 
band, in  order  to  prevent  a  levy  under  an  execution  issued 
on  the  judgment  in  the  justice's  court,  with  plaintiff's 
money  paid  $150  to  defendant  From  these  findings  of 
fact  the  court  stated  as  a  conclusion  of  law  that  plaintiff 
was  entitled  to  recover  the  $150  with  interest,  and  entered 
judgment  accordingly.  To  reverse  this  judgment  the  de- 
fendant has  appealed  to  this  court     The  defendant  assigns 


Digitized  by 


Google 


June,  1887.]  People  v.  SoLoMOif.  277 

as  error  the  findings  of  the  court  below  that  Rogerson 
paid  the  note  upon  which  the  judgment  was  rendered  in 
the  justice's  court;  and,  also,  in  finding  that  the  defendant 
in  the  justice's  court,  here  plaintiff,  was  not  duly  served 
with  notice  of  the  pendency  of  the  suit 

We  have  considered  the  evidence  as  to  these  facts,  as 
it  appears  in  the  record,  and,  while  the  evidence  is  con- 
flicting, we  are  not  satisfied  that  the  weight  of  the  evi- 
dence is  against  either  of  the  findings  of  the  court  below. 
This  court  will  not  reverse  a  judgment  of  a  lower  court 
because  of  alleged  error  in  finding  any  essential  fact 
when  there  is  doubt  as  to  which  side  the  evidence  pre- 
ponderates. Such  an  error  must  be  clear,  and  the  convic- 
tion must  be  abiding,  and  the  court  satisfied  before  re- 
versal for  such  an  error.     We  find  no  error  in  this  record. 

The  judgment  of  the  court  below  is  afl5rmed. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 


THE  PEOPLE  OF  THE  TERRITOEY  OF  UTAH, 
Respondent,  v.  ALFRED  SOLOMON  and  Another, 
Appellants. 

Bond— Sureties'  Liability.  -  In  an  action  upon  a  bail  bond,  an  alle^a- 
tioD  in  the  complaint  that  the  defendant  '^was  admitted  to  bail, 
is  not  an  allegation  that  defendant  was  released  from  custody, 
and  in  an  action  upon  the  bond  a  demurrer  to  the  complaint 
should  be  sustained. 

Appeal  from  a  judgment  of  the  district  court  of  the  third 
district    The  opinion  states  the  facts. 

Messrs.  Hoge  &  Burmester,  for  the  appellants. 
Mr.  W,  H.  Dicksony  for  the  respondent 

Boreman,  J.: 

It  appears  from  the  record  in  this  case  that  one  Fanny 
Davenport  was  charged  with  keeping^ a  house  of  ill-fame, 
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and  upon  her  aiTest  therefor  the  defendants  (appellants) 
became  bail  for  her  appearance,  executing  and  delivering 
the  undertaking  sued  on  for  her  release.  She  was  in- 
dicted on  this  and  other  charges,  and  the  district  court 
made  an  order  for  her  appearance  in  court  at  a  specified 
time,  to  "abide  such  order  as  the  court  shall  make  con- 
cerning her."  She  appeared  at  the  appointed  time  by  her 
attorney,  but  not  in  person,  and  her  attorney  offered  to 
enter  her  plea  for  her.  This  offer  was  rejected,  and 
thereupon  the  undertaking  was  forfeited.  The  present 
action  was  instituted  upon  the  undertaking  thus  forfeited, 
against  the  appellants,  the  sureties  thereon.  The  appel- 
lants ( defendants  below )  filed  their  demurrer  to  the  com- 
plaint, and  the  demurrer  being  overruled,  they  filed  their 
answer,  setting  forth  that  the  accused  appeared  at  the  ap- 
pointed time  by  her  attorney,  and  offered  to  plead,  but 
that  her  plea  was  refused;  and  that  afterwards,  on  the 
same  day,  she  again  appeared  by  her  attorney  and  offered 
her  plea  of  "not  guilty,"  and  it  was  accepted  and  entered. 
After  the  filing  of  the  answer  of  the  defendants  (appel- 
lants) the  district  attorney  moved  the  court  for  judgment 
upon  the  pleadings,  which  motion  was  by  the  court 
granted,  and  thereupon  the  appellants  brought  the  case 
to  this  court. 

1.  It  was  .objected  to  the  complaint  that  it  failed  to  al- 
lege that  said  Davenport  was  released  from  custody.  In 
reply  to  this  objection  it  is  contended  that  although  the 
complaint  does  not  in  terms  state  that  the  accused  was 
discharged  from  custody,  yet  that  the  allegation  that  she 
was  "admitted  to  bail"  is  equivalent  thereto.  The  release 
from  custody  is  in  contemplation  of  law  to  take  place  after 
the  execution  and  acceptance  of  the  undertaking.  It  is 
declared  in  the  undertaking  itself,  in  speaking  of  the 
charge,  that  "said  defendant  having  been  held  to  answer 
thereon,  and  admitted  to  bail  by  said  commissioner,"  etc., 
the  sureties  undertook  that  she  should  appear,  etc.  This 
language  indicates  that  the  accused  had  already  been  ad- 
mitted to  bail  before  the  undertaking  was  given;  but  it  is 
not  contended  that  the  accused  had  been  released  from 
custody  before  the  execution  of  the  undertaking;  and,  in 
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fact,  if  she  had  been,  there  was  no  consideration  for  the 
undertaking.  It  is  clear,  therefore,  that  the  "admission 
to  bail,"  spoken  of  in  the  undertaking,  was  not  a  discharge 
from  custody.  Our  criminal  practice  act  defines  the  ex- 
pression as  follows,  viz. :  "Sec.  384.  Admission  to  bail  is 
the  order  of  a  competent  court  or  magistrate  that  the  de- 
fendant be  discharged  from  actual  custody  upon  bail." 
Laws  Utah,  1878,  p.  142.  The  same  meaning  seems  to  at- 
tach to  the  words  generally,  wherever  used  in  the  statutes. 
Laws  1878,  tit.  "Bail."  The  "admission  to  bail"  is  there- 
fore the  order  of  the  court  or  magistrate  for  a  prisoner's 
discharge,  and  is  not  the  discharge  itself.  It  is  manifest 
that  this  is  the  sense  in  which  the  w  ords  are  used  in  the 
complaint. 

2.  The  statement  that  the  accused  did  not  appear  is  not 
equivalent  to  saying  that  the  accused  was  released  on  bail, 
nor  did  it  necessarily  include  such  a  release.  Had  she 
been  at  large  from  any  other  cause  than  the  giving  and 
accepting  of  the  bail,  the  sureties  would  not  be  respon- 
sible. The  undertaking  could  be  of  no  validity  unless 
the  prisoner  waa  discharged  by  reason  of  its  being  given. 
It  is  that  which  gives  to  the  undertaking  its  vitality.  The 
complaint  should  state  every  such  fact  necessary  to  its 
validity,  and  without  such  allegation  the  complaint  is 
fatally  defective.  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Los  Angeles  Co.  v.  Bahcork, 
45  Cal,  ^53.  This  point  being  decisive  of  the  case,  it 
is  unnecessary  to  consider  other  points.  The  judgment  and 
order  of  the  lower  court  are  revei-sed  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to  sustain  the 
demurrer  to  the  complaint,  with  leave  to  the  plaintiff  to 
amend. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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THE  PEOPLE  OF   THE  TERRITORY  OF  UTAH, 
Respondent,  v,  RICHARD  J,  McCARTY,  Appel- 

LANT. 

Criminate  Liaw. — Larceny.— Ownership  op  Property. — Under  an 
indictment  charging  that  the  property  stolen  belonged  to  the 
husband,  proof  that  the  property  was  money  furnished  by  the 
husband  to  the  wife  and  in  her  hands  when  stolen  supports  the 
indictment  and  is  npt  a  variance. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district.     The  opinion  states  the  facts. 

Mr.  James  N,  Kimball,  for  appellant. 

Mr.  Ogden  Hiles  and  Mr.  Gem^ye  S.  Peters,  for  re- 
spondent. 

Zane,  C.  J.: 

The  defendant  has  appealed  from  a  judgment  of  the  first 
district  court  sentencing  him  to  imprisonment  in  Utah 
penitentiary  for  the  term  of  two  years  and  six  months,  in 
consequence  of  a  conviction  for  the  crime  of  grand  lar- 
ceny. The  indictment  charges  that  the  property  stolen 
belonged,  at  the  time  of  the  theft,  to  one  Frank  Camblos. 
It  appears  from  the  evidence  that  Camblos  resided  at  Port- 
land, Or. ;  that  in  September,  1885,  he  learned  of  an  in- 
timacy between  his  wife,  Tillie  Camblos,  and  the  defend- 
ant, McCarty,  and  refused  to  live  with  her  longer;  that 
they  separated  in  pursuance  of  an  understanding  that  she 
would  go  to  her  parents  in  Kansas,  and  that  he  would  sue 
for  a  divorce  in  Oregon  after  the  requisite  time  should 
elapse;  that  he  furnished  her  with  about  $1,000  in  bank- 
bills  for  her  support  until  that  time;  that  she  put  the 
money  in  a  chamois  purse  suspended  about  her  neck  by  a 
ribbon,  and  concealed  beneath  her  clothing;  that  she 
afterwards  lived  with  the  defendant,  who  was  a  telegraph 
operator,  at  different  places,  until  she  died  at  Ogden  on  the 
19th  day  of  December,  1886.     It  further  appears,  from  the 
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evidence,  that  Mrs.  Camblos*  nurse  saw  the  chamois 
puree,  concealed  as  above  stated,  while  the  deceased 
woman  was  living  with  defendant  at  Ogden;  that  defend- 
ant was  with  her  in  her  last  illness;  that  after  her  death 
he  sent  her  trunk  containing  her  clothing  to  her  father; 
and  departed  from  Ogden  before  the  funeral,  and  a  short 
time  afterwards  was  arrested  at  Denver,  Colo.;  that  at 
the  time  of  the  arrest  the  purse,  containing  about  ^00  in  ^ 
bills  of  the  same  denomination  as  those  furnished  to  Mrs. 
Camblos  by  her  husband,  was  upon  his  person.  Other 
evidence  also  tended  to  show  that  this  was  the  same 
money.  In  view  of  such  evidence  the  court  announced 
to  the  jury  the  following  propositions  of  law,  with  others: 
"If  Mr.  Camblos  owned  this  money,  *  *  *  and  hie 
wife  agreed  to  go  home,  and  he  allowed  her  to  take  it  to 
supply  her  wants  and  necessities,  it  would  still  be  his 
money,  and  in  case  of  her  death  he  could  reclaim  it.  On 
the  other  hand,  if  he  gave  it  to  her  *  *  *  intending 
to  part  with  the  title,  and  she  so  understood  it,  *  *  * 
no  matter  what  the  form  of  expression  was,  it  became  her 
property.  *  ♦  *  One  of  the  questions  you  will  deter- 
mine is  whether  it  was  put  into  her  hands  for  the  pur- 
pose of  support,  use  and  maintenance,  or  whether  it  was  an 
absolute  gift  to  her.  If  it  was  an  absolute  gift,  it  became 
her  property;  if  not,  it  remained  his."  To  this  portion 
of  the  charge  defendant  excepted,  and  the  giving  of  it  is 
assigned  here  as  error.  The  propositions  which  it  con- 
tains are—Jirsf,  if  the  husband  furnishes  money  for  the 
support  of  his  wife,  it  continues  to  be  his  until  expended 
by  her;  second,  if  he  makes  an  absolute  gift  of  it  to  her, 
the  money  becomes  hers. 

It  is  the  legal  duty  of  the  husband  to  support  his  wife, 
and  whether  he  makes  the  expenditure  for  her  support 
himself,  or  intrusts  his  means  to  her  for  ,that  purpose, 
the  money  remains  his  until  the  expenditure  is  made.  In 
one  case  he  pays  in  person;  in  the  other  case,  through  her 
agency.  The  defendant  also  assigns  as  error  the  giving 
of  the  following  portion  of  the  charge:  "If  the  money  be- 
longed to  the  husband,  and  his  wife  had  it  for  the  purpose 
of  her  support,  then  it   would   be  constructively   in  his 
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possession,  *  *  *  and  it  would  be  proper  to  charge 
it  as  having  been  stolen  from  him."  If  the  husband's 
property  is  stolen  while  in  the  actual  possession  of  his 
wife,  it  is  proper  to  allege  that  it  was  stolen  from  him. 
"When  goods  in  the  possession  of  a  married  woman  are 
stolen,  they  must  not  be  described  as  her  property,  but  as 
that  of  her  husband,  for  her  possession  is  his  possession, 
#(2  East,  P.  C,  652);  but  where  they  are  the  wife's  sepa- 
rate property,  under  33  &  34  Vict  cc.  5,  9,  11,  it  is  suf- 
ficient to  allege  the  property  to  be  her  property."  Rose. 
Crim.  Ev.  (7th  Ed.)  660.  To  the  same  effect  is  Buss. 
Crimes,  (9th  Ed.)  287.  Under  the  statutes  of  this  terri- 
tory the  wife's  possession  of  her  separate  property  is  not 
her  husband's  possessiou,  and,  if  such  property  is  stolen 
while  in  her  possession,  the  theft  should  be  charged  as 
from  her;  but  her  possession  of  his  property  is  his  pos- 
session, and  its  theft  while  in  her  possession  should  be 
charged  as  from  him.  And,  in  law,  the  husband's  money 
in  his  wife's  hands,  for  her  use,  is  in  his  possession,  and 
a  theft  thereof  while  in  her  hands  should  be  charged  as 
from  him.  Bishop,  in  his  work  on  Criminal  Law,  ( vol- 
ume 2,  sec.  789, )  says  that  "the  law  recognizes  in  things 
personal  two  kinds  of  ownership,  general  and  special. 
Therefore  an  article  may  be  stolen  from  one  who  is 
either  the  general  or  the  special  owner  of  it.  For  in- 
stance, goods  in  the  hands  of  a  bailee  may  ordinarily  be 
described  in  the  indictment  as  either  the  bailee's  or  bailor's, 
at  the  election  of  hi,m  who  draws  ii  And  articles  of 
clothing  worn  by  an  infant  may  usually  be  alleged  to  be- 
long to  the  infant  or  the  father,  according  to  such  election. 
So  goods  stolen  from  a  thief  may  be  charged  as  the  goods 
of  either  the  thief  or  the  true  owner."  Under  this  rule 
th^  larceny  of  money  furnished  by  the  husband  to  be  ex- 
pended for  maintenance  and  support  which  he  had  under- 
taken to  provide,  while  in  his  wife's  hands,  may  properly 
be  alleged  to  be  his. 

We  find  no  error  in  this  record,  and  the  judgment  of  the 
court  below  is  affirmed. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 
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THE    PEOPLE  OF   THE  TEERITORY  OF  UTAH, 
Appellant,  v.  WILLIAM  DOUGLASS,  Respondent. 

Justices  op  the  Peace. — Jurisdiction. — Justices  of  the  peace  under 
the  statutes  of  the  territory  have  jurisdiction  to  try  an  offender 
charged  with  the  crime  of  battery,  such  crime  being  punishable 
by  a  fine  in  any  sum  less  than  three  hundred  dollars  or  by  im- 
prisonment not  exceeding  six  months,  and  jurisdiction  to  try  a 
case  of  battery  being  given  expressly  by  the  statutes  of  the  ter- 
ritory: overruling  Yearian  vs.  Spiers^  4  Utah,  482. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  sustaining  a  demurrer  to  a  criminal  complaint. 
The  opinion  states  the  facts. 

Mr,  C,  C.  Richards f  for  appellant. 

Under  common  law,  in  absence  of  statute,  justices  of  the 
peace  have  no  authority  whatever  to  hear,  try,  and  deter- 
mine causes:  Wells  on  Jurisdiction  of  Courts,  sees.,  388, 
65-68  and  notes;  Hawes  on  Jurisdiction  of  Courts,  sec.  32 
and  notes;  Way's  Case,  41  Mich.,  303;  DiUard  v.  R.  R,,  58 
Mo.,  74;  36  Am.,  Dec,  693. 

The  authorities  cited  above  show  conclusively  that  the 
jurisdiction  to  hear,  try,  and  determine  any  cause  is  wholly 
a  statutory  one,  and  that  no  part  of  it  is  derived  from  the 
common  law;  but  we  can  go  still  farther,  and  we  will  dis- 
cover that  there  never  has  been  any  common  law  of  the 
United  States,  and  that  the  common  law  can  only  be  made 
a  part  of  our  federal  system  by  legislative  [congressional] 
adoption.  Each  state  has  its  own  common  law,  peculiar  to 
its  own  customs  and  institutions,  which  differs  more  or  less 
from  that  of  all  other  states.  So  that  when  we  speak  of 
the  common  law  we  must  be  understood  as  meaning  the 
common  law  of  the  state  or  territory  of  which  w^e  are 
speaking,  and  not  the  common  law  of  the  United  States — 
for  the  United  States  has  no  common  law,  either  civil  or 
criminal:  Wheatcni  v.  Peters,  8  Peters,  591  to  658;  Van 
Ness  V.  Pax^kard,  2  Peters,  144;  Fisher's  Lesee  v.  Cocker^ 
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ell  5  Peters,  253;  U,  S,  v.  Hudson,  7  Cranch,  32;  Kmdell 
V.  U.  S.y  8  Peters,  524;  Wells  on  Jurisdiction  of  Courts, 
sec.  198;  First  National  Bank  v.  Kinner,  1  Utah,  105 
to  107. 

I  assume  that  under  sections  6  and  9  of  the  Organic  Act 
of  this  Territory,  and  sections  1866  and  1907  of  the  Revised 
Statutes  of  the  United  States,  the  power  has  been  con- 
ferred upon  the  Legislative  Assembly  of  this  Territory  to 
define  the  jurisdiction  of  justices  of  the  peace  in  criminal 
cases. 

Section  9  of  our  Organic  Act  provides:  "That  the 
judicial  power  of  said  Territory  shall  be  vested  in  a  supreme 
court,  district  courts,  probate  courts  and  in  justices  of  the 
peace.  *  *  *  The  jurisdiction  of  the  several  courts 
herein  provided  for,  both  appellate  and  original,  and  that 
of  the  probate  courts,  and  justices  of  the  peace,  shall  be  as 
limited  by  law: — Provided,  that  justices  of  the  peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy,  when 
the  title  or  boundaries  of  land  may  be  in  dispute,  or  where 
the  debt  or  sum  claimed  shall  exceed  one  hundred  dollars; 
and  the  said  supreme  and  district  courts  respectively  shall 
possess  chancery  as  well  as  common  law  jurisdiction." 

By  the  third  section  of  what  is  commonly  called  the 
"Poland  Bill,"  approved  June  23rd,  1874,  Congress  extended 
the  civil  jurisdiction  of  justices  of  the  peace  to  all  cases 
where  the  debt  or  sum  claimed  is  less  than  three  hundred 
dollars. 

Section  1907  of  the  Revised  Statutes  of  the  United 
States  reads  as  follows:  "The  judicial  power  in  New  Mex- 
ico, Utah,  Washington,  Colarado,  Dakota,  Idaho,  Montana 
and  Wyoming,  shall  be  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  in  justices  of  the  peace." 

And  section  1866  of  the  Revised  Statutes  of  the  United 
States  enacts  that:  "The  jurisdiction,  both  appellate  and 
original,  of  the  courts  provided  for  in  sec.  1907  and  1908, 
shall  be  limited  by  law." 

Section  6  of  the  Organic  Act  is  as  follows:  "That  the 
legislative  power  of  said  territory  shall  extend  to  all  right- 
ful subjects  of  legislation  consistent  with  the  Constitution 
of  the  United  States  and  the  provisions  of  this  act;  but  no 
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law  shall  be  passed  interfering  with  the  primary  disposal 
of  the  soil;  no  tax  shall  be  imposed  upon  the  property  of 
the  United  States;  nor  shall  the  lands  or  other  property  of 
non-residents  be  taxed  higher  than  the  lands  or  other  prop- 
erty of  residents.  All  the  laws  passed  by  the  Legislative 
Assembly  and  Governors  shall  be  submitted  to  the  Con- 
gress of  the  United  States,  and  if  disapproved  shall  be  null 
and  of  no  effect." 

This  confers  upon  the  legislature  very  extended  authority, 
and  the  only  points  for  us  to  consider  are:  Isi  Is  the 
matter  in  issue  a  rightful  subject  of  legislation?  2nd.  Is 
the  legislation  consistent  with  the  Constitution  of  the 
United  States?  3d.  Is  it  consistent  with  the  provisions 
of  the  Organic  Act  for  the  legislature  to  define  the  criminal 
jurisdiction  of  justices  of  the  peace? 

The  subject  of  jurisdiction  of  justices  of  the  peace  is  a 
rightful  subject  of  legislation:  Olinton  v.  Englebrechty  13 
Waa,  434;  Hornhuclde  v.  Toombs,  18  Wall,  648. 

The  general  history  of  our  jurisprudence  shows  that  at 
and  prior  to  the  passage  of  the  Organic  Act,  in  several  of 
the  states  the  jurisdiction,  both  civil  and  criminal,  of  jus- 
tices of  the  peace  diflfered  materially  and  was  being  en- 
larged and  extended  from  time  to  time.  In  several  the 
jurisdiction  to-day  extends  to  imprisonment  for  six  months, 
and  fine  ranging  from  one  hundred*  dollars  to  five  hundred 
dollars,  or  both.  Thus  we  see  the  history  referred  to 
shows  it  to  have  been  an  increasing  jurisdiction  from  the 
begining.  In  all  of  the  territories  these  justices  have  had 
criminal  jurisdiction  ranging  all  the  way  from  thirty  days 
to  one  year's  imprisonment;  and  from  $100  to  $500 
fine,  or  both,  in  the' discretion  of  the  court.  In  all  of  the 
states  and  territories,  from  the  begining  of  our  judicial 
system  until  the  present  time,  the  assemblies  have  from 
time  to  time,  increased  and  extended  the  justice's  powers, 
both  in  civil  and  criminal  cases.  In  Nevada  the  jurisdic- 
tion is  not  to  exceed  six  months'  imprisonment,  or  $500 
fine,  or  both.  In  California  it  is  not  to  exceed  six  months' 
imprisonment,  or  $500  fine,  or  both.  In  Pennsylvania  it 
is  not  to  exceed  three  months'  imprisonment,  or  $800  fine,  or 
both.    In  Arizona  it  is  not  to  exceed  one  year's  imprison- . 
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ment,  or  $300  fine,  or  both.  In  Wyoming,  it  is  not  to  exceed 
six  months'  imprisonment,  .or  $100  fine.  In  Montana,  it  is 
not  to  exceed  three  months'  imprisonment  or  $100  fine,  or 
both,  (with  a  more  extended  jurisdiction  upon  the  probate 
courts).  In  Idaho,  it  is  not  to  exceed  six  months'  imprison- 
ment, or  $100  fine,  or  both;  (the  probate  courts  exercising 
a  more  extended  jurisdiction).  In  Michigan  it  was  (and I 
understand  still  is)  not  to  exceed  three  month^'  imprison- 
ment and  $100  fine,  or  both.  And  still  we  find  but  two 
cases,  the  one  from  Idaho,  and  one  from  Utah,  where  the 
right  of  the  assemblies  to  so  legislate  has  ever  been  ques- 
tioned. It  seems  remarkable  indeed  that  if  the  legislatures 
have  exceeded  their  authority  it  has  not  been  brought  in 
question  elsewhere. 

When  we  analyze  the  decision  in  the  case  of  Yearian  v. 
Spiers,  (4  Utah,  482),  we  find  that  the  whole  and 
vital  objection  raised  to  the  jurisdiction  of  the  justice 
is  concentrated  in  this:  That  the  legislature  has  author- 
ized the  infliction  of  too  heavy  a  punishment;  thereby  put- 
ting in  the  hands  of  the '  justice  power  to  punish  too 
severely. 

We  are  not  t^old  that  the  justice  ought  not  to  be  en- 
trusted with  the  trial  of  such  offenses — on  the  contrary  it 
is  admitted  that  he  should  be — but  we  are  told,  inferen- 
tially,  that  the  legislatu;-o  ought  either  to  make  the  punish- 
ment less,  or  not  attempt  to  entrust  the  trials  to  justices  of 
the  peace. 

The  punishment  to  be  inflicted,  and  not  the  class  of 
offenses,  it  seems,  is  to  determine  the  justice's  authority. 
Such  being  the  case,  let  us  pursue  the  question  further. 
In  all  communities  the  law-making  power  enacts  what 
are  crimes,  and  the  doing  or  omitting  to  do  of  only  such 
things  as  it  prohibits  by  statute,  is  criminal.  No  one  would 
pretend  to  say  that  it  would  be  a  crime  to  do  or  omit  to  do 
any  act,  unless  the  law-making  power  had  so  declared. 
Again,  we  must  admit  that  the  legislature  is  the  only  body 
that  can  say  what  punishment  can  be  inflicted  for  the  com- 
mission of  any  crime.  (Bray  v.  U,  /S.,  1  New  Mexico,  1), 
It  says  that  the  punishment  shall  be  from  one  to  ten 
years'  imprisonment  in  the  penitentiary,  in  the  discretion 
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of  the  court,  for  grand  larceny;  and  that  it  shall  be  death 
or  imprisonment  for  life  for  murder  in  the  first  degree. 
Dare  any  of  us  say  that  the  legislature  can  not  be  so  severe 
in  its  punishment?  Certainly  not,  we  must  all  admit  that 
it  can.  We  have  nothing  whatever  to  do  with  that  The 
legislative  prerogative  is  to  make  such  laws  as  it  sees 
proper,  so  long  as  they  are  constitutional.  The  courts 
construe  them,  and  must  inflict  the  prescribed  punish- 
ments. The  courts  cannot  legislate,  nor  can  the  assem- 
blies adjudicate. 

From  our  review  of  the  situation  in  the  states  and  terri- 
tories prior  to  the  passage  of  our  Organic  Act  (1850), 
how  can  we  say  that  Congress  intended  to  prohibit  the 
l^slature  from  regulating  the  criminal  business  of  the 
territory  ?  I  can  not  understand  the  reasoning,  that  be- 
cause Congress  put  no  limitation  upon  the  criminal  juris- 
diction which  can  be  conferred  upon  the  justice,  we  must 
still  presume  one.  It  is  admitted  that  Congress  authorized 
the  assembly  to  confer  civil  jurisdiction  upon  the  justices, 
when  the  amount  in  dispute  was  less  than  $100.  Still  that 
gave  the  justices  no  authority.  It  merely  authorized  the 
assembly  to  confer  the  powers  to  a  limited  extent.  How 
then  can  we  contend  that  if  that  limitation  should  be  re- 
moved, the  assembly  could  not  extend  the  jurisdiction  to 
^00?  So  with  the  criminal.  Congress  meant  one  of 
two  things:  it  intended  by  its  silence  in  the  organic  act 
relative  to  criminal  jurisdiction,  either  that  the  justice 
should  have  no  criminal  jurisdiction  whatever,  pr  that  the 
local  assembly  should  say  what  the  jurisdiction  should  be. 
It  seems  to  me  there  can  be  no  question  as  to  which  was 
intended — it  was  left  for  the  assembly  to  determine.  {Bray 
V.  Uniied  States,  1  New  Mexico,  1). 

Mr,  W.  R.  White,  for  respondent. 

Cited  Yearian  v.  Spiers,  4  Utah,  482;  Ferris  v.  Hifjley, 
20  Wallace,  375. 

'      Zane,  C.  J.: 

This  prosecution  was  instituted  before  a  justice  of  the 
peace,  in  Ogden  precinct,  in  Weber  county.     The  com- 
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plaint  charged  the  defendant  with  the  crime  of  battery. 
The  defendant  demurred  to  the  complaint,  for  the  reason 
that  a  justice  of  the  peace  had  no  jurisdiction  to  try  a 
person  charged  with  the  offense  of  battery.  The  de- 
murrer was  overruled,  the  defendant  was  tried,  found 
guilty,  and  sentenced  to  pay  a  fine  of  twenty-five  dollars, 
or  in  default  of  such  payment  to  be  imprisoned  at  the  rate 
of  one  day  for  each  dollar  of  the  fine.  From  that  judg- 
ment the  defendant  appealed  to  the  first  district  court, 
wherein  the  demurrer  to  the  complaint  was  sustained  and 
judgment  rendered  accordingly. 

This  appeal  is  from  the  latter  judgment 

The  question  presented  for  our  consideration  and  de- 
cision is,  have  justices  of  the  peace  in  this  territory  au- 
thority to  try  a  person  accused  of  the  crime  of  battery. 
That  oflfense  may  be  punished  in  this  territory  by  a  fine 
in  any  sum  less  than  three  hundred  dollars  or  by  im- 
prisonment for  any  time  not  longer  than  six  months,  or 
by  both.  The  statutes  of  the  territory  declare  that  jus- 
tices of  the  peace  shall  have  jurisdiction  of  petit  larceny, 
of  assault  and  battery,  not  charged  to  have  been  committed 
upon  a  public  officer  in  the  discharge  of  his  duty,  of 
breaches  of  the  peace,  committing  a  willful  injury  to 
property,  and  all  misdemeanors  punishable  by  a  fine  less 
than  three  hundred  dollars,  or  imprisonment  in  the  county 
jail  or  city  prison,  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment:  Sec.  48,  Code  of  Civil  Pro- 
cedure. Jurisdiction  is  given  in  express  terms  to  justices 
of  the  peace  to  try  battery  cases.  But  the  defendant 
denies  the  power  of  the  territorial  legislature  to  confer 
such  jurisdiction  on  justices'  courts. 

The  authority  to  pass  such  a  law,  if  possessed  by  the 
territorial  legislature,  is  given  by  the  following  provisions 
of  the  Organic  Act,  and  of  the  acts  amendatory  thereof. 
Section  four  of  the  Organic  Act  provides  that  "the  jur- 
isdiction of  the  several  courts  herein  provided  for,  both 
appellate  and  original,  and  that  of  the  probate  courts  and 
of  justices  of  the  peace,  shall  be  as  limited  by  law:  Pro- 
vided, that  justices  of  the  peace  shall  not  have  jurisdiction 
of  any  matter  in  controversy  where  the  title  or  boundaries 
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of  land  may  be  in  dispute,  or  when  the  debtor  sum  claimed 
shall  exceed  one  hundred  dollars:  Sees.  1866,  1867,  1926  S. 
C,  Compiled  Laws  of  Utah,  1876,  p.  31. 

Section  three  of  a  subsequent  act  of  Congress  extends 
the  civil  jurisdiction  of  these  courts  to  all  cases  in  which 
the  debt  or  sum  claimed  shall  be  less  than  three  hundred 
dollars,  and  gives  the  right  of  appeal  from  all  judgments 
of  these  courts:  Supplement  Revised  Stat.,  1874-1881,  p. 
107;  S.  C.  Compiled  Laws  of  Utah,  1876,  p.  54 

The  foregoing  provisions  limit  the  jurisdiction  of  jus- 
tices of  the  peace  to  cases  in  which  the  debt  or  sum  claimed 
is  less  than  three  hundred  dollars,  and  exclude  cases  in- 
volving the  title  or  boundary  of  land.  These  limitations 
do  not  apply  to  criminal  casea  Section  1866,  Revised 
Statutes  U.  S.,  1878,  declares  that  the  jurisdiction  of  jus- 
tices of  the  peace,  as  well  as  the  jurisdiction  of  other 
courts  referred  to,  shall  be  as  limited  by  law.  This  is 
equivalent  to  a  declaration  that  justices  of  the  peace  shall 
have  jurisdiction  to  try  all  causes  of  action  that  might 
arise  within  the  limits  fixed  by  law — it  extends  their  au- 
thority to  such  limits.  By  the  above  provision  Congress 
imposed  the  duty  upon  the  law-making  power  of  passing 
laws,  limiting  the  jurisdiction  of  justices  of  the  peace.  And 
inasmuch  as  Congress  has  not  enacted  such  laws  the  in- 
tention must  have  been  to  impose  the  duty  on  the  law- 
making body,  for  which  it  made  provision  in  Section  6  of 
the  Organic  Act,  in  the  following  terms: 

"That  the  legislative  power  of  said  territory  shall  extend 
to  all  rightful  subjects  of  legislation,  consistent  with  the 
Constitution  of  the  United  States  and  the  provisions  of  this 
act,  but  no  law  shall  be  passed  interfering  with  the  pri- 
mary disposal  of  the  soil;  no  tax  shall  be  imposed  upon 
the  property  of  the  United  States;  nor  shall  the  lands  or 
other  property  of  non-residents  be  taxed  higher  than  the 
lands  or  other  property  of  residents.  All  the  laws  passed 
by  the  legislative  assembly  and  governor  shall  be  sub- 
mitted to  the  Congress  of  the  United  States,  and  if  disap- 
proved shall  be  null  and  of  no  eflFect.  The  territorial  act 
in  question  has  not  been  disapproved  by  Congress. 

The  language  of  the  section  quoted  is,  "the  legislative 
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power  of  said  territory  shall  extend  to  all  rightful  sub- 
jects of  legislation  consistent  with  the  Constitution  of  the 
United  States  and  the  provisions  of  this  act."  The  ter- 
ritorial enactment  in  question  appears  to  be  consistent 
with  the  Constitution  and  the  laws  of  Congress.  The  jur- 
isdiction of  justices'  courts  to  try  cases  is  a  rightful  sub- 
ject of  legislation,  because  it  is  always  conferred  by  legis- 
lation. 

"At  common  law  a  justice  of  the  peace  had  no  power  to 
try  any  offenses  whatever.  He  was  no  more  than  an  ex- 
amining magistrate,  to  inquire  into  offenses  with  a  view  of 
holding  parties  for  trial  on  indictment  elsewhere,  if  suffi- 
cient cause  was  shown  to  commit  the  accused.  But  the 
power  of  trying  and  convicting  petty  offenders  is  entirely 
statutory,  and  must  be  conducted  as  the  law  prescribea" 
Sarah  Way's  Case,  41  Mich.,  300.  To  the  same  effect  is 
the  case  of  Martin  v.  Fales,  36  American  Decisions,  693. 

The  jurisdiction  of  justices  of  the  peace  has  been  ex- 
tended latterly  both  in  England  and  in  the  United  States. 
In  tlij  various  states  of  this  country  the  jurisdiction,  both 
civil  a:i.l  criminal,  differs,  and  has  been  changed  as  to  its 
extent  in  some  of  the  states. 

Increasing  intelligence  has  expanded  the  capacities  of 
men,  and  advancing  enterprise  has  widened  the  field  of 
their  duties,  and  accordingly  the  respective  states  have 
extended  the  labors  of  their  magistrates  in  obedience  to 
the  conceived  demands  of  the  public  good.  There  is  no 
uniform  limit  to  their  jurisdiction  common  to  the  states. 
In  a  number  of  the  states  and  territories  the  jurisdic- 
tion of  justices  of  the  peace  at  the  present  time  extends 
to  six  months'  imprisonment  and  a  fine  ranging  from  one 
hundred  to  five  hundred  dollars.  In  California  the  limita- 
tion is  not  to  exceed  six  months'  imprisonment  or  a  fine 
of  five  hundred  dollars,  or  both.  In  Nevada  a  justice  may 
imprison  for  six  months  or  impose  a  fine  of  five  hundred 
dollars,  or  both.  In  other  states  and  in  the  territories  the 
jurisdiction  of  justices'  courts  varies. 

In  construing  the  provision  of  the  Organic  Act,  under 
consideration,  the  supreme  court  of  the  United  States 
said:  "When  Congress  has  proceeded  to  organize  a  gov- 
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eminent  for  any  of  the  territories,  it  has  merely  instituted 
a  general  system  of  courts  therefor,  and  has  committed 
to  the  territorial  assembly  full  power,  subject  to  specified 
or  implied  conditions,  of  supplying  all  details  of  legisla- 
tion necessary  to  put  the  system  into  operation,  even  to 
the  defining  of  the  jurisdiction  of  the  several  courts.  As 
a  general  thing,  subject  to  the  general  scheme  of  local 
government  chalked  out  by  the  Organic  Act,  and  such 
special  provisions  as  are  contained  therein — local  legisla- 
tures have  been  entrusted  with  the  enactment  of  the  en- 
tire system  of  municipal  law,  subject  also,  however,  to  the 
right  of  Congress  to  revise,  alter,  and  revoke  at  its  discre- 
tion. The  powers  thus  exercised  by  the  territorial  legis- 
latures are  nearly  as  extensive  as  those  exercised  by  any 
state  legislature."  Hornbuckle  v.  Toomhs,  18  Wall.,  648. 
Again  in  the  case  of  West  ray  v.  Uniied  States,  Id.,  322, 
referring  to  the  same  legislative  power  the  same  court 
said:  "The  power  given  to  the  legislature  is  extremely 
broad."  To  the  same  effect  are  the  cases  of  Chamusero 
V.  Potts,  2  Montana,  242;  Bray  v.  JJyiited  States,  1  New 
Mexico,  1;  Territory  v.  Valdez,  Id.,  548,  and  Clinton,  et 
ill  V.  Englehrecht,  13  Wallace,  434 

Counsel  for  the  defendant  relies  on  Ferris  v.  Higby, 
20  Wallace,  375.  In  that  case  an  act  of  the  legislature 
of  the  territory  of  Utah  conferring  general  jurisdiction  on 
probate  courts  was  held  to  be  inconsistent  with  the  or- 
ganic law  of  the  territory.  It  was  held  not  to  be  the  in- 
tention of  Congress  by  the  Organic  Act  to  convert  the 
probate  court  into  a  court  in  which  all  causes,  whether 
civil  or  criminal,  whether  of  common  law  or  of  chancery 
cognizance,  whether  involving  life,  liberty,  or  property, 
should  be  tried  and  determined.  The  court  held,  however, 
that  the  power  to  define  the  jurisdiction  of  the  territorial 
courts  might  be  included  within  the  meaning  of  the  phrase 
"rightful  subject  of  legislation,"  and  that  the  territorial 
act  in  question,  in  that  case,  was  not  inconsistent  with  the 
Constitution  of  the  United  States,  but  that  it  was  incon- 
sistent with  the  Organic  Act  itself.  In  considering  that 
act  the  court  pointed  out  the  provisions  with  which  the 
territorial  act  was  inconsistent.     Among  them  were  the 
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following:  the  act  declared  that  the  supreme  and  district 
courts  respectively  should  possess  chancery  as  well  as 
common  law  jurisdiction,  while  the  probate  courts  were 
left  with  such  powers  as  their  title  indicated;  that  their 
name  described  their  functions;  that  they  were  such  as 
had  been  united  under  the  name  and  had  been  exercised 
by  those  courts  in  England  and  in  this  country. 

They  were  such  as  it  had  been  necessary  for  them  to 
use  in  the  settlement  of  the  estates  of  deceased  persons, 
the  estates  of  infants,  and  of  persons  of  unsound  mind, 
and  in  adjudications  as  to  dower  and  the  appointment  of 
guardians  and  conservators.  The  Organic  Act  provided 
that  the  judge  of  district  courts  should  be  appointed  by 
the  President  by  and  with  the  advice  and  consent  of  the 
Senate,  while  the  election  or  appointment  of  probate 
judges  was  left  to  be  provided  for  by  the  territoral  legis- 
lature. The  court  said:  "Looking  then  to  the  purpose  of 
the  Organic  Act  to  establish  a  general  system  of  govern- 
ment and  its  obvious  purpose  to  say  what  courts  shall 
exi  ilia  the  territory,  and  how  the  judicial  power  shall  be 
distributed  among  them,  and  especially  to  the  fact  that  all 
ordinary  and  necessary  jurisdiction  is  provided  for  in  the 
supreme  and  district  courts  and  that  of  justices  of  the 
peace,  and  that  the  jurisdiction  of  the  probate  court  is  left 
to  rest  in  the  general  nature  and  character  of  such  courts 
as  they  are  recognized  in  our  system  of  jurisprudence,  is 
it  not  a  fair  inference  that  it  was  not  intended  that  that 
court  should  be  made  one  of  general  jurisdiction?''  And, 
finally,  the  court  said:  "The  fact  that  the  judges  of  the 
latter  courts  are  appointed  by  the  federal  power  and  paid 
by  that  power— that  other  officers  of  these  courts  are  ap- 
pointed and  paid  in  like  manner  -strongly  repels  the  idea 
that  Congress  in  conferring  on  these  courts  all  powers  of 
courts  of  general  jurisdiction,  both  civil  and  criminal,  in- 
tended to  leave  to  the  territorial  legislature  the  power  to 
practically  evade  or  obstruct  the  exercise  of  those  powers 
by  conferring  precisely  the  same  jurisdiction  on  courts 
created  and  appointed  by  the  territory." 

It  is  clear  that  the  case  cited  is  not  analogous  to  the  one 
in  hand     No  such  inconsistencies  exist  between  the  act  in 
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hand  and  the  organic  law,  as  was  pointed  out  between  the 
act  held  to  be  invalid  in  the  case  cited  and  the  organic  law. 

It  is  conceded  that  justices  of  the  peace  in  this  country 
have  usually  had  jurisdiction  of  assaults  and  batteries  and 
other  misdemeanors  of  like  grade,  but  counsel  urged  that 
the  maximum  punishments  for  these  ofiPenses  are  fixed  so 
high  in  this  territory  that  justices'  courts  ought  not  to  be 
entrusted  with  their  infliction. 

The  answer  to  this  is  that  before  the  enactment  in  ques- 
tion justices  of  the  peace  had  jurisdiction  of  the  same 
class  of  offences  in  states  and  territories,  in  which  the 
punishment  inflicted  was  as  great  as  in  this  territory.  And 
the  history  of  such  jurisdiction  shows  that  it  has  had  no 
common  and  abiding  limits.  The  mention  of  the  office 
of  justice  of  the  peace  in  the  Organic  Act  indicated  juris- 
diction of  the  offence  of  battery  and  other  like  misde- 
meanors. In  many  of  the  states,  however,  the  term  did 
not  indicate  the  power  to  inflict  punishment  to  the  same 
extent  as  authorized  by  the  act  under  consideration; 
while  in  others  it  indicated  power  to  impose  even  greater 
punishment. 

To  hold  that  the  prosecution  of  assaults,  batteries, 
breaches  of  the  peace,  and  other  misdemeanors  of  like 
character  must  be  commenced  by  indictment  in  the  district 
courts  would  cause  great  inconvenience,  hardship,  and  de- 
lay in  many  cases,  because  that  court  holds  but  four  terms 
during  the  year  and  because  the  offences  are  often  com- 
mitted at  a  distance  from  the  place  of  sitting.  In  such 
cases  the  defendant  and  all  the  witnesses  would  be  com- 
pelled to  travel  a  greater  distance  and  at  considerable  ex- 
pense. 

The  hardship,  delay,  inconvenience  and  expense  would 
be  greatly  lessened  by  a  trial  near  the  place  where  the  of- 
fence was  committed.  The  public  good  demands  that  such 
petty  offences  shall  be  tried  before  a  magistrate  in  the 
neighborhood  of  the  place  of  their  committal,  if  at  that 
place  such  an  officer  with  the  requisite  qualifications  can 
be  found.  The  public  welfare  demands  as  little  delay  and 
hardship  in  the  prosecution  of  persons  charged  with  crime 
as  is  consistent  with  a  faithful  enforcement  of  the  law. 
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We  are  disposed  to  hold  that  the  territorial  act  in  ques- 
tion conferring  jurisdiction  on  justices  of  the  peace  to  try 
persons  accused  of  the  crime  of  battery,  and  other  misde- 
meanors of  the  same  grade,  is  valid.  We  have  been  re- 
ferred to  the  case  of  Yearian  v.  Spiers,  4  Utah,  482. 
That  case  was  decided  under  the  impression  that  no  pre- 
cedent existed  for  confering  such  extended  jurisdction  on 
justices  of  the  peace.  After  hearing  further  argument 
upon  the  question  involved  and  upon  more  mature  delib- 
eration we  are  of  the  opinion  that  that  case,  so  far  as  it 
conflicts  with  this,  should  be  overruled. 

The  judgment  of  the  court  below  sustaining  the  de- 
murrer to  the  complaint  is  reversed,  and  the  case  is  re- 
manded for  further  proceedings  in  that  court. 

Henderson,  J.,  concurring. 

Sitting  in  the  district  court  I  sustained  the  demurrer  in 
this  case  on  the  authority  of  Yearian  v.  Spiers,  4  Utah, 
482,  decided  by  this  courfc,  which  is  directly  in  point  I 
have  carefully  examined  the  learned  and  able  opinion  of 
my  brother  Boreman  in  that  case,  and  while  I  agree  with 
him  that  in  conferring  upon  the  territorial  legislature  the 
power  to  fix  the  jurisdiction  of  justices  of  the  peace,  they 
meant  only  to  confer  the  rights  to  give  such  jurisdiction 
as  the  title  "justice  of  the  peace"  implied,  having  reference 
to  the  judicial  history  and  customs  of  the  country:  but 
within  this  limit  all  questions  of  public  policy  and  pro- 
priety are  for  the  legislature.  I  do  not  think  that  the  act 
under  consideration  extends  this  limit,  as  is  shown  by  the 
authorities  referred  to  in  the  opinion  of  the  chief  justice, 
I  therefore  concur  in  the  opinion  of  the  chief  justice  that 
the  judgment  of  the  district  court  should  be  reversed. 

Boreman,  J.,  dissented. 
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JOHN  J.  KELLY  and  Another,  Eespondentb,  u  AN-  IJ*^! 

DKEW  J.  KEESHAW  and  Wife,  Appellants. 

Contract.— Right  to  Rescind.— Respondent  sold  and  conveyed  to 
appellant  two  parcels  of  land  for  $3,150,  no  part  of  which  was  paid, 
and  at  the  same  time  loaned  him  $850,  and  took  note  of  appellant 
and  wife  for  $4,000,  secured  by  mortgage  on  said  two  parcels  of 
land  and  a  third  parcel  belonging  to  said  wife,  and  resx)ondent 
brought  suit  to  foreclose,  and  appellants  filed  answer  and  cross 
complaint,  claiming  right  to  rescind  as  to  one  parcel  purchased, 
having  disposed  of  the  other  parcel  purchased,  held,  that  the 
whole  transaction  of  sale  and  note  and  mortgage  was  one  contract, 
and  could  not  be  rescinded  in  part,  even  though  respondent  had 
consented  to  the  sale  by  appellant  of  the  one  parcel  disposed  of. 

Amendment.  -Changing  Issues  at  Trial,.— An  amendment  to  a 
cross-complaint  was  proposed  at  the  trial  totally  changing  the 
issue  from  suit  on  warranty  to  suit  to  reform  a  deed  for  mistake 
in  description,  and  no  reason  was  shown  why  amendment  was 
not  made  before  the  trial,  and  no  reasonable  diligence  or  excuse 
for  the  delay  shown,  held,  that  a  refusal  of  such  amendment  was 
not  an  abuse  of  the  discretion  of  the  court. 

Surety  and  Principal..— Joint  Maker  op  Note.— In  the  case  above 
the  wife  of  the  appellant  signing  the  note  became  a  principal. 

Foreclosure. — Prematurity  Brought.— A  note  became  due  on  Au- 
gust 3d,  1884,  and  interest  was  to  be  p6id  monthly  and  if  not 
paid  the  whole  should  become  due;  the  date  of  payment  of  prin- 
cipal was  extended  to  August  3d,  1S85,  and  other  conditions  of 
note  remained  the  same;  held,  that  if  interest  was  not  paid  as 
provided  in  note,  the  whole  of  said  note  became  immediately 
due  and  payable. 

Appeal  from  an  order  of  the  district  court  of  the  first 
district  overmling  a  motion  for  a  new  trial.  The  opinion 
states  the  facts. 

Messrs.   Williams  &  White,  for  appellants. 
Messrs.  Dickson  &  Varian,  for  respondents. 

BOREMAN,  J. : 

The  respondent  John  J.  Kelly,  sold  and  conveyed  to  ap- 
pellant, Andrew  J.  Kei-shaw,  a  parcel  of  land  eighteen  and 
one  fonrth  feet  front  by  fifty  feet  back,  on  Main  street  in 


Digitized  by 


Google 


296  Kelly  v.  Kershaw.  [June,  1887. 

the  city  of  Ogden,  and  a  quarter  acre  parcel  in  another 
part  of  the  same  city,  all  for  the  sum  of  $3,150.  No 
part  of  this  sum  was  paid  down  at  the  time  of  the  purchase, 
but  on  the  contrary,  said  J.  J.  Kelly  loaned  said  A.  J.  Ker- 
shaw the  sum  of  $850.  Thereupon  said  Kershaw  and 
his  wife  executed  their  note  to  said  Kelly  and  wife,  for  the 
sum  of  $4,000,  that  being  the  amount  of  said  purchase 
money  and  of  said  loan  together;  and  the  appellants,  as 
security  for  said  note,  executed  and  delivered  to  the  re- 
spondents a  mortgage  upon  the  two  parcels  of  ground 
above  referred  to,  and  described  in  the  deed  of  Kelly  to  Ker- 
shaw, and  also  upon  another  parcel  of  ground,  situate  also  in 
the  city  of  Ogden,  but  belonging  to  the  wife  of  said  Kershaw. 
This  action  is  brought  to  enforce  the  collection  of  said  note 
of  $4,000  by  the  foreclosure  of  the  mortgage  given  to 
secure  it.  The  defendants  in  the  action,  (the  appellants 
herein)  tiled  their  answer  and  cross-complaint.  Judgment 
having  been  rendered  for  the  plaintiff,  the  defendants 
moved  for  a  new  trial,  which  was  denied.  Thereupon  the 
defendants  appealed  to  this  court,  from  the  order  over- 
ruling the  motion  for  a  new  trial. 

1.  The  first  point  to  which  our  attention  has  been  called, 
is  the  alleged  right  of  the  appellant,  A.  J.  Kershaw,  to  have 
the  purchase  and  sale  of  the  parcel  of  ground,  18x50  feet, 
on  Main  street  in  Ogden,  rescinded. 

It  is  a  general  rule  that  a  party  to  a  contract  is  not  en- 
titled to  have  it  rescinded  unless  both  parties  can  be  re- 
stored to  the  condition  in  which  they  were  before  the  con- 
tract was  made.  It  is  also  a  general  rule  that  a  part  of  a 
contract  cannot,  without  mutual  consent,  be  rescinded  un- 
less the  whole  is  rescinded. 

The  purchase  of  that  one  parcel  of  ground,  18x50  feet, 
was  not  a  contract  by  itself.  It  was  but  a  part  of  a  transac- 
tion which  embraced  other  property.  The  quarter  acre 
tract  was  bought  at  the  same  time  and  was  a  part  of  the 
same  transaction.  The  quarter  acre  tract  was  disposed  of 
by  Kershaw,  before  the  institution  of  this  action.  He  had 
deeded  it  away,  and  it  could  not  be  returned  to  Kelly,  nor 
was  there  any  offer  to  do  so.  Kershaw  received  the  money 
for  the  quarter  acre  tract  and  retained  it.     Kelly  received 
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no  benefit  whatever  from  such  sale.  It  is  inequitable  that 
Kershaw  should,  while  retaining  the  benefits  arising  from 
one  part  of  the  contract,  be  allowed  to  rescind  the  other 
part. 

The  fact  that  Kelly  consented  to  such  sale,  would  not  af- 
fect his  right  to  be  placed  in  statu  quo  before  a  rescission 
takes  place.  He  may  have  consented  to  such  sale  upon  the 
assumption  that  Kershaw,  by  such  sale  was  waiving  and 
intending  to  waive  all  claim  of  right  to  a  rescission.  It 
does  not  appear  however  that  at  that  time  Kershaw  claimed, 
any  right  to  rescind;  nor  does  it  appear  that  prior  to  the 
sale  of  the  quarter  acre  by  Kershaw,  any  notice  was  given 
to  respondent,  J.  J.  Kelly,  that  after  the  sale  the  appel- 
lants would  seek  to  escape  any  responsibility  on  the  residue 
of  the  transaction  by  their  claiming,  as  to  J.  J.  Kershaw, 
a  rescission,  and,  as  to  Sarah  Kershaw,  a  release.  Justice 
and  fair  dealing  would  require  that  such  notice  should 
have  been  given.  Had  this  been  done,  it  is  not  probable 
that  Kelly  would  have  given  his  consent  to  the  sale;  but 
had  he  done  so,  there  would  have  been  some  show  of  reason 
why  he  should  not  now  complain  of  it. 

The  cross-complaint  says  that  the  loan  of  $850  was  also 
a  part  of  the  same  transaction  in  which  the  purchase  and 
sale  of  the  two  parcels  of  ground  took  place.  This  money 
has  not  been  paid  back,  nor  offered  to  be  paid  back.  The 
appellants  claim  that  the  purchase  and  sale,  the  loan  of  the 
$850,  and  the  giving  of  the  note  and  mortgage  were  all  one 
contract.  All  these  parts  of  one  transaction  would  have  to 
be  rescinded  or  none  of  it  be  rescinded.  As  the  appel- 
lants are  not  in  a  position  to  put  the  parties  in  statu  quo, 
and  do  not  offer  to  do  so,  they  are  not  in  a  position  en- 
titling them  to  a  rescission  of  a  part  of  the  contract.  There 
is  nothing  in  the  record  to  show  that  this  case  presents 
any  exception  to  the  general  rules  which  we  have  referred 
to,  or  to  either  of  them. 

But  if  there  were  grounds  for  the  rescission  of  the  con- 
tract as  between  J.  J.  Kelly  and  A.  J.  Kershaw,  a  proceed- 
ing for  that  purpose  or  a  relief  of  that  kind,  would  not  be 
proper  in  this  action.  It  would  not  affect  all  the  parties  to 
this  €tction.     This  is  an  action  by  two  parties  against  two 


Digitized  by 


Google 


298  Kelly  v.  Kebshaw.  [June,  1887. 

other  parties,  to  foreclose  a  mortgage,  which  was  executed 
by  the  two  on  the  one  side,  to  and  for  the  two  on  the 
other  side. 

2.  The  appellant,  A.  J.  Kershaw,  contends  that  he  lost 
three  and  a  half  feet  front  off  the  eighteen  feet  conveyed 
to  him  by  Kelly,  at  the  suit  of  one  J.  L.  Dee,  of  which  said 
Kelly  had  full  knowledge,  and  he,  Kershaw,  asks  damages 
therefor. 

In  support  of  this  claim  for  damages,  the  appellants  of- 
fered in  evidence  the  record  of  the  case  of  Dee  v.  Kershaw, 
The  respondents  objected  to  its  introduction  and  it  was  ex- 
cluded; its  exclusion  is  assigned  for  error.  That  record 
does  not  show  that  3  1-2  feet  or  any  other  amount  of  the 
land  conveyed  by  Kelly  to  Kershaw  was  taken  from  Ker- 
shaw. The  descriptions  in  the  deed  and  in  that  record  do 
not  in  any  manner  conflict,  but  represent  totally  distinct 
parcels  of  ground.  If  the  record  had  been  admitted  in 
evidence  the  face  of  the  case  would  in  no  respect  have  been 
changed;  it  does  not  appear  that  there  was  any  error  in  the 
exclusion  of  the  record. 

But  appellants  asked  in  the  lower  court,  on  the  trial,  for 
leave  to  amend  the  cross-complaint  to  show  the  deed  trans- 
action; that  Kelly  and  Kershaw  both  thought  the  south- 
west corner  of  lot  six  in  block  26  was  at  what  is  known  as 
the  Woodmansee  corner,  a  point  three  and  one  half  feet 
north  of  where  the  district  court,  in  the  case  of  Dee  v.  Ker- 
shaw,  iound  it  to  he:  That  that  suit  developed  that  the 
block  in  which  that  ground  was  situate,  was  from  seven  to 
nine  feet  too  large :  That  the  three  and  a  half  feet  immedia- 
tely south  of  that  in  which  the  appellant  was  put  in  possession 
of,  was  held  by  other  parties,  and  had  been  so  held  for  over 
seven  years  before  Kelly  made  the  deed  to  Kershaw.  This 
proposed  amendment,  had  it  been  allowed,  would  have 
changed  the  issues.  It  would  have  set  up  a  totally  new  claim 
in  the  cross-complaint,  if  it  set  up  anything.  It  would  have 
changed  the  issue  from  one  upon  a  warranty  to  one  of  mis- 
take in  description.  The  cross-complaint  would  have  been 
a  proceeding  to  reform  a  deed.  This  would  have  been  a 
very  important  and  vital  change  in  the  issues.  There  does 
not  appear  to  be  any  reason  why  this  new  matter  thus  sought 
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to  be  incorporated  into  the  cross-complaint  could  not  have 
been  embraced  in  the  original  cross-complaint,  if  entitled 
to  be  in  it  at  all.  And  no  reason  is  offered. for  its  not 
having  been  done,  nor  for  the  long  delay  in  its  not  having 
been  asked  to  be  done  before  the  trial.  If  a  vital  change 
in  the  issues  can  be  made  at  the  trial  in  one  case  without 
any  reasonable  ground  therefor,  it  can  be  done  in  all  cases. 
Parties  must  use  reasonable  diligence  in  such  matters  or 
offer  some  excuse  for  not  having  done  so.  In  this  case  no 
proper  diligence  is  shown  and  no  excuse  is  offered  for  the 
want  of  it.  We  cannot  say  that  the  district  court  failed  to 
exercise  a  sound  discretion  in  refusing  to  allow  the  amend- 
ment at  the  trial. 

3.  It  is  contended  that  Sarah  Kershaw  w£ts  a  surety 
only  and  not  a  principal,  and  that  this  fact  was  known  to 
Kelly  when  she  signed  the  note,  and  that  the  giving  of  one 
year's  additional  time  to  Kershaw  was  a  release  of  Sarah. 
From  the  evidence,  the  court  was  authorized  to  find  that 
Sarah  Kershaw  was  a  principal.  If  however  she  were 
simply  a  surety,  there  was  evidence  sufficient  for  the  court 
to  find  that  she  desired,  consented  to,  and  sought  the  ex- 
tension of  time. 

4  The  appellants  claim  that  the  action  was  prematurely 
begun.  The  note  was  to  fall  duie  on  the  3rd  of  August, 
1884,  but  it  was  provided  in  the  note  that  the  interest  was 
to  be  paid  monthly,  and  if  not  so  paid,  the  whole  of  the 
principal  could  be  declared  due  and  payable.  The  day  of 
payment  of  the  principal  was  extended  from  the  3rd  of  Au- 
gust, 1884,  to  the  3rd  of  August,  1885,  one  year.  The  other 
conditions  of  the  note  however  were  to  remain  the  same  as 
before.  The  appellant  failed  to  pay  the  interest  as  re- 
quired by  the  terms  of  the  note,  and  it  followed  that  the 
whole  of  the  note  became  due  before  the  end  of  the  year, 
and  suit  was  authorized  to  be  brought  to  enforce  its  col- 
lection. 

We  do  not  see  that  the  action  was  prematurely  brought. 
Upon  an  examination  of  the  whole  case,  we  do  not  find 
any  reason  for  disturbing  the  action  of  the  court  below. 
The  order  overruling  the  motion  for  a  new  trial,  is  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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1^^  JOHN    J.   KELLY    and    Another,     Respondents,   v. 

ANDREW  J.  KERSHAW  and  Wife,  Appellants. 

Dismissal,  op  Appeal,.— Under  section  828,  Code  of  Civil  Procedure, 
an  appeal  from  the  judgment  will  not  !>«  dismissed,  because  an 
appeal  from  the  order  denying  a  new  trial  in  the  same  case,  is 
before  the  court. 

Motion  to  dismiss  an  appeal  from  a  judgment.  The 
opinion  states  the  facts. 

Messrs,  Dickson  &  Varian,  for  the  motion. 

Messrs,  Williams  &  White,  contra, 

BOREMAN,  J. : 

This  is  a  motion  to  dismiss  an  appeal  from  a  judgment 
and  to  affirm  the  judgment. 

The  ground  of  the  motion  is  that  on  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial,  the  entire  record 
in  the  action  was  brought  to  this  court,  and  the  subject 
matter  of  the  present  appeal  was  fully  before  this  court  and 
subject  to  its  consideration  and  determination,  and  that 
the  present  appeal  is  frivolous  and  for  delay  merely. 

When  this  motion  was  filed  in  this  court,  there  had  been 
no  decision  in  this  court  .upon  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial. 

Our  statute  expressly  authorizes  appeals  to  be  taken  from 
both  the  judgment  and  the  order  denying  the  motion  for  a 
new  trial. 

Laws  of  1884,  p.  303,  sec.  828. 

If  we  should  hold  the  appeal  from  the  judgment  to  be 
invalid,  we  negative  the  statute  or  ignore  it.  Its  validity 
is  not  in  question,  and  we  are  not  authorized  to  negative  it 
or  ignore  it.  If  the  argument  that  because  the  whole 
record  was  before  the  court  for  consideration  in  the  ap- 
peal from  the  order  denying  the  motion  for  a  new  trial,  this 
appeal  from  the  judgment  should  be  dismissed,  be  held 
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good  when  the  appeals  were  taken  at  different  times,  it 
would  be  just  as  valid  when  the  appeals  are  taken  at  the 
same  time.  It  is  equivalent  to  saying  that  if  a  party  take 
an  appeal  from  an  order  overruling  or  granting  a  motion 
for  a  new  trial  he  is  precluded  from  taking  an  appeal  from 
the  judgment  in  the  case,  when  the  statute  asserts  the  re- 
verse. The  statute  is  not  ambiguous,  nor  of  doubtful 
meaning,  but,  on  the  contrary,  it  is  express  and  clear.  The 
court  is  not  prepared  to  hold  that  the  appeal  from  the  judg- 
ment was  unauthorized.  In  this  territory  an  appeal  from 
a  judgment  is  of  more  importance  to  an  appellant  some- 
times than  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial.  Where  the  appeal  is  from  the  judgment,  the 
appellant,  if  the  amount  be  of  sufficient  size,  can  take  the 
case  to  the  supreme  court  of  the  United  States.  But 
where  an  appeal  is  from  an  order,  this  cannot  be  done. 
The  fact  that  the  amount  in  this  case  might  not  be  suffi- 
cient to  authorize  an  appeal  to  the  supreme  court  of  the 
United  States,  does  not  change  the  principle. 

The  argument  against  our  entertiaining  an  appeal  from 
the  judgment  when  there  had  been  an  appeal  from  the 
order  denying  the  motion  for  a  new  trial,  might  be  of 
weight  in  regard  to  the  propriety  of  this  court  hearing  a 
second  argument  of  the  same  points  on  different  appeals  in 
the  same  case,  but  it  certainly  could  not  go  further. 

The  motion  to  dismiss  the  appeal  and  affirm  the  judg- 
ment, is  overruled. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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SAMUEL  LEVI,  Respondent,  r.  SALT  LAKE  CITY, 

Appellant. 

Levy  v.  Salt  Lake  City,  3  Utah,  63. 

Municipal.  Corporations.— Irrigating  Ditch.— Under  the  charter 
of  S  lit  Lako  City  granting  to  the  corporation  power  "to  distrib- 
ute, control  and  so  regulate  waters  flowing  into  the  city  through- 
out such  channels  as  may  be  most  advantageous  and  to  prevent 
unnecessary  waste  of  water,"  and  under  the  ordinance  of  the 
city  regulating  the  water,  and  establishing  a  plan  for  distribut- 
ing the  water  and  defraying  the  expenses  thereof,  when  water  is 
turned  into  any  ditch  with  the  knowledge  and  approval  of  the 
city,  and  is  thereby  conveyed  to  the  various  persons  emxK>wered 
to  take  the  water,  such  ditch  is  a  public  ditch  while  so  used,  and 
the  city  is  chargeable  with  negligence  with  respect  thereto  while 
so  using  it.    Affirming  Levy  v.  Salt  Lake  City^  3  Utah,  63. 

Evidence. -City  Ordinance. — The  ordinance  above  is  properly  ad- 
missible in  evidence  as  explaining  in  what  way  the  city  was 
carrying  out  the  power  granted  by  the  charter,  what  officers  rep- 
resented it  and  for  whose  acts  the  city  was  responsible. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Messrs.  Shecks  &  Raicluis,  for  appellant. 

Messrs,  Sidherland  &  McBride,  and  Mr,  Arthur  Brown, 
for  respondents. 

Henderson,  J.: 

This  cause  is  brought  against  the  city  for  negligently 
permitting  water  to  flow  into  plaintiff's  cellar  and  injur- 
ing his  stock  of  goods.  The  case  has  once  been  before  this 
court  on  the  appeal  of  the  present  respondent,  (3  Utah, 
63,  1  Pac.  Rep.,  160),  and  in  the  opinion  of  the  court  de- 
livered on  the  hearing  of  that  appeal,  and  above  referred 
to,  the  claims  of  the  parties  as  stated  in  their  pleadings 
are  particularly  set  forth.  The  cause  was  again  brought 
to  trial  in  the  third  district  court,  and  the  testimony  for 
the-plaintiflf  tended  to  show   the   same  state  of  facts  set 
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forth  in  the  opinion  of  Mr.  Justice  Twiss  on  the  hearing 
of  the  former  appeal,  above  referred  to,  and  to  which  we 
refer  without  repeating  it.  Mr.  C.  H.  Wilcken,  who  was 
city  water-master  at  the  time  the  injury  occurred,  and 
who  was  sworn  on  the  part  of  the  plaintiff  on  the  former 
trial,  being  absent  from  the  territory,  the  plaintiff  called 
Alma  H.  Winn,  the  court  stenographer,  to  make  proof  of 
his  former  testimony.  This  was  objected  to  on  the  ground 
that  the  defendant  was  not  allowed  to  properly  cross-ex- 
amine the  witness.  The  objection  was  overruled,  and  the 
defendant  excepted.  The  witness,  after  giving  the  testi- 
mony above  referred  to,  stated  also  that  as  water-master 
he  knew  that  the  water  assigned  to  block  59  ran  through 
the  ditch  from  the  street,  and  that  on  the  night  in  ques- 
tion he  turned  the  water  on  the  block  and  served  notice 
uix)n  the  proprietors  adjoining  the  ditch  of  their  allot- 
ment of  water,  and  did  not  turn  it  off,  but  left  it  running 
after  the  time  when  all  the  allotments  of  owners  border- 
ing thereon  had  expired.  On  cross-examination  by  the  de- 
fendant, the  witness  was  asked  why  he  did  not  turn  the 
water  off,  and  various  questions  were  also  asked  him  for 
the  purpose  of  showing  that  the  city  did  not  build  the 
ditch  through  the  block,  and  that  he,  as  water-master,  had 
not  at  any  time  exercised,  or  assumed  to  exercise,  any  con- 
trol over  it;  all  of  which  was  objected  to  as  immaterial, 
and  the  objections  sustained.  It  is  the  exclusion  of  this 
testimony  on  cross-examination  that  the  appellant  claims 
renders  the  testimony  improper. 

The  plaintiff  also  pat  in  evidence  the  following  city  or- 
dinance, which  was  received  against  the  objection  of  the 
defendant  that  it  was  immaterial  and  irrelevant: 

"Section  1.  Be  it  ordained  by  the  city  council  of  Salt 
liake  City,  that  the  city  water-master  shall  qualify  in  the 
same  manner  as  the  treasurer;  provided,  that  his  bond 
shall  be  filed  by  order  of  the  city  council,  and  he  shall 
have  authority  to  appoint,  subject  to  the  approval  of  th  e 
city  council,  assistant  water-masters,  resident  within  the 
city,  who  shall  receive  from  him  a  certificate  of  appoint- 
ment, and  shall  act  in  his  name,  and  for  whose  official  con- 
duct he  shall  be  responsible. 
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"Sec.  2.  The  period  of  artificial  irrigation  shall  be 
deemed  to  commence  annually  on  the  firet  day  of  April, 
and  end  on  the  first  day  of  November. 

"Sec.  3.  Before  the  fifteenth  day  of  March  in  each  year, 
every  person  entitled  to  use  a  portion  of  the  waters  flow- 
ing into  said  city  for  irrigation  shall  present  to  the  city 
water-master,  upon  a  form  presented  by  said  water-master 
for  that  purpose,  a  written  application  for  the  use  of  water 
as  aforesaid,  during  said  period,  and  specifying  therein  the 
lot  or  lots,  or  fraction  thereof,  owned  or  possessed  by  said 
applicant  to  be  irrigated,  and  agreeing  therein  that  upon 
demand,  and  within  fifteen  days  thereafter,  he  will  pay  to 
the  city  water-master  his  proportion  of  the  expense  of 
constructing  and  keeping  in  repair  all  gates,  dams,  sluices, 
flumes  and  ditches  necessary  to  convey  the  water  from  the 
main  or  natural  water  channel  to  the  premises  of  such 
applicant.  Said  application  shall  be  filed  with  the  city 
recorder. 

"Sec.  4.  Before  the  said  first  day  of  April,  annually,  the 
city  water-master  shall  apportion  and  allot  the  waters  of 
the  several  streams  flowing  into  the  city  among  the  appli- 
cants entitled  to  use  a  portion  of  said  waters,  with  respect 
to  time  and  quantity  of  water  according  to  the  extent  of 
land  specified  in  their  respective  applications. 

"Sec.  5.  Upon  such  appointment,  and  before  the  said 
first  day  of  April  in  each  year,  each  applicant  as  aforesaid, 
upon  the  payment  into  the  city  treasury  of  the  sum  of  one 
dollar  for  each  one  and  one-quarter  acre  lot,  and  fifty  cents 
for  each  fraction  thereof,  named  iij  his  application,  and 
upon  presentation  of  the  treasurer  s  receipt  therefor  to  the 
city  water-master,  shall  receive  from  said  water-master  a 
certificate  specifying  the  proportion  of  water  to  which 
such  applicant  shall  be  entitled,  and  the  times  during  which 
he  may  use  the  same  in  said  period. 

"Sec.  6.  It  shall  be  the  duty  of  the  city  water-master  to 
see  to  the  proper  location,  construction,  and  repair  of  all 
gates,  dams,  flumes,  ditches,  and  reservoirs,  that  water  may 
not  be  wasted,  streets  or  sidewalks  overflowed  or  obstructed, 
or  private  property  damaged. 

"Sac.  7.  Whaaaver  it  shall  hd  necessary  to  make  any 
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of  the  improvements  mentioned  in  the  preceding  section, 
an  estimate  of  the  cost  thereof  shall  be  made  by  the  city 
water-master,  which  cost  shall  be  apportioned  among  the  per- 
sons interested  in  such  improvement,  according  to  their  re- 
spective portions  of  water;  but  in  case  of  any  sudden  emer- 
gency, the  water-master  shall  cause  any  necessary  repairs 
to  be  made  immediately,  the  cost  of  which  shall  be  appor- 
tioned thereafter.  The  said  water-master  shall  cause  writ- 
ten notice  to  be  given  to  each  of  such  persons  of  the  amount 
to  bo  contributed  by  him  towards  such  improvement;  said 
notice  to  be  served  on  him  personally,  or  be  left  at  his  resi- 
dence, or  at  his  usual  place  of  business.  Any  such  person 
who  shall  fail,  within  fifteen  days  after  the  receipt  of  such 
notice,  to  tender  to  said  water-master  the  amount  therein 
specified,  shall  forfeit  his  right  to  his  portion  of  water  for 
irrigation  during  said  period,  and  the  same  may  be  appor- 
tioned by  the  water-master  among  such  persons  as  bear 
the  expense  of  such  improvement;  provided,  that  if  any 
person  tender  the  equivalent  of  his  proportion  of  the  costs 
of  any  of  the  before-mentioned  improvements  in  labor  or 
material  necessary  thereto,  the  water-master  is  authorized 
to  accept  such  equivalent,  but  all  such  labor  or  material 
must  be  furnished  within  twenty-four  hours  after  demand 
is  mmle  therefore  by  the  water-master. 

"Sec.  8.  At  all  ix)ints  where  water  is  distributed  into 
main  dit<*hes,  the  water-master  shall  cause  substantial  gates 
to  be  constructed,  at  the  expense  of  the  corporation,  by 
which  the  proportion  of  water  flowing  in  each  way  may  be 
accurately  determined. 

**Sec.  9.  No  person  shall  be  entitled  to  convey  his  por- 
tion of  water  from  a  main  ditch  to  his  lot  or  premises 
without  first  having  constructed  a  substantial  gate  both  at 
the  main  and  at  the  head  of  his  branch  ditch,  the  latter  to 
be  closed  and  water-tight,  except  during  the  term  of  such 
person  to  use  his  portion  of  the  water.  Where  such  branch 
ditch  crosses  any  portion  of  a  sidewalk,  the  same  shall  be 
made  of  lumber  or  other  substantial  material,  the  covering 
of  which  shall  be  on  the  same  level  with  such  sidewalk. 
Any  person  violating  any  of  the  provisions  of  this  section 
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shall  be  liable  to  a  fine  not  exceeding  twenty-five  dollars 
for  each  oflFense. 

"Sec.  10.  Where  persons  are  obliged  to  convey  water 
across  grounds  between  their  premises  and  the  public 
water-ditches,  it  shall  be  done  under  the  direction  of  the 
water-master,  and  with  the  least  possible  injury  to  prop- 
erty, either  in  digging  the  requisite  ditches  or  in  managing 
the  water  therein,  and  they  shall  be  liable  to  all  damages 
caused  by  any  failure  or  neglect  on  their  part. 

"Sec.  11.  Where  the  public  water  ditches  p^iss  through 
private  grounds,  the  right  of  way  for  which  has  already 
been  acquired,  any  person  having  the  right  to  use  water 
therefrom  is  authorized  to  pass  along  said  ditches,  as 
occasion  may  require,  during  the  continuance  of  said 
right;  such  passing  to  be  under  the  supervision  of  the 
water-master. 

"Sec.  12.  All  persons  using  water  for  irrigation  or  other 
purposes,  shall  conduct  the  surplus  or  waste  water  into 
the  regular  water-ditches,  and  not  allow  said  water  to  flood 
thu  sidewalks  or  streets,  to  the  damage  thereof  and  the  un- 
necessary waste  of  water. 

**Sec.  13.  Any  person  aggrieved  at  the  apportionment  of 
water  allotted  to  him  by  the  water-master,  at  his  proportion 
of  costs,  mentioned  in  the  seventh  section,  or  any  other 
act  claimed  to  have  been  done  by  virtue  of  the  provisions 
of  this  ordinance,  shall,  on  written  complaint,  be  heard  by 
the  city  council,  who  shall  constitute  a  board  of  equaliza- 
tion to  hear  and  determine  such  complaints;  but  all  such 
complaints  must  be  presented  to  the  council  within  ten 
days  from  the  origin  of  the  act  complained  of.  Said 
board  may  remit  or  rebate  for  any  insane,  idiotic,  infirm, 
or  indigent  person  the  tax  or  fee  provided  for  in  the  fifth 
section  of  this  ordinance. 

"Sec.  14.  Any  person  turning  the  water  from  any  irri- 
gating ditch  or  reservoir  in  said  period,  except  when  the 
use  of  the  water  has  been  duly  allotted  to  him  as  herein 
provided,  or  without  having  first  obtained  a  certificate 
from  the  water-master,  as  provided  in  sections  three  and 
five  of  this  ordinance,  or  in  a  greater  quantity  than  is  al- 
lotted to  him  in  said  certificate,  or  after  he  has  forfeited 
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his  right  to  the  use  of  his  portion  of  water  in  said  period, 
and  any  person  willfully  and  maliciously  breaking  any  dam 
or  gate  in  any  stream,  sluice,  or  ditch,  or  in  any  way 
changing  the  current  or  flow  of  the  water  used  for  irri- 
gating purposes,  shall  be  liable  to  a  fine  in  any  sum  not 
exceeding  fifty  dollars,  or  to  imprisonment  for  any  term 
not  exceeding  fifty  days,  or  to  both  fine  and  imprison- 
ment." 

The  defendant  gave  evidence  tending  to  show  that  the 
ditch  running  from  the  street  into  block  59  was  built  by 
X>eople  owning  property  adjoining  it  over  20  years  prior 
to  the  injuxy;  that  they  put  in  the  gates  connecting  it 
vrith  the  ditch  in  the  street;  that  all  water  assigned  to  oc- 
cupants of  lots  adjoining  it  had  been  run  into  it  during 
that  time,  and  that  the  city  had  never  in  any  way  repaired 
or  contributed  tp  its  repair  or  maintenance. 

One  Smith,  a  witness  on  the  j)art  of  the  defendant,  after 
testifying  that  he  owned  property  adjoining  the  ditch,  and 
had  been  such  owner  since  1864,  was  asked  the  following 
question:  "Did  you,  or  any  person  on  your  block,  to  your 
knowledge,  ever  call  upon  the  city  or  the  water-master,  or 
any  of  his  assistants,  to  make  any  repair  of  this  ditch,  or 
keep  it  in  repair?" — to  which  the  plaintiflF  objected  as  ir- 
relevant and  immaterial,  and  the  objection  was  sustained 
by  the  court  Before  the  case  came  on  for  trial,  defend- 
ant filed  an  affidavit  for  a  continuance  on  the  ground  of 
the  absence  of  material  witnesses,  alleging  that  they  could 
prove  by  C.  H.  Wilcken,  an  absent  witness,  "that  in  1880 
he  was  the  water-master  of  Salt  Lake  City,  and  made  the 
apportionment  of  the  water  to  the  occupants  of  block  59; 
that  he  knows  the  ditches  constructed  and  used  by  the 
city  in  the  neighborhood  of  that  block;  and  that  the 
ditch  through  which  the  water  ran  into  said  block,  and  upon 
the  premises  of  the  plaintifif,  was  not  owned,  controlled,  or 
in  any  way  operated  by  the  city;  that  there  is  no  ditch 
running  through  block  59  over  which  the  city  has  at  any 
time  since  1879,  or  during  that  year,  taken  any  control; 
that  there  is  no  ditch  running  through  that  block  belong- 
ing to  the  city;  and  thefe  has  not  been  such  a  ditch  at 
any  time  since  1879,  and  that  there  is  no  public  ditch  in 
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said  block;  and  there  has  been  none  since  1879,  nor  any 
ditch  belonging  to  the  city  over  which  he  had  any  right, 
as  water-master,  to  go  upon  that  block."  Counsel  for  the 
plaintiff  admitted  that  Wilcken  would  so  testify.  The 
defendant  offered  the  affidavit  in  evidence,  and  the  plain- 
tiff objected  to  it  on  the  ground  that  it  was  a  conclusion  of 
the  witness.  The  court  sustained  the  objection,  and  de- 
fendant duly  objected  to  such  ruling  of  the  court. 

At  the  conclusion  of  the  testimony  the  defendant  re- 
quested the  court  to  charge  the  jury  as  follows: 

"( 1 )  If  you  find  that  the  ditch  through  block  59  has  been 
constructed,  maintained,  and  repaired  by  the  persons  in 
possession  of  the  lots  on  the  block  irrigated  from  said  ditch, 
and  their  predecessors,  and  that  at  the  time  of  the  alleged 
injury,  and  prior  thereto,  such  persons  had  the  sole  and 
exclusive  use  and  possession  of  said  ditc^Ji,  and  that  the 
injury  to  plaintiff  was  caused  by  such  ditch  being  out  of 
repair  while  so  possessed  by  such  persons  and  not  in  the 
possession  of  the  defendant,  then  plaintiff  is  not  entitled 
to  recover. 

(2)  If  you  find  that  the  city  was  guilty  of  negligence  in 
failing  to  keep  in  proper  repair  the  ditch  in  the  block  59, 
and  north  of  plaintiff's  cellar,  but  that  the  plaintiff  could 
have  prevented  the  injury  by  the  use  of  ordinary  means, 
and  at  moderate  expense,  the  plaintiff  is  not  entitled  to  re- 
cover. 

(3)  If  you  find  that  the  consequences  resulting  to  plain- 
tiff by  the  water  flowing  or  seeping  into  his  cellar  through 
the  negligence  of  the  city  were  aggravated  by  the  gross 
neglect  or  the  want  of  ordinary  care  on  the  part  of  the 
plaintiff,  or  his  agent  or  employees,  the  city  is  not  responsi- 
ble for  such  damages. 

(4)  Under  and  by  virtue  of  the  ordinance  admitted  in 
evidence  the  city  only  undertook  to  convey  the  water  to  the 
immediate  vicinity  of  each  block,  where  it  was  to  be  used 
for  irrigation,  and  to  keep  in  repair  the  various  ditches  ex- 
tending along  the  public  streets  and  adjacent  to  the  side- 
walks for  that  purpose,  while  by  said  ordinance  it  is  made 
the  duty  of  the  person  desiring*  to  use  such  water  for  the 
irrigation  of  his  lot,  to  construct  and  maintain,  at  bis  qwu 
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expense,  any  branch  ditch  or  ditches  which  may  be  neces- 
sary to  carry  the  water  from  the  main  ditch  upon  the  street 
across  the  sidewalk  and  upon  his  lot;  also  to  construct  a 
substantial  gate  both  in  such  main  ditch  and  at  the  head 
of  his  branch  ditch,  and  to  keep  the  latter  closed  and 
water-tight,  except  during  the  time  of  such  person  to  use 
the  water.  And  where  such  branch  ditch  is  used  for  the 
irrigation  of  more  than  one  lot,  or  by  more  than  one  per- 
son upon  the  same  block,  it  is  the  duty  of  such  persons 
to  keep  such  branch  and  the  gate  as  aforesaid  in  proper 
repair. 

(5)  The  court  instructs  you  that  the  plaintifif  is  not  en- 
titled to  recover  in  this  action." 

All  of  which  were  refused,  and  the  court  charged  the  jury 
upon  the  matters  referred  to,  as  follows: 

"(1)  The  court  charges  you  that  by  city  ordinance 
adopted  in  1879,  which  haa  been  put  in  evidence,  the  de- 
fendant lawfully  took  and  assumed  exclusive  control  of  the 
waters  of  City  Creek  flowing  into  the  city,  to  distribute 
them  with  reasonable  care  through  main  ditches  to  persons 
acquiring  the  right  to  participate  in  their  use. 

(2)  All  ditches  for  the  distribution  of  such  water  to 
the  licensees  of  the  city — that  is,  the  system  of  ditches 
to  convey  water  to  the  private  ditches  of  such  licensees, 
to  enable  such  licensees  to  obtain  water  for  irrigation 
during  the  time  stated  in  their  respective  licenses — are 
legally  in  charge  of  and  under  the  management  of  the  de- 
fendant 

(3)  The  defendant  was  bound  to  manage  the  distribu- 
tion of  water  by  means  of  such  ditches  with  reasonable 
care,  so  as  to  prevent  the  overflow  of  water  therefrom, 
to  the  injury  of  adjacent  owners,  either  by  reason  of 
negligent  construction  or  negligence  in  the  non-repair  of 
such  ditches,  the  excessive  quantity  of  water  turned  into 
the  same,  or  negligence  in  permitting  water  to  flow 
therein  without  providing  adequate  outlets. 

(4)  The  ditch  running  through  the  centre  of  block  59 
is  not  necessarily  a  private  ditch  because  bililt  upon  pri- 
vate property  or  built  by  private  persons.  If  the  city  used 
it  as  a  part  of  its  system  of  ditches  for  irrigating  purposes, 
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and  it  was  one  of  the  conduits  through  which  the  city  de- 
livered water  in  other  parts  of  the  block  into  private  ditches 
to  residents  of  the  city,  and  recognized  by  the  agents  of 
the  city  as  a  part  of  said  system,  then  it  would  be  a  public 
ditch. 

(5)  If  the  jury  find  that  the  ditch  running  down  through 
block  59  was  built  by  citizens  upon  private  property,  for 
the  purpose  of  carr)dng  water  for  irrigation  purposes  to 
different  lots  and  residents  in  said  block,  and  had  been 
used  as  such  for  twenty-five  years,  and  had  been  recog- 
nized by  the  city  officials  as  a  part  of  its  system  of  irriga- 
tion— by  the  terms  of  the  water  ordinance  and  by  allot- 
ments of  water  to  be  supplied  from  said  ditch — then  it 
would  be  a  public  ditch,  and  the  city  was  bound  to  keep  it 
in  repair  while  so  using  it  for  such  distribution,  and  would 
be  liable  for  any  negligence  in  its  being  out  of  repair  or  in 
an  unsuitable  condition  for  conveyance  of  water." 

Verdict  and  judgment  passed  for  the  plaintiff  for  84,900 
and  costs.  The  defendant  moved  for  new  trial  on  state- 
ment, which  was  denied,  and  it  appeals  to  this  court  from 
the  judgment  and  order  denying  new  trial,  and  alleges  the 
following  errors:  "(1)  The  court  erred  in  admitting  the 
testimony  of  C.  H.  Wilcken  given  at  a  former  trial,  and  in 
refusing  the  motion  of  the  defendant  to  strike  out  the  same. 

( 2 )  The  court  erred  in  admitting  in  evidence  the  ordinance. 

(3)  The  court  erred  in  sustaining  the  objection  of  plain- 
tiff's counsel  to  the  question  propounded  to  the  witness 
John  Smith  in  relation  to  calling  upon  the  city  to  make 
repairs  of  the  ditch  extending  through  the  block.  (4)  The 
court  erred  in  making  the  statements  it  did  in  the  presence 
of  the  jury  in  ruling  upon  the  objection  to  the  question 
propounded  to  Smith.  (5)  The  court  erred  in  those  parts 
of  its  charge  to  the  jury,  marked  1,  2,  3,  4,  and  5,  respect- 
ively. (6)  The  court  erred  in  its  refusal  to  charge  the 
jury,  as  requested  by  the  defendant,  in  each  and  all  of  said 
requests  numbered  from  1  to  5,  inclusive.  ( 7 )  The  court 
erred  in  rejecting  the  testimony  of  C.  H.  Wilcken  as  ^ 
pearing  in  the  affidavit  for  a  continuance,  and  which  plain- 
tiff's counsel  admitted  he  would  testify  to." 

Defendant,  by  its  counsel,  avers  that  the  evidence  is  in- 
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sufficient  to  justify  the  verdict  in  the  following  particulars, 
to-wit:  The  evidence  does  not  show  any  negligence  on  the 
part  of  the  defendant  in  regard  to  repairing  the  ditch  in 
block  59,  or  that  defendant  htid  any  possession,  control,  or 
right  to  repair  such  ditch,  or  that  the  ditch  was  out  of  re- 
pair. There  is  no  evidence  that  defendant  knew  that 
said  ditch  was  out  of  repair,  or  that  it  had  been  out  of  re- 
pair long  enough  for  the  defendant  to  have  known  it  in  the 
exercise  of  reasonable  diligence.  There  is  no  evidence  that 
defendant  turned  the  water  into  said  ditch,  or  knowingly 
permitted  or  suflPered  the  same  to  flow  therein,  or  that  the 
same  was  inadequate  to  carry  said  water,  except  when  ob- 
structed by  third  parties.  There  is  no  evidence  showing 
any  negligence  on  the  part  of  defendant,  or  negligence 
which  caused  injury  to  the  plaintiff.  The  ^evidence  shows 
contributory  negligence  on  the  part  of  plaintiff. 

Upon  the  hearing  of  the  former  appeal,  the  liability  of 
the  city  for  damages  resulting  from  a  negligent  exercise  of 
its  duties  in  distributiuK  water  to  the  citizens  was  expressly 
affirmed,  and  we  have  no  disposition  to  disturb  that  deter- 
mination; but  the  question  as  to  how  far  this  liability  extends, 
and  over  what  ditches  and  water-owners  it  is  charged  with  care 
and  supervision,  is  presen  ted  by  this  record.  The  contention 
of  the  appellant  is  fairly  stated  in  its  fourth  request  to 
charge,  while  the  contention  of  respondent  is  seen  in  the 
five  paragraphs  of  the  charge  above  quoted;  and  we  appre- 
hend that  the  determination  of  this  question  determines 
most  of  the  errors  alleged.  If  the  city  only  undertakes  to 
bring  the  water  along  the  public  streets  in  the  vicinity  of 
the  property  where  it  is  to  be  used,  and  in  ditches  actually 
constructed  by  it,  and  is  only  chargeable  with  that  duty, 
then  the  testimony  excluded  on  the  cross-examination  of 
the  witness  Wilcken,  and  on  the  examination  of  the  witness 
Smith,  should  have  been  allowed,  and  the  requests  to 
charge  of  the  defendant  should  have  been  given  instead  of 
the  instructions  given  by  the  court.  On  the  other  hand,  if 
the  city  is  charged  with  the  care  and  control  of  the  water 
until  it  is  segregated  and  set  apart  from  the  common  mass 
to  the  licensee,  and  conduits  and  ditches  used  by  it  for  that 
purpose  are  under  its  care  and  control,  then  the  requested 
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proof  would  be  clearly  immaterial,  and  the  instructions 
given  were  correct. 

The  city  charter,  in  enumerating  the  powers  and  duties 
of  the  corporation,  provides,  among  other  things,  as  fol- 
lows: "To  distribute,  control,  and  so  regulate  waters  flow- 
ing into  the  city  throughout  such  channels  as  may  be  most 
advantageous,  and  to  prevent  the  unnecessary  waste  of 
water."  Comp.  Laws  Utah,  1876,  p.  705,  sec.  55.  The 
charter  does  not  confer  upon  the  city  the  absolute  title  to 
the  water  flowing  into  it,  but  commits  it  to  its  care,  in  trust 
for  the  inhabitants,  and  charges ^it  with  the  responsibility 
of  a  proj)er  execution  of  such  trust.  The  ordinance  re- 
ceived in  evidence  is  the  regulation  by  the  city  of  this 
power  conferred  upon  it,  and  the  scheme  or  plan  adopted 
requires  annual  application  by  each  property  owner  for  the 
use  of  water,  and  an  annual  appointment  thereof  by  the 
city  to  such  ap])licant8,  and  requires  the  applicant  to  pay  a 
certain  amount,  which  is  undoubtedly  to  defray  such  ex- 
penses as  are  common  to  all  the  property  owners  of  the 
city;  and  also  his  proportion  of  any  amount  which  is  neces- 
sary to  construct  any  ditch  for  the  benefit  of  himself  and 
other  property  owners  which  is  not  common  to  the  entire 
city.  The  apportionment  of  such  expense  is  made  by  the 
city  water-master,  and  the  applicant  is  not  entitled  to  his 
allotment  until  it  is  paid.  Section  6  expressly  provides 
that  "the  location,  construction,  and  repair  of  such  ditches" 
shall  be  under  the  control  of  the  city.  In  distributing 
water  throughout  the  city  for  irrigating  purposes,  and 
thereby  executing  the  trust  reposed  in  the  city,  the  fact 
must  be  remembered,  which  is  recognized  by  this  ordinance, 
that  it  must  be  distributed  from  along  the  lines  of  highest 
elevation,  or  from  the  summit  of  each  particular  district, 
so  that  the  lands  to  be  irrigated  may  be  "under  the  ditch." 
These  lines  of  elevation  do  not  always  follow  the  outer  or 
street  limits  of  the  block,  and  it  may  be  just  as  necessary 
to  construct  ditches  in  which  to  convey  water  on  its  way 
for  divisions  and  distributions  through  the  center  of  a 
block  and  across  the  lots  composing  it,  as  it  is  to  run  the 
ditch  along  the  streets  of  other  blocks.  In  this  case  ac- 
cording to  the  claim  of  the  appellant,  if  the  water  assigned 
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to  the  various  owners  on  block  59  had  been  continued 
along  the  street  on  the  north  side  of  the  block  to  the 
corner,  and  thence  south  along  the  east  side,  and  around 
the  block  to  each  occupant,  it  would  have  been  under  city 
control.  But  if  that  should  deliver  tlie  water  upon  the 
lowest  part  of  the  premises  to  be  irrigated,  then  the  city 
could  avoid  all  responsibility  by  turning  the  whole  mass 
across  the  sidewalk  on  the  north  side,  and  then  turn  it  over 
to  the  various  owners  and  leave  them  to  take  care  of  it  at 
their  peril. 

In  the  sjiring  before  this  damage  was  done,  when  the 
property  owners  on  block  59  made  applications  for  assign- 
ments of  water,  it  was  the  duty  of  the  city  ( acting  by  and 
through  the  water-master)  to  examine  the  premises,  and  if 
there  was  not  a  proper  ditch  or  water-way  to  properly  de- 
liver the  water  to  them,  and  such  as  the  city  was  willing  to 
accept  and  use,  then  it  was  its  duty  to  ascertain  the  cost 
and  expense  of  such  a  ditch,  and  apportion  it  among  such 
owners.  And  if  such  apportionment  was  paid,  it  should 
construct  the  ditch;  if  not  paid,  the  water  should  have  been 
withheld.  All  this  it  had  ample  authority  and  was  its 
duty  to  do  under  the  ordinance.  If,  on  the  other  hand, 
when  such  application  was  made,  the  city  found  such  a 
ditch  as  it  was  willing  to  accept,  whether  it  was  a  natural 
water-course  or  made  by  the  parties  who  would  ulti- 
mately be  chargeable  with  its  cost,  and  the  city  did  accept  it 
by  issuing  its  licenses,  receiving  the  fee  provided  by  sec- 
tion 5  of  the  ordinance,  and  turning  the  water  in  a  common 
mass  assigned  to  such  owners  into  such  ditch,  or  using  it 
for  the  purpose  of  conveying  their  allotments  to  them,  it 
would  thereby  become  its  ditch;  and  it  would  be  charge- 
able with  its  care  and  maintenance,  and  it  would  be  a  main 
or  city  ditch  mentioned  in  the  ordinance. 

We  are  of  the  opinion  that  under  the  charter  and  ordi- 
nance the  city  is  charged  with  the  custody  and  control  of 
the  waters  of  the  city  until  they  are  conveyed  to  that  point 
where  they  are  segregated  and  set  apart  to  the  particular 
licensee  from  the  common  mass,  and  that  when  waters  are 
assigned  to  various  property  owners,  and  is  in  common 
turned  into  or  run  in  a  ditch,  with  the  knowledge  and  ap- 
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proval  of  the  city,  and  is  thereby  conveyed  to  the  various 
licensees,  such  ditch  is  a  public  ditch  while  so  used,  and 
the  city  is  chargeable  with  negligence  with  respect  there- 
to. We  do  not  mean  to  say  that  property  owners  may  not 
so  interfere  or  assume  control  over  a  ditch  as  to  release  the 
city  from  its  duty;  but  there  is  no  evidence  in  this  record 
that  the  respondent  did  anything  in  respect  to  the  ditch 
running  through  block  59  except  to  receive  his  allotment 
of  water  therefrom  into  his  private  ditch.  The  allotments 
are  made  annually,  and  what  may  have  been  done  in  years 
past,  when,  so  far  as  this  record  shows,  the  respondent 
may  not  have  owned  the  property,  is  immaterial  unless  he 
is  shown  to  be  in  some  way  bound  thereby.  We  are  there- 
fore of  the  opinion  that  the  questions  asked  the  witness 
Wilcken  on  cross-examination,  .  were  properly  excluded, 
and  the  testimony  given  on  the  former  trial  was  admissible, 
and  that  the  testimony  of  the  witness  Smith  was  properly 
excluded.  The  testimony  sought  from  l)oth  these  witnesses 
only  tended  to  show  flagrant  disregard  of  its  duty  on  the 
part  of  the  city,  which  could  not  exonerate  it  The  re- 
quests of  the  appellant  were  properly  refused,  and  the  in- 
structions given  by  the  court  instead  thereof  were  in  accord- 
ance with  the  views  above  expressed,  and  were,  we  think, 
proper. 

The  law,  as  stated  by  the  court  to  the  jury  upon  the 
questions  of  negligence  and  contributory  negligence,  was 
as  favorable  to  the  appellant  as  could  properly  have  been 
asked. 

The  ordinance  was  properly  received  in  evidence.  It  ex- 
plained in  what  way  the  city  had  undertaken  and  was 
carrying  out  the  trust  committed  to  it  by  the  charter,  what 
officers  represente<l  it,  and  for  whose  acts  it  would  be  re- 
sponsible. It  was  within  the  power  granted  by  the  charter, 
and  was  a  reasonable  regulation,  and  had  all  the  force  of 
public  law,  and  both  the  city  and  the  inhabitants  were 
bound  by  it  1  Dill.  Mun.  Corp.  ( 3d  Ed. ),  sec.  308;  Taylor 
V.  Carondelet,  22  Mo.,  105;  Milne  v.  Davidson,  5  Mart, 
(La. )  586;  Slaie  v.  Clarke,  25  N.  J.,  Law,  54. 

The  refusal  to  receive  in  evidence  the  affidavit  of  C.  H. 
Wilcken  remains  to  be  considered.     Wilcken  had  already 
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been  examined.  He  had  testified  that  he  was  water-master, 
and  made  the  apportionment  to  the  owners  of  property  on 
block  59,  as"  stated  in  the  opinion  of  Judge  Twiss  before 
referred  to;  that  he  knew  of  the  use  of  the  ditch  to  convey 
water  to  the  property  on  the  block;  that  he  turned  the 
water  on  to  the  block.  It  is  plain  from  this  testimony  and 
the  affidavit  that  when  he  says  there  was  no  public  ditch 
in  block  59  nor  one  owned  by  the  city,  he  is  merely  stating 
his  conclusion  from  the  fact  that  the  city  did  not  build  it, 
and  was  therefore  improper  testimony.  The  statement  in 
the  affidavit  that  the  city  did  not  control  or  operate  it  is  of 
the  same  class  as  that  offered  from  the  witness  Smith, 
which  was  rejected.  Indeed,  it  is  just  what  is  complained 
of  in  this  case, — that  the  city  turned  the  water  into  this 
ditch,  and  used  it  to  furnish  water  to  its  licensees,  and  did 
not  operate  or  control  it,  and  thereby  the  respondent  was 
injured.     The  affidavit  was  properly  rejected. 

We  see  no  error  in  the  record,   and  the  judgment  and 
order  appealed  from  should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


LUCIEN     SWITZGABLE,    Respondent,     v.     MARY 
WORSELDINE,  and  Another,  Appellants. 

Boundaries.— Estoppel.  Limitations.— The  owner  of  land  inclosed 
it  upon  what  he  supposed  to  be  the  boundaries  thereof.  He  then 
conveyed  the  north  half,  reserving  to  himself  and  his  grantees  a 
perpetual  alley-way,  five  feet  wide',  along  the  south  side  of  said 
north  half,  and  also  conveyed  an  alley -way  five  feet  wide  along  the 
north  side  of  south  half  retained.  Said  grantee  of  owner  conveyed 
said  north  half  and  said  alley- way  to  defendants,  and  said  owner 
conveyed  said  south  half  and  said  alley-way  to  plaintiff.  The 
parties  entered  into  possession  and  such  boundaries  were  ac- 
quiesced in  by  adjoining  proprietors  for  fifteen  years,  before  com- 
mencement of  suit;  heldy  that  plaintiff  was  not  estopped  from 
showing  true  boundaries  as  against  defendant . 

Appeal  from  a  judgment  of  the  district  court   of  the 
third  district.     The  opinion  states  the  facts. 
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Mr,  John  A.  Marshall ,  for  appellants. 
Mr.   W,  H,  Dickson,  for  respondent. 

Henderson,  J.: 

The  plaintiff  complains  that  the  defendants  have  en- 
croached upon  an  alley- way  running  east  and  west  through 
the  center  of  the  east  half  of  the  south  half  of  lot  3,  in 
block  39,  of  plat  "A,"  in  Salt  Lake  City,  in  which  he  has 
an  interest.  He  claims  damages,  and  asks  to  have  the  en- 
croachment abated  as  a  nuisance.  The  defendants  file  an 
answer  and  cross-complaint  denying  their  encroachment, 
and  claiming  that  the  plaintiff  has  encroached  upon  the 
alley. 

The  facts  are  that  in  May,  1868,  one  Kobert  A.  Bussell 
was  the  owner  and  in  possession  of  the  lands  above  de- 
scribed, and  then  inclosed  the  same  by  inclosares  upon 
wljat  he  supposed  to  be  the  boundaries  thereof.  On  the 
twenty-second  of  September,  1874,  he  conveyed  the  north 
half  thereof  to  one  Robert  W.  Russell,  reserving  to  him- 
self and  his  grantees  the  right  to  the  perpetual  use  of  an 
alley-way  five  feet  wide  along  the  south  side  of  the  land 
so  conveyed;  and  also  conveyed  to  said  Robert  W.  Russell 
and  his  grantee  the  use  of  an  alley- way  five  feet  wide  along 
the  north  side  of  that  retained  by  him—  thereby  constitut- 
ing an  alley-way  ten  feet  wide  along  the  center  of  said 
tract  of  land,  to  bo  used  and  enjoyed  by  the  parties  jointly, 
and  tlieir  grantees,  as  an  alley-way  perpetually.  Said 
Robert  W.  Russell  conveyed  said  north  half  of  said  land, 
and  all  his  rights  in  said  alley-way,  to  the  defendants,  Sep- 
tember 27,  1876.  The  said  Robert  A.  Russell  conveyed 
the  south  half  of  said  land,  and  all  his  rights  in  said  alley- 
way, to  the  plaintiff,  February  16,  1877.  The  parties  re- 
spectively entered  into  the  possession  of  the  lands  so  con- 
veyed to  them  at  the  time  of  the  conveyances,  and  so  re- 
mained up  to  the  commencement  of  this  suit;  the  north 
and  south  boundaries  remaining  as  established  by  Robert 
A.  Russell;  and  such  boundaries  were  acquiesced  in  by  the 
adjoining  proprietors  for  a  period  of  fifteen  years  from  the 
time  they  were  established  by  said  Robert  A.  Russell,  and 
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before  the  commencement  of  this  suit.  Upon  an  accurate 
survey  of  the  premises,  it  was  found  that  the  inclosures 
made  by  Robert  A.  Russell  on  the  north  and  south  sides 
of  the  land  first  described  were  not  on  the  true  line,  but 
were  a  short  distance  south  thereof  on  both  sides.  The 
plaintiff  claims  that  the  boundary  line  between  him  and 
the  defendants  is  on  the  true  line  as  shown  by  the  plat, 
and  that  the  alley- way  is  five  feet  each  side  of  it,  and  be- 
fore the  commencement  of  this  action  (but  when  is  not 
shown)  built  his  fence  accordingly.  The  defendants  claim 
that  the  line  is  in  the  center  of  the  land  as  inclosed  as 
aforesaid,  and  have  built  their  fence  accordingly.  This  is 
the  real  dispute  between  the  parties.  The  district  court 
rendered  judgment  in  favor  of  the  plaintiff,  and  the  de- 
fendants appeal. 

The  defendants  contend  that  the  land  had  been  occupied 
as  inclosed  for  15  years  prior  to  the  commencement  of 
this  action;  and  their  neighboring  proprietors  on  each  side 
having  acquiesced  all  that  time,  that  being  the  statutory 
period  of  limitations,  the  plaintiif  is  estopped  from  insist- 
ing upon  the  true  line  according  to  the  plat  as  the  bound- 
ary line  between  them;  and  they  invoke  the  principle  that 
boundary  lines  long  acquiesced  in  conclusively  establish 
that  they  are  the  true  boundaries,  and  estop  adjoining 
proprietors  from  disputing  them.  We  recognize  the  prin- 
ciple as  established  by  the  cases  cited  by  counsel  for  ap- 
pellants: Baldwin  v.  Broun,  16  N.  Y.,  359;  Reed 
v.  Farr,  35  N.  Y.,  113.  But  we  do  not  think  this  princi- 
ple applicable  to  this  case.  It  is  not  claimed  by  the  appel- 
lants that  the  boundary  line  between  them  and  the  respond- 
ent has  been  acquiesced  in,  or  that  the  boundaries  of  the 
entire  tract  as  first  described  became  established  by  ac- 
quiescence before  it  was  sold  in  parcels  by  Robert  A.  Rus- 
sell, and  the  parts  now  held  by  the  parties  thereby  sev- 
ered, or  that  the  line  was  established  between  them  accord- 
ing to  appellants'  claim,  and  acquiesced  in  by  the  respond- 
ent for  a  time,  and  the  appellants  thereby  misled  into 
permitting  the  owner  on  their  north  boundary  to  acquire 
by  prescription  a  right  as  against  them.  In  either  of 
these  conditions  a  case  might  be  presented  for  equitable 
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interference.  When  Robert  A.  Russell  conveyed  the  north 
half  of  the  land,  he  ceased  to  be  interested  in  the  north 
boundary  of  that  piece  of  land  so  sold.  To  say  that 
boundary  lines  between  adjoining  owners  are  to  be  deter- 
mined and  located  with  reference  to  the  establishment  of 
their  outer  boundaries,  respectively,  and  in  which  they  are 
not  both  interested,  would  be  manifolding  the  discrepancies 
between  actual  boundaries  and  those  established  by  user 
and  e.stop[)j>l,  beyond  what  was  ever  intended  by  the  rale 
invoked  by  appellants.  Again,  while  in  this  action  these 
parties  may  be  able  to  show  a  case  of  acquiescence  against 
their  adjoinii\g  proprietors,  respectively,  on  their  outer 
boundaries,  so  as  to  estop  them,  yet  it  is  not  conclusive 
upon  such  adjoining  proprietors;  and  hereafter,  in  a  con- 
tention to  which  they  are  parties,  they  may  be  able  to  es- 
tablish a  different  state  of  facts,  and  show  that  they  are 
not  estopi)ed.  In  such  case,  according  to  the  contention 
of  the  appellants,  the  boundary  line  in  question  would 
have  to  be  again  revised. 

This  being  our  view,  the  other  questions  in  the  case  are 
not  important.  The  judgment  of  the  district  court  should 
be  affirmed. 

Zane,  C.  J.,  concurred.     Boreman,  J.,  dissented. 
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CHAETER  OAK  LIFE  INSURANCE  COMPANY, 
Respondent,  r.  MATTHEW  T.  GISBORNE,  Ap- 
pellant. 

Declaration  op  Trust— Rents,  Issues  and  Profits.-- A  declaration 
of  trust  given  as  security  for  sums  of  money  advanced  as  purchase 
money  for  mining  property,  and  to  be  satisfied  out  of  the  rents, 
issues  and  profits  of  the  mine,  without  qualifying  words,  creates  a 
lien  upon  the  property  itself  and  it  may  be  sold  to  satisfy  the  lien. 

Id. — Statute  op  Limitations.— Where  a  declaration  of  trust  provided 
for  the  payment  of  the  money  advanced  out  of  the  rents,  issues 
and  profits  of  a  mine,  and  further  provided  for  the  obtaining  of 
the  rents,  issues  and  profits,  primarily,  by  working  the  mine,  the 
indebtedness  was  not  due  immediately,  and  the  statute  did  not 
begin  to  run  until  the  trust  was  closed. 

Id.  -Parol.  Evidence— Parol  evidence  is  admissible  in  an  action  to 
foreclose  the  deed  of  trust  to  show  for  whom  the  trustee  was  act- 
ing and  who  furnished  the  money,  explaining  what  did  not  appear 
on  the  face  of  the  declaration  of  trust,  but  what  its  language  in- 
dicated to  exist. 

Practice  -Continuance.  The  granting  of  a  continuance  is  in  the 
sound  discretion  of  the  court,  and  unless  that  discretion  has  been 
abused,  the  case  will  not  be  reversed,  because  a  continuance  was 
refused. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district,  and  from  an  order  refusing  a  new  trial. 
The  facts  sufficiently  appear  from  the  opinion. 

Mr.  Arihur  Brown,  for  appellant. 

Messrs.  Marshall  &  Kotjle,  for  respondent. 

BOREMAN,  J. : 

This  is  an  appeal  from  a  judgment.  In  the  spring  of 
1874,  the  appellant  Matthew  T.  Gisborne,  was  the  owner  of 
one-third  interest  in  the  Mono  mine,  situated  in  the  Ophir 
mining  district,  Tooele  county,  in  this  territory.  He  obtained 
a  bond  upon  the  other  two-thirds  from  his  co-owners,  Em-  * 
body,  Miller,  and  Heaton,  and  then  went  to  New  York  to 
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sell  this  two-thirds.  Failing  in  this,  he  borrowed  §100,000 
with  which  to  buy  the  interest  of  Embody,  one  of  his 
co-owners,  which  was  four-eighteenths  of  the  mine.  The 
money  was  furnished  through  defendant  Stephens,  trus- 
tee, and  paid  to  Embody ;  and  Embody  made  the  deed  of 
his  interest  to  Gisborne.  In  return  for  the  money  thus  ad- 
vanced by  Stephens,  trustee,  the  appellant  conveyed  to  him, 
by  deed  absolute  on  its  face,  all  of  its  original  interest, 
and  all  of  the  interest  he  had  obtained  from  Embody, 
which  two  interests  together  amounted  to  ten-eighteenths 
of  the  mine.  The  money  thus  furnished  came  from 
Allen,  Stephens  &  Co.,  of  which  firm  Stephens  was  a  mem- 
ber. Stephens,  likewise,  afterwards  furnished  §300,000 
more,  to  enable  Gisborne  to  buy  the  residue  of  the  two- 
thirds  of  the  mine;  the  same  being  the  interests  of  Miller 
and  Heaton,  his  co-owners  in  the  mine.  This  money,  ac- 
cording to  agreement  with  Gisborne,  was  paid  to  his  said 
co-owners  in  the  mine,  and  the  deed  made  to  Gisborne;  and 
then  Gisborne,  by  deed  absplute  on  its  face,  conveyed  the 
same  over  to  Stephens,  trustee.  Thus  Stephens,  trustee, 
held  the  title  to  the  whole  of  the  mine.  Thereupon 
Stephens,  in  accordance  with  the  wishes  of  Gisborne,  made 
a  declaration  of  trust,  showing  that  the  two  deeds  above 
mentioned,  of  Gisborne  to  Stephens,  trustee,  were  not  in 
fact  absolute  deeds,  although  on  their  faces  they  appeared 
to  be  such,  but  were  made  upon  trusts,  and  that  Stephens 
held  the  property  in  trust  to  receive  the  "rents,  issues,  and 
profits*'  of  the  mine,  and  to  pay  therefrom  the  expenses 
of  operating  the  mine;  then  to  pay  back  the  ^400,000 
obtained  through  Stephens,  trustee;  then  to  pay  Gisborne 
a  percentage  on  a  third  of  the  rents,  issues,  and  profits; 
and  to  pay  Gisborne  $275,000.  After  theses  everal  amounts 
should  be  paid,  then  the  trustee,  Stephens,  was  to  cancel 
the  two  deeds  referred  to  on  the  record;  thus,  according 
to  the  declaration  of  trust,  leaving  the  title  to  the  whole 
property  finally  in  Gisborne.  He,  by  a  subsequent  contract 
with  Hussey,  agreed  to  convey  half  of  the  mine  to  Hussey 
for  money  and  services  rendered;  and  afterwards,  Hussey 
transferred  said  half  interest  to  Stephens  individually.  The 
trustee  entered  upon  the  discharge  of  his  duties  in  carry- 
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ing  out  the  trust;  but  the  amount  of  ore  that  could  be 
obtained  from  the  mine  decreased  so  rapidly  that  the 
whole  output  of  the  mine  after  the  trustee  took  hold  of 
it,  only  netted  some  $20,000,  and  thereafter  failed  com- 
pletely, the  vein  being  lost.  The  work  on  the  mine  was 
done,  under  the  trustee,  by  two  managing  agents  specified 
in  the  declaration  of  trust  the  one  being  chosen  by  Gis- 
borne, the  other  by  the  trustee.  In  a  fruitless  endeavor  to 
find  the  ore  vein  there  were  heavy  expenditures,  amounting 
to  nearly  $52,000  beyond  the  ability  of  the  trustee  to  pay. 
The  debts  thus  incurred  were  not  paid  by  the  trustee,  but 
were  taken  up  by  the  respondent,  to  whom  they  were  as- 
signed. Allen,  Stephens  &  Co.  assigned  their  claims,  also, 
to  the  respondent,  including  the  claim  of  $400,000  above 
referred  to,  and  advanced  through  Stephens,  trustee.  The 
present  action  was  brought  to  subject  the  mining  prop- 
erty itself  to  the  payment  of  the  whole  indebtedness,  and 
that  the  same  might  be  declared  to  be  charges  and  liens 
thereon.  Gisborne,  one  of  the  defendants,  contests  the 
right  of  respondent  to  this.  The  judgment  of  the  district 
court  being  in  favor  of  the  respondent,  the  appellant,  Gis- 
borne, has  brought  the  case  to  this  court  by  appeal  from 
that  judgment.  The  appellant  contends  that  the  claims  set 
up  as  the  basis  of  the  complaint  are  not  debts  against  him 
or  the  mine,  and  have  never  existed  as  such;  that  the  $400,- 
000  never  were  a  debt  at  all,  but  were  purchase  money. 
He  urges  that,  if  such  claims  ever  existed  as  debts,  it  was 
against  the  "rents,  issues,  and  profits"  of  the  mine,  and 
that  the  "rents,  issues  and  profits"  do  not  include  the  prop- 
erty itself,  or  the  sale  thereof.  No  personal  judgment  is 
sought  against  the  appellant.  Whether,  therefore,  the 
claims  ever  existed  as  debts  against  him  personally,  is,  in 
this  action,  not  material. 

The  first  question,  then,  for  our  consideration,  is  whether 
the  $400,000  were  purchase  money  or  not.  The  appellant 
claims  that  the  whole  transaction  showed  that  a  purchase 
of  the  property,  or  of  two-thirds  thereof,  by  Stephens, 
trustee,  was  the  aim  and  object  of  the  parties,  and  that 
Gisborne  was  only  security  in  the  matter,  and  helping 
Stephens  to  make  his  purchase.     Gisborne  went  to  New 
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York,  it  appears,  among  strangers,  if  this  theory  be  true, 
to  help  a  stranger  to  buy  two-thirds  of  the  mine  from  bis 
co-owners.  Gisborne,  however,  in  his  testimony,  says  that 
when  he  went  to  New  York  he  first  talked  of  making 
the  sale  of  the  two-thirds  upon  which  he  held  a  bond, 
but  that  he  failed  to  make  the  sale.  He  then  bor- 
rowed $100,000,  and  afterwards  $300,000  more  were  ad- 
vanced through  the  same  channel.  If  a  sale  to  Stephens, 
trustee,  was  the  intention,  we  are  unable  to  see  why  the 
whole  of  the  mine  was  conveyed  to  Stephens,  trustee,  when 
he  was  only  buying  two-thirds.  Nor  do  we  see  that  there 
was  any  necessity  for  the  declaration  of  trust.  An  ab- 
solute deed  of  two-thirds  of  the  mine  by  Gisborne  to 
Stephens,  trustee,  would  have  answered  every  purpose. 
But  it  would  seem  that  the  question  whether  the  $400,000 
were  a  loan  or  purchase  money  is  settled  by  the  require- 
ment set  forth  in  the  declaration  of  trust;  that  this  $400,- 
000  was  to  be  paid  back  to  the  party  who  advanced  it;  and 
that  Stephens,  trustee,  was  not  to  ho4d  the  mine  after  the 
sums  of  money  specified  in  the  declaration  of  trust  had 
been  paid,  but  the  title  to  the  whole  mine  was  to  revert  to 
Gisborne.  The  parties  who  furnished  the  money  through 
Stephens,  trustee,  were  to  have  nothing  further  to  do  with 
the  property  after  they  should  get  back  the  money  which 
they  had  advanced.  If  the  title  of  the  mine  was  to  revert 
to  Gisborne,  it  could  not  have  been  a  sale  to  Stephens,  nor 
to  Allen,  Stephens  &  Co.  The  provision  in  the  declaration 
of  trust,  that  Gisborne  was  to  have  title  to  the  property 
after  the  payment  of  the  sums  of  money  thereinafter  speci- 
fied, wholly  precludes  the  idea  that  at  that  time  the  par- 
ties contemplated  a  purchase  of  the^  property,  or  of  two- 
thirds  of  it  by  Stephens,  or  by  Stephens,  trustee,  or  by 
Allen,  Stephens  &  Co.  The  idea  of  a  sale,  and  that  the 
purchaser  was  not  to  get  the  title,  are  not  consistent 

But  it  is  said  that  we  should  consider  what  was  to  take 
place  after  these  sums  were  paid  off,  and  the  title  placed 
in  Gisborne;  and  that,  if  this  were  done,  a  sale  would  ap- 
pear to  have  been  the  ultimate  object  of  the  whole  transac- 
tion. The  evidence  tends  to  show  that  subsequent  to  the 
payment  of  the  sums  referred  to,  and  subsequent  to  the 
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title  being  placed  in  Gisborne,  a  conveyance  was  to  be 
made  by  Gisborne  to  Hussey  of  one-half  of  the  mine,  and 
that  thereafter  Hussey  was  to  convey  such  half  interest  to 
Stephens  individually.  We  do  not  think  that  we  are  au- 
thorized to  consider  these  matters  which  were  to  occur 
after  the  payment  of  the  sums  referred  to,  and  after  the 
title  should  be  placed  in  Gisborne,  unless  they  were  parts 
of  the  contract  or  transaction  of  which  the  declaration  of 
trust  was  the  "final  act;"  for  it  does  not  appear,  nor  is  it 
claimed,  that  after  the  execution  of  the  declaration  of 
trust  there  was  any  new  contract  between  Gisborne  and 
Stephens,  or  any  alteration  in  the  old  contract.  The  two 
deeds  by  Gisborne  to  Stephens,  trustee,  and  the  declaration 
of  trust  which  followed,  embodied  the  terms  of  the  con- 
tract between  the  parties.  We  can,  perhaps,  consider  the 
oral  statements  prior  to  and  contemporaneous  with  these 
written  contracts,  in  order  to  arrive  at  a  correct  interpreta- 
tion of  them  wherever  the  meaning  is  doubtful ;  but  when 
the  proof  shows,  and  it  is  admitted,  that  the  declaration  of 
trust  was  the  final  act,  it  is  not  competent  for  us  to  allow 
that,  by  any  oral  evidence,  the  plain  letter  of  the  written 
contract  can  be  contradicted  or  changed;  nor  can  we  con- 
sider what  may  have  occurred  after  the  execution  of  the 
declaration  of  trust.  But  if  the  $400,000  be  treated  as  pur- 
chase money,  and  the  whole  transaction  treated  as  a  con- 
veyance to  Stephens  of  the  one-half  of  the  mine,  or  of 
thirteen-eighteenths  of  it,  yet  such  purchase  could  not  re- 
sult in  a  transfer  of  the  title  for  any  interest  to  Stephens 
until  the  purchase  money  had  been  paid  back  to  him,  or  to 
those  who  furnished  it  through  him.  The  buyer,  accord- 
ing to  the  theory  of  appellant,  was  to  have  no  title  until  all 
the  purchase  money  which  he  had  paid  should  be  returned 
to  him.  That  would  be  an  anomalous  proceeding,  yet  ex- 
actly what  would  have  occurred  if  the  transaction  were  a 
sale  of  the  property  to  Stephens,  and  not  a  loan  of  money 
by  him,  or  those  acting  through  him;  and,  if  the  purchaser 
was  to  have  no  title  until  the  purchase  money  was  paid 
baxik  to  him,  we  are  at  a  loss  to  see  what  was  to  be,  or 
could  be,  the  consideration  [for  the  transfer  of  the  title 
to  the  purchaser.      With   the    purchase  money  all   paid 
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back,  it  is  evident  that  no  consideration  for  a  conveyance 
of  the  title  to  the  purchaser  existed.  In  reason  and 
equity,  it  would  seem  that  when  the  $400,000,  the  only 
consideration  mentioned  in  the  transaction,  should  be  paid 
back,  the  title  to  the  property  would  revert  to  the  seller. 
If  Embody,  Heaton,  and  Miller,  therefore,  were  the  sellers, 
as  is  claimed,  the  title  would  naturally  fall  to  them  in 
such  a  contingency.  But  the  contract  expressly  provides 
that  the  title  shall  go  to  Gisborne,  and  not  to  Embody, 
Heaton,  and  Miller.  The  conclusion  would  be  that  he 
(Gisborne)  was  the  seller,  if  the  transaction  was  a  sale;  and 
that  is  what  the  face  of  the  papers  shows  him  to  have  been, 
if  a  sale  took  place.  He  is  the  one  who  made  the  deeds  to 
Stephens;  he  is  the  one  for  whom  the  declaration  of  trust 
was  made.  The  whole  transaction  shows  that  Embody, 
Heaton  and  Miller,  the  co-owners  in  the  mine  with  Gis- 
borne, were  entirely  out  of  the  whole  matter  when  they  re- 
ceived the  pay  for  their  interests.  Such  interests  were 
two-thirds  of  the  mine,  and  not  simply  two-thirds  of  the 
reiit:i,  issues  and  profits.  They  lay  no  claim  to  any  inter- 
ests in  the  mine  now,  and  the  money  that  caused  them  to 
release  their  hold  upon  it,  and  convey  their  interests  to 
Gisborne,  came  through  Stephens,  trustee;  and  the  claim 
for  the  repayment  of  such  money  is  one  of  the  debts  that 
this  action  is  brought  to  enforce. 

The  contracts  themselves  between  Gisborne  and  Hussey, 
and  between  Hussey  and  Stephens,  are  inconsistent  with 
the  idea  of  a  sale  to  Stephens.  The  agreement  of  Steph- 
ens of  May  30,  1874,  to  transfer  to  Hussey  one-half  of  the 
property  after  the  repayment  of  the  debts  or  claims  re- 
ferred to,  says  that  the  deed  w£is  in  consideration  of  "cer- 
tain moneys  advanced  and  services  rendered  to  me  in 
effecting  the  purchase  of  two-thirds  of  the  Mono  mining 
claim  and  lode  from  my  late  co-tenants."  The  transfer  of 
that  half -interest,  therefore,  to  Hussey,  and  by  Hussey  to 
Stephens,  had  no  connection  whatever  with  the  trans- 
actions between  Gisborne  and  the  trustee,  prior  to  or  sim- 
ultaneously with  the  declaration  of  trust.  It  was  simply 
an  agreement  of  Gisborne's  to  convey  to  Hussey,  in  consid- 
eration of  Hussey's  services  in    negotiating    the    trada 
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Whatever  Hussey  might  do  thereafter  with  the  interests 
acquired  was  a  matter  of  Hussey 's  own  choce,  and  was 
immaterial  to  Gisborne.  It  had  no  bearing  upon  the  dis- 
position of  the  property  as  directed  in  the  declaration  of 
trust.  The  transfer  by  Hi^ssey  was  not  in  pursuance  of 
any  agreement  between  Hussey  and  Gisborne,  ^nd  Gisborne 
could  not  control  Hussey  in  the  matter  of  his  disposing  of 
his  interests. 

The  agreement  between  Gisborne  and  Hussey  took  place 
on  the  thirtieth  of  May,  1874,  the  same  day  on  which  the 
declaration  of  trust  was  made.  But  the  brief  of  appellant 
says  (and  the  proof  is  to  the  same  effect)  that  the  decla- 
ration of  trust  was  the  "final  act."  The  agreement  be- 
tween Gisborne  and  Hussey  refers  to  the  declaration  as  be- 
ing already  executed  and  delivered  to  Gisborne.  This 
agreement,  then,  was  subsequent  to  the  "final  act,"  and 
was  no  part  of  that  transaction,  and  in  no  way  connected 
with  it.  It  further  appears  that  the  transfer  of  this  half 
interest  by  Hussey  to  Stephens  did  not  take  place  for 
several  months  after  the  execution  and  delivery  of  the 
declaration  of  trust,  and  of  the  agreement  between  Gis- 
borne and  Hussey.  It,  therefore,  could  not  have  had  any 
bearing  upon  any  of  the  transactions  of  the  thirtieth  of 
May,  but  was  subsequent  thereto,  and  independent  thereof. 
Moreover,  it  was  not  a  transaction  to  which  Gisborne  was 
a  party.  If  ever  a  sale  was  contemplated  to  Stephens,  it 
was  when  the  two  deeds,  absolute  on  their  face,  were  made 
by  Gisborne  to  him;  but,  if  the  idea  did  then  exist  in  their 
minds,  it  seems  to  us  that  it  was  entirely  removed  or  oblit- 
erated by  the  declaration  of  trust,  and  that  we  are  bound 
by  the  declaration  of  trust;  and  it  clearly  shows  that  there 
was  no  purchase,  nor  intended  purchase,  of  any  part  of  the 
mine  by  Stephens,  or  by  those  he  represented,  but  that 
the  money  was  loaned  to  Gisborne  on  the  strength  of  the 
security  given  by  the  conveyance  of  the  mine,  as  stated  in 
the  declaration  of  trust. 

The  question  now  arises  whether  the  $400,000,  and  the 
ot -er  moneys  referred  to  in  the  declaration  of  trust,  were 
claims  against  the  mine  itself,  or  whether  they  were  claims 
to  be  satisfied  only  out  of  the  "rents,  issues  and  profits" 
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of  the  mine.  The  declaration  of  trust,  referring  to  the 
two  deeds  of  conveyance  by  Gisborne  to  Stephens,  trustee, 
says  that  "such  conveyance  was  made  and  received  upon 
the  trusts,  nevertheless,  and  to  and  for  the  uses,  interests, 
securities,  and  purposes,  hereinafter  limited,  specified,  de- 
scribed, and  declared;  that  is  to  say,  upon  trust  to  receive 
the  rents,  issues  and  profits  of  said  premises,  and  to  apply 
the  same  as  received  as  follows,  viz.,"  etc.  Then  followed 
in  the  declaration  of  trust  the  requirement  to  pay — First, 
the  expenses  of  operating  the  mine,  etc. ;  secdnd,  to  pay 
the  $400,000  back  to  Stephens,  trustee;  third,  to  pay  Gis- 
borne a  percentage  of  one-third  of  the  net  proceeds  of  the 
mine,  etc. ;  and  fourth,  to  pay  Gisborne  $275,000.  The  ap- 
pellant urges  that  the  foregoing  provisions  for  the  trustee 
to  receive  the  "rents,  issues  and  profits"  of  the  mine  re- 
quires these  various  amounts  to  be  paid  out  of  the  product 
— the  ores — of  the  mine,  and  is  a  prohibition  upon  the 
taking  of  the  mine  itself  to  pay  them. 

This  is  not  a  case  where  the  court  is  asked  to  make  a 
new  contract  for  the  parties,  but  to  give  an  interpretation 
and  enforcement  of  a  contract  already  made.  The  court 
is  asked  to  declare  that  the  contract  made  creates  a  lien 
upon  the  land  itself.  The  mine  had  ceased  to  produce  ore, 
and  resort  to  a  sale  of  the  property  itself  was  necessary, 
unless  the  trust  had  ceased,  and  all  the  property  subject 
to  a  lien  had  been  exhausted.  It  is  not  contended  that  the 
contract  as  made  does  not  embody  the  agreement  of  the 
parties.  Neither  side  says  that  anything  was  intended 
other  than  what  the  contract  says.  But  appellant  contends 
that  the  court  below  gave  a  wrong  interpretation  of  that 
contract,  and  that  it  was  never  intended  that  the  property 
itself  was  to  be  subject  to  the  liens  mentioned,  or  to  be 
sold  to  satisfy  them;  and  that  the  contract  conveys  no  such 
idea  or  authority.  It  being  admitted  that  the  contract  em- 
bodies the  agreement  of  the  parties,  we  must  look  to  the  con- 
tract itself  to  learn  its  meaning.  Primarily,  no  doubt,  the  in- 
debtedness was  to  have  been  paid  out  of  the  ores  taken 
from  the  mine;  but  when  the  mine  ceased  to  be  productive 
this  mode  of  paying  the  indebtedness  failed.  If  the  credi- 
tors could  resort  only  to  the  "rents,  issues  and  profits," 
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and  this  meant  only  the  ores,  and  they  had  ceased,  the 
creditors  had  exhausted  all  their  security.  The  meaning 
of  the  words  "rents,  issue.>  and  profits"  has  often  been  be- 
fore the  courts;  and  by  a  long  line  of  decisions  the  courts 
of  chancery  have  declared  that,  unless  these  words  be  con- 
nected with  other  words  which  restrain  the  meaning  of 
the  terms  to  the  rents,  issues  and  profits  as  they  arise,  (as 
if  the  trust  is  to  pay  debts  out  of  the  annual  rents),  the 
courts  will  give  the  words  a  meaning  broad  enough  to  in- 
clude the  sale  of  the  property  itself.  The  strict  meaning 
of  the  words,  as  opposed  to  land,  is  the  annual  rents,  is- 
sues and  profits;  yet  the  courts  hold  that  they  should  not 
be  confined  thereto,  but  should  be  taken,  in  a  more  en- 
larged sense,  to  include  every  mode  by  which  land  may  be 
made  to  yield  profits,  out  of  which  money  so  charged  upon 
it  may  be  taken,  and,  consequently,  to  include  the  sale  of 
the  property  itself.  The  doctrine  is  thus  laid  down 
broadly  by  Judge  Story  in  his  work  on  Equity  Jurispru- 
dence. It  is  likewise  laid  down  in  Perry  on  Trusts,  in 
Hawkins  on  Wills,  Powell  on  Mortgages,  and  in  other 
works;  citing  an  array  of  authorities:  2  Story,  Eq.  Jur., 
sees.  1064,  lOUa;  1  Pow.  Mortg.  60-80;  Hawk.  Wills,  120 
et  seq.;  New  v.  Nicoll,  73  N.  Y.,  130,  131;  2  Perry, 
Trusts,  pp.  168,  170,  sees.  602g,  602k;  Fletch.  Trustees,  56 
et  seq. 

In  the  declaration  of  trust  there  were  no  such  restrain- 
ing words  as  the  books  seem  to  require  in  order  to  con- 
fine the  meaning  of  the  words  "rents,  issues  and  profits," 
to  annual  rents,  issues  and  profits.  The  title  to  the  mine 
is  held  by  the  trustee;  and  the  trustee  declares,  in  the  dec- 
laration of  trust  referred  to,  that  he  holds  it  in  trust  to 
receive  and  pay  out  the  "rents,  issues  and  profits."  '  Un- 
der the  authorities,  therefore,  as  we  have  seen,  he  holds  it 
to  pay  the  indebtedness,  not  only  out  of  the  products  of 
the  mine,  but  also  out  of  the  sale  of  the  property  itself. 
We  cannot  avoid  this  conclusion;  and  this  is  a  reasonable, 
just,  and  equitable  conclusion,  as  the  money  was  furnished 
mainly  to  buy  the  title  for  Gisborne,  and  the  title  ought 
to  be  held  to  pay  it  back.  We  do  not  think  that  a  fair 
construction  of  the  whole  transaction  shows  that  the  par* 
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ties  ever  intended  to  confine  the  security  for  the  repayment 
of  the  money  solely  to  the  products  of  the  mine.     They 
do  not  say  so.     Had  such  been  the  intention,  it  is  reason- 
able to  suppose  that    some    words   conveying    that  idea 
would  have  been  inserted  in  the  declaration  of  trust.     The 
deeds  of  Gisborne  to  Stephens,  trustee,  conveyed  the  title, 
and  conveyed  it  as  security.     If  the  sole  security  was  to 
be  the  ores,  there  could  have  been  no  necessity  for  the 
conveyance  of  the  title.     A  simple  lease  for  the  purpose 
of  working  the  mine,  and  paying   off   the    debts,  would 
have  been  sufficient.     It  does  not  seem  reasonable  to  sup- 
pose that  it  was  intended  that  when  the  party  loaning  the 
money  had  the  title,  he  was  merely  to  hold  the  mine,  and 
make  the  money  out  of  the  ores,  and  in  case  there  weje 
no  ores  be  was  yet  to  reconvey  the  title,  and  lose  all  he 
had  loaned  upon  the  security  given  by  the  deeds.     If  such 
had  been  the    intention,  it   should   have  been  expressly 
stated.     The  court  cannot  infer  it.     If  we  look  solely  to 
the  naked  equity  of  the  case,  we  do  not  see  that  the  posi- 
tion of  the  appellant  can  be  maintained.     A  party  loans 
money  to  buy  property  for  another,  and  takes  a  convey- 
ance of  the  title  in   trust  to  secure  him,  but  is  required 
to  apply  the  first  products  of  the  property  to  repay  the 
loan,  and  then  to  reconvey  the  title  to  the  grantor.     The 
lender  is  to  hold  the  title,  and  pay  himself  out  of  the  pro- 
ducts of  the  property.      It  turns    out  that  there  are  no 
products.     Does  equity  require  that  he  shall  give  up  the 
title  which  was  conveyed  to  him  as  security,  and  which 
his  money  bought  for  the  grantor?     This  would  give  the 
grantor  the  whole    property,  when  two-thirds  of  ^it  were 
bought  for  him  by  the  money  of  the  creditor,  and  the 
creditor  could  get  nothing.     We  do  not  think  there  is  any 
equity  in  such  a  course,  and  a  court  of  equity  could  not 
uphold  it.     If  the  appellant  had  come  into  court  and  laid 
claim  to  only  one-third  of  the  mine,  looking  at  the  naked 
equity  of  the  matter,  there  might  have  been  some  equity 
in  this  claim. 

It  is  further  contended  that  if  the  indebtedness  of 
$400,000,  or  the  expense  account  of  some  $52,000,  ever  ex- 
isted as  charges  against  the  mine,  they  have  both  long 
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since  been  barred  by  the  statute  of  limitations,  which  re- 
quires action  thereon  to  be  begun  in  four  years.     No  time 
is  mentioned  within  which  any  of  the  indebtedness  was 
to  be  paid.     The  declaration  simply  says  that  the  indebt- 
edness was  to  be  paid  out  of  the  "rents,  issues  and  profits." 
In  the  brief  of  the  appellant  it  is  said  that  "if  suit  can  be 
maintained  to  forclose  his  interests  now,  it  could  have  been 
maintained  the  next    morning   after    the    papers    were 
signed."     The    question  arises,  then,  whether  suit  could 
have  been  maintained  the  next  morning  after  the  papers 
were  signed.     There  was  no  ore  on  hand,  and  no  time  to 
get  any  out.     The  whole  terms  of  the  declaration  show 
that  the  indebtedness  was  to  be  paid  only  when  time  had 
been  given  to  get  out  the  ores  and  sell  them,  and  it  would 
be  absurd  to  say  that  was  to  be  done  the  next  morning 
after  the  papers  were  signed.     Yet  that  would  have  to  be 
said  if  it  be  true  that  the  suit  could  have  been  begun  the 
next  morning  after  the  papers  were  signed.     Is  the  con- 
verse of  the  proposition  true?    If  suit  could  not  have  been 
maintained    the    next    morning    after    the    papers  were 
signed,    does    it    follow    that     it    could    not    be    main- 
tained   now?      It    is    a    general    rule,    no    doubt,    that, 
where  no   time  for    payment    is    specified,    the  debt  is 
due    immediately,    and    the    statute    of    limitations   be- 
gins to  run  immediately.     No  time  is  fixed  in  the  declara- 
tion of  trust  for  the  payment  of  any  of  the  indebtedness, 
and,  if  the  rule  be  applicable,  all  of  the  indebtedness  fell 
due  upon  its  creation.     But  the  tenor  of  the  declaration 
of  trust  is  against  the  application  of  the  rule  to  any  of  this 
indebtedness.     The  declaration  of  trust  provided  for  the 
payment  of  the  claims  out  of  the  "rents,  issues  and  profits;" 
and  further  provided  for  the  obtaining  of  these  "rents, 
issues   and  profits"  primarily,  by  working   the  mine.     If 
all  of  the  $400,000  could  have  been   taken   out  within  a 
few  hours,  there  would  have   been  no  necessity  for  going 
to  New  York  to  borrow  it,  nor  spending  many  days  in  ne- 
gotiation.      It    is    clear    that    many    months     were    ex- 
pected to    be    used  up   in    gathering    out    these  "rents, 
issues  and  profits."     The  indebtedness,  therefore,  was  not 
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due  immediately,  and  the  statute  of   limitations  did  not 
begin  to  run  immediately. 

It  is  a  rule  in  regard  to  the  statute  of  limitations,  appli- 
cable in  all  cases,  that  the  statute  begins  to  run  when  the 
debt  is  due,  and  an  action  can  be  instituted  upon  it     The 
indebtedness  in  the  present  case  did  not,  as  we  have  seen, 
begin  to  run  immediately ;  and  the  inqury  arises,  when  did 
it  begin  to  run  ?    The  trustee  does  not  set  up  the  statute 
of  limitations;  nor  does  he  claim  to  have  disavowed  the 
trust,  nor  to  have  held  adversely;  nor  does  it  appear  that 
he  has  ever  disavowed  the  trust,  or  held  the  title  adversely. 
We  doubt  whether  one  of  the  cesfuis  que  triistent  can  do 
these  things  for  him.     But,  assuming  that  he  can,  then, 
as  there  is  no  disavowal  of  the  trust  by  the  trustee,  or  any 
showing  of  his  holding  adversely,  the  rule  is  that  the  statute 
of  limitations  does  not  begin  to  run  until  the  trust  is  closed. 
Bacon  v.  Rives,106  U.  S.,  99.     The  trust  in  this  case  has 
not  been  closed.     We  do  not  think  it  a  sufficient  answer  to 
this  to  say  that  the  trust  could  not  be  carried  out;  that  the 
ore  failed,  and  the  trustees  ceased  working,  by  reason  of 
lack  of  money  to  pay  expenses.     That  is  not  the  meaning 
of  the  word  "closed"    when  applied  to  trusts.     The  trust 
cannot  be  closed  until  the  work  is  accomplished.     To  say 
that  the  trust  has  run  its  course  and  is  completed,  because 
there  are  no  "rents,  issues  and  profits,"  is  simply  to  say 
that  the  trust  is  accomplished  because  it  could  not  be  ac- 
complished.    The  authority  of  the  books  is  that  the  statute 
does  not  begin  to  run  until  the  trust  work  is  /fully  com- 
pleted.    So  long  as  the  trust  exists,  the  statute  cannot  run. 
It  cannot  be  said  that  the  trust  in  this  instance  has  been 
accomplished.     The  whole  of  the   evidence  shows  that  it 
was  not  done;  and  all  eflforts  in  that  direction  ceased  at  the 
very  threshold  of  the  business,  by  the  loss  of  the  ore  vein, 
and  the  lack  of  funds  to  further   prosecute  the  work, — the 
declaration  of  trust  having  made  no  provision  to  meet  the 
extraordinary  contingency  which  had  arisen.     The  author- 
ities produced  are  to  the  eflfect  that,  generally,  when  a  trust 
upon  real  estate  has  been  completed,  the  property  reverts. 
When  the  trust  is  completed, — has  accomplished  its  work, 
— then  its  course  may  be  said  to  have  been  run,  and,  after 
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that  period,  the  trustees  have  no  duties  in  regard  thereto 
to  perform.  They  would  then  have  ceased,  and  the  statute 
begun  to  run.  The  trust  held  by  the  trustee,  after  his 
work  is  finished,  is  a  dry  trust,  and  it  is  his  duty  to  convey 
the  estate  to  the  beneficial  owner.  This  rule  is  expressly 
recognized  in  the  declaration  of  trust,  which  provides  that 
the  property  shall  pass,  by  conveyance  from  the  trustee, 
back  to  Gisborne,  after  the  expenses  of  working  the  mine, 
and  after  the  $400,000  are  paid  to  Stephens,  and  after 
$275,000  shall  have  been  paid  to  Gisborne.  But  neither  the 
language  of  the  declaration  of  trust,  nor  the  general  rule 
referred  to,  gives  to  Gisborne  a  right  to  the  property,  before 
all  these  things  are  done, — before  all  these  sums  are  paid. 
At  this  point,  then,  when  these  sums  should  all  be  paid, 
his  rights  would  begin,  according  to  the  terms  of  the 
declaration  of  trust     But  that  time  has  never  arrived. 

The  trust  in  this  case  is  an  express  one.  It  is  declared 
by  the  parties  in  the  declaration  of  trust.  1  Perry,  Trusts, 
24;  Laws  Utah,  1884,  p.  192,  sec.  226.  The  trust  was  also 
intended  to  continue  indefinitely.  It  is  a  continuing  trust. 
In  such  cases  the  statute  of  limitations  does  not  apply.  2 
Perry,  Trusts,  sec.  863,  and  notes;  Oliver  v.  Piatt,  3  How., 
411;  Ang.  Lim.,  sections  166,  468;  Kane  v.  Bloodgood,  7 
Johns.,  Ch.  90;  Seymour  v.  Freer,  8  Wall.,  218,  Such 
trusts  are  not  cognizable  in  an  action  at  law,  but  fall  within 
the  proper,  peculiar,  and  exclusive  jurisdiction  of  courts  of 
chancery.  An  accounting  was  necessary  to  ascertain  the 
receipts  and  disbursements  and  liabilities  of  the  trustees, 
and  also  to  ascertain  the  relative  priorities  of  the  claims. 

The  indebtedness  of  $400,000  is  a  charge  and  lien  upon 
the  mine.  The  title  was  expressly  conveyed  for  its  security. 
The  fact  that  the  declaration  of  trust  provided  such  indebt- 
edness, to  be  paid  primarily  out  of  the  products  of  the 
mine,  does  not  affect  the  question;  for  we  have  seen  that 
the  words  "rents,  issues  and  profits,"  although  primarily 
meaning  the  products  of  the  mine,  yet  in  a  broader  sense 
include  the  mine  itself.  Aside  from  this  fact,  the  $400,000 
was  purchase  money ;  was  furnished  by  Allen,  Stephens 
and  Co.  to  Gisborne,  to  enable  Gisborne  to  make  the  purchase 
of  the  two-thirds  of  the  mine  in  his  own  name.     It  is  not 


Digitized  by 


Google 


332  Life  Ins.  Co.  v,  Gisbobne.       [June,  1887. 

necessary  that  such  lien  should  be  confined  to  vendors. 
The  party  furnishing  the  money  to  the  purchaser  is  en- 
titled to  the  lien  in  the  same  manner  as  a  vendor.  2  Dev. 
Deeds,  1150,  and  a  vast  number  of  cases  there  cited;  Bar- 
roilhet  v.  Anspacher,  8  Pac.  Rep.,  804;  Motherwell  v.  Tay- 
lor, 10  Pac.  Rep.,  304;  2  Lead.  Cas.  Eq.,  (3d  Amer.  Ed.) 
712,  713,  Har.  &  W.  notes.  The  expense  accounts  are  also 
a  lien  upon  the  realty.  These  claims  were  necessarily  in- 
curred in  endeavoring  to  secure  the  objects  of  the  trust 
They  were  not  incurred  for  the  trustee's  gain,  but  in  a  fair 
effort  to  carry  out  the  trust.  They  were  just  charges  upon 
the  trust  property.  2  Pom.  Eq.  sec.  1085  et  seq, ;  2  Perry, 
Trusts,  sees.  485,  486,  610,  618,  907;  Davis'  Petitioner,  14 
Allen,  24.  And  this  would  be  true,  even  if  in  the  trust 
there  were  no  provisions  for  expenses,  2  Perry,  Trusts, 
sees.  910,  913.  The  respondent,  by  assignment,  takes  the 
place  of  the  assignor,  and,  as  the  statute  of  limitations 
could  not  bar  the  claims  in  the  hands  of  the  assignor,  it 
could  not  bar  them  in  the  hands  of  the  assignee. 

It  is  objected  that  the  respondent  was  allowed  to  prove 
for  whom  the  trustee  was  acting,  and  who  furnished  the 
money.  This  objection  is  based  upon  the  ground  that  to 
make  such  proof  is  to  add  to  the  written  contract  in  trust, 
and  that  the  evidence  is  likewise  immaterial  It  is  claimed 
that  the  written  trust  speaks  for  itself.  We  do  not  think 
that  such  evidence  added  any  new  provisions  to  the  declar- 
ation of  trusts.  It  simply  explained  what  did  not  appear 
on  the  face  of  the  declaration  of  trust,  but  which  the 
language  of  the  declaration  indicated  to  exist.  Parol  evi- 
dence was  admissible  to  show  these  things.  Railroad  Co. 
V.  Durant,  95  U.  S.,  576. 

It  is  likewise  objected  that  respondent  was  allowed  to 
introduce  in  evidence  the  written  assignment  by  Allen, 
Stephens  &  Co.  to  respondent  of  their  claims  and  demands. 
The  ground  of  the  objection .  was  that  Allen,  Stephens  & 
Co.  had  no  power  to  assign  the  trust,  or  to  transfer  the  ex- 
ecution of  the  trust,  to  any  other  party.  The  objection  is 
untenable.  The  evidence  does  not  show  any  assignment 
of  the  trust,  or  of  the  execution  of  it  Allen,  Stephens  & 
Co.  owned  some  of  the  claims  and  demands,  and  these  they 


Digitized  by 


Google 


June,  1887.]       Life  Ins.  Co.  v,  Gisborne.  333 

had  a  right  to  assign,  and  did  assign.  The  assignment  of 
these  claims  and  demands  was  not  an  assignment  of  the 
trust.     There  was  no  assignment  of  the  trust. 

It  is  said  that  Gisborne  made  some  advances  towards 
working  the  mine,  and,  as  this  action  was  in  part  for  an  ac- 
counting, that  these  advances  should  have  been  allowed. 
These  claims  of  Gisborne  were  not  set  up  in  his  pleadings, 
but,  on  the  contrary,  he  contended  against  the  validity  of 
any  leins  or  charges  against  the  trusts,  property  or  mine. 
The  accounting  called  for  was  that  of  the  trustee.  If  Gis- 
borne paid  any  accounts  for  expenses,  he  should  have  pre- 
sented them  to  the  trustee.  The  trustee  was  the  only 
proper  party  to  keep  the  account  of  the  expenses. 

The  refusal  of  the  district  court  to  grant  a  continuance  on 
the  application  of  Gisborne  is  assigned  for  error.  The  re- 
fusing or  granting  a  continuance  is  a  matter  very  much  in 
the  sound  discretion  of  the  court.  Unless  we  can  see  that 
that  discretion  was  abused,  we  cannot  be  justified  in  re- 
versing the  case  on  the  ground  of  such  refusal.  In  the 
present  instance,  the  deposition  of  Stephens  was  taken, 
and,  having  been  returned  to  the  court,  was  published  on 
the  twentieth  of  November,  1885.  The  appellant  did  not 
call  at  the  clerk's  office  to  see  it,  or  to  see  if  it  had  been  re- 
turned, until  the  first  of  May,  1886.  It  was  then  not  in 
the  office,  and,  supposing  it  to  be  in  the  hands  of  counsel 
for  the  respondent,  appellant  waited  until  the  tenth  of 
May,  when  it  was  obtained  from  such  counsel.  Upon  ex- 
amination of  the  deposition,  it  became  evident  to  the  ap- 
pellant that  he  would  need  the  deposition  of  Warren  Hussey, 
and  it  would  take  about  three  weeks  to  get  it.  The  trial 
was  set  for  the  twelfth  of  May,  1886.  Had  he  procured  an 
examination  of  the  Stephens  deposition  when  he  first  went 
after  it,  he  would  not,  according  to  his  own  showing,  have 
had  time  in  which  to  take  Hussey's  deposition  before  the 
trial.  We  do  not  think  that  the  appellant  showed  diligence, 
and  the  district  court  did  not  err  in  refusing  to  grant  a 
continuance. 

We  do  not  think  that  there  was  any  error  in  the  failure 
of  the  decree  to  state  that  Gisborne  was  entitled  to  redeem. 
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That  is  a  matter  which  is  regulated  by  the  statute,  and  it 
is  not  necessary  that  it  should  be  stated  in  the  decree. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


JOHN  W.  ENRIGHT  and  Others,  Respondents,  r. 
RICHARD  GRANT  and  Another,  Appellants. 

Creditors'  Bill— Statutory  Proceedings  Supplemental,  to  Exk- 
cuTioN. — The  "proceedings  supplemental  to  execution,"  given  by 
the  CJode  of  Civil  Procedure,  cap.  2,  title  9,  Laws  of  Utah,  1884, 
are  not  exclusive  of  the  equitable  remedy  of  a  creditor's  bill  to 
subject  property  of  the  debtor  to  the  payment  of  the  debt. 

Id.— Pleading  and  Practice  —Joinder.-  -A  creditor's  bill  was  brought 
by  plaintiffs,  two  of  whom,  partners,  alleged  a  judgment,  issue  of 
execution,  and  return  wholly  unsatisfied,  and  the  other  plaintiff 
alleged  a  judgment,  and  both  alleged  certain  property  of  defend- 
ant, held  by  defendant's  wife  for  defendant  on  a  secret  and 
fraudulent  trust,  and  that  defendant  had  no  other  property 
known  to  plaintiffs  out  of  which  an  execution  could  be  satisfied; 
heldy  Henderson,  J.,  dissenting,  that  this  was  a  sufficient  allega- 
tion of  insolvency  as  to  all  the  plaintiffs,  and  that  there  was  no 
misjoinder  of  causes  of  action. 

Appeal  from  a  decree  of  the  district  court  of  the  third 
district,  and  from  an  order  refusing  to  set  aside  a  decree 
rendered  upon  default  and  to  open  the  default 

The  allegations  of  the  complaint  appear  sufficiently  from 
the  opinion,  also  the  grounds  of  demurrer.  The  demurrer 
was  overruled  on  the  20th  day  of  February,  1886.  Default 
was  entered  on  the  1st  day  of  July,  1886.  Findings  were 
made  and  filed,  and  decree  rendered  on  the  23d  day  of  Oc- 
tober, 1886.  On  the  lOih  day  of  February,  1887,  the  de- 
fendants moved  to  set  aside  the  decree  and  open  the  de- 
fault, which  was  overruled  on  the  12th  day  of  February, 
1887.     The  other  facts  appear  in  the  opinion. 

Mr.  Arthur  Brown^  for  appellants. 
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The  supplemental  proceedings  offer  a  plain  legal  remedy, 
and  hence  creditors'  bill  cannot  be  brought. 

If,  however,  such  proceedings  can  be  maintained,  they 
must  be  in  strict  conformity  to  the  old  chancery  practice. 
Under  that  practice,  two  forms  of  bills  of  complaint  were 
in  use.  First.  One  in  aid  of  an  execution  to  remove  any 
obstruction  fraudulently  interposed  to  the  sale  of  real  prop- 
erty under  such  execution,  or  any  other  obstruction  which 
prevented  plaintiff  from  having  full  remedy  from  his  levy 
under  it.  Second.  A  complaint  to  reach  interests  not  levi- 
able by  execution,  but  choses  in  action,  equities  in  real 
prop)erty,  which  could  not  be  taken  by  execution,  and  other 
like  cases.  In  this  class  of  cases  the  execution  must  not 
only  be  issued,  but  after  the  full  time  allowed  by  law,  it 
must  be  returned  by  the  sheriff  unsatisfied.  In  either  case, 
and  in  all  cases,  before  a  creditor  s  bill  would  lie,  there 
must  be  an  execution:  Williams  v,  Hubbard,  Walk.  Ch., 
28;  Smith  v.  Thompson,  Walk.  Ch.,  1;  Jones  v.  Green,  1 
WaUace,  330;  i¥.  &  T.  Bank  v.  Dakin,  51  N.  Y.,  522; 
Geery  v.  Geery,  63  N.  "Y.,  256;  Fox  v.  Mayer,  54  N.  T., 
128;  Dornnuit  v.  Ward,  108  Ills.,  216;  Dunley  v.  TalU 
madge,  32  N.  T.,  457;  Walscr  v.  Seligmm,  13  Fed.  R., 
415;  Eire  v.  Mice,  20  Vt,  479;  Tyler  v.  Piatt,  30  Mich., 
63;  Lewis  v.  Lanphere,  79  111.,  190. 

Plaintiff  Bremer  had  obtained  judgment,  but  no  execu- 
tion had  been  issued.  He  is,  therefore,  improperly  joined 
to  the  other  plaintiffs,  and  the  demurrer  should  have  been 
allowed  upon  the  third  ground  stated:  Thurber  v.  Blanck, 
50  N.  Y.,  81;  Trask  v.  Green,  9  Mich.,  366;  Freeman  on 
Ex.,  116;  Freeman  on  Ex.,  136. 

The  plaintiffs,  Enright  and  Kelley,  had  no  better  stand- 
ing. They  filed  a  bill  to  recover  choses  in  action,  merely. 
Before  such  a  bill  as  that  can  be  maintained,  execution 
must  not  only  have  been  issued,  but  it  must  remain  in  the 
hands  of  the  officer  the  full  time  prescribed  by  law.  If  re- 
turned in  less  time  than  that  period,  the  judgment  credit- 
ors' bill  is  without  jurisdiction:  Cripj^en  v.  Hudson,  13 
N.  Y.,  161;  Smith  v.  Thompson,  Walk.  Ch.,  1;  Williams  v. 
Hubbard,  Walk.  Ch.,  28, 

It  is  alleged  in  this  complaint  that  the  execution  was 
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duly  returned  unsatisfied.  The  word  duly  may  cover  the 
"form"  of  the  return,  but  cannot  supply  the  date.  It  might 
have  been  "duly'*  returned  twenty-four  hours  after  the 
sheriff  got  it.  Such  return,  under  the  authorities  above 
cited,  would  not  satisfy  the  requirements  of  law.  Neither 
plaintiff  brought  himself  within  the  law,  to-wit:  Having 
a  valid  execution,  in  aid  of  which  the  specific  relief  of  the 
court  of  chancery  was  invoked,  or  having  an  execution  re- 
turned after  it  had  been  in  the  hands  of  the  officer  sixty 
days  unsatisfied.  The  ground  of  the  demurrer,  then,  was 
well  taken,  that  the  complaint  did  not  set  forth  a  cause  of 
action.  Both  points  above  made  would  arise  upon  the  suf- 
ficiency of  the  decree,  even  if  no  demurrer  had  been  inter- 
posed. If  the  complaint  does  not  justify  the  decree,  the 
point  is  upon  appeal:  Preston  v.  Wilcox,  38  Mich.,  580. 

Mr.  E.  D,  Hoije  and  Mr,  Wilson  /.  Snyder,  for  the  re- 
spondent. 

The  demurrer  was  properly  overruled. 

The  court  has  jurisdiction  by  creditor's  bill  to  clear  the 
way  for  the  execution,  to  enable  the  creditor  to  present  an 
unembarrassed  title,  to  set  aside  fraudulent  alienations  and 
covinous  transfers,  to  deal  with  fraud  whenever  it  is  found, 
and  to  remove  obstacles  in  the  way  of  the  enforcement  of 
the  judgment:  Wait  Fraud  Con  v.,  sec.  .58,  p.  86;  lb.,  sec 
59,  60;  Freem.  Ex.,  136. 

And  this,  notwithstanding  the  code  provision  of  pro- 
ceedings supplemental  to  execution. 

There  was  no  misjoinder  of  either  parties  or  causes  of 
action:  Case  v.  Beauregard,  101  U.  S.,  690;  Pratt  v.  St, 
Clair  Heirs:  6  Ohio,  227;  Multnomah  St,  Ry,  Co,  v. 
Harris,  supra;  6  Johns  Ch.,  139;  1  Edw.  Ch.,  450;  9 
Paige  Ch.,  595;  Pom.  Rem.,  sec.  267. 

Henderson,  J.: 

The  complaint  in  this  case  is  in  the  nature  of  a  judg- 
ment creditor's  bill.  It  avers  that  plaintiffs  Enright  and 
Kelly  are  copartners;  that  as  such,  on  the  thirty-first  day 
of   December,  1883,  they  recovered  a   judgment   in   the 
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third  district  court  against  Richard  Grant  for  $866.55  and 
costs,  and  that  on  that  day  an  execution  was  issued  and  de- 
livered to  the  sheriff  of  Summit  county,  where  the  defend- 
ants reside:  "that  said  execution  has  been  duly  returned 
by  said  sheriff  wholly  unsatisfied;"  that  on  the  ninth  day 
of  April,  1884,  the  plaintiff  Bremer  obtained  a  judgment 
against  defendant  Richard  Grant  in  the  third  district 
court  for  S426,07,  and  costs,  (there  is  no  allegation  that  ex- 
ecution has  been  issued  or  returned;)  that  defendants  are 
husband  and  wife;  that,  after  the  indebtedness  accrued 
upon  which  the  said  judgments  were  rendered,  the  defend- 
ant Richard  Grant  was  the  owner  in  his  own  right  of  cer- 
tain real  estate  in  Park  City;  that  he  sold  it,  and  with  the 
proceeds  purchased  lot  11,  in  block  22,  Park  City,  and 
caused  it  to  be  conveyed  to  his  wife,  Bridget  Grant,  and 
built  thereon  a  building,  and  purchased  fixtures  and  stock 
necessary  to  conduct  a  saloon,  and  conducted  a  saloon  busi- 
ness in  the  name  of  Bridget  Grant,  pretending  it  washers; 
that  Bridget  had  no  property  whatever,  but  that  all  of  said 
property,  fixtures,  and  stock  was  purchased  with  money  be- 
longing to  Richard  Grant,  and  that  Bridget's  title  thereto 
was  without  consideration,  and  was  wholly  void,  as  against 
the  plaintiffs;  that  Bridget  has  sold  an  undivided  half  of 
the  property  to  one  Clark,  but  that  she  still  retains  one- 
half,  which,  plaintiffs  allege,  in  fact  belongs  to  Richard, 
and  is  subject  to  their  rights  as  his  creditors;  that  Rich- 
ard Grant  was  also  the  owner  of  certain  mining  claims  in 
Summit  county,  which  he  sold  to  one  M.  Shaughnessy,  and 
received  his  promissory  note  therefor  for  §3,000,  and  that 
he  assigned  said  note  without  consideration  to  his  wife,  and 
that  his  said  wife  has  commenced  suit  on  said  note  for  the 
collection  thereof,  which  suit  is  now  pending;  that  all  of 
said  conveyances  and  transfers  of  said  lot,  saloon,  and  note 
to  Bridget  was  in  trust  for  Richard,  and  was  done  for  the 
purpose  of  hindering,  delaying,  and  defrauding  the  credi- 
tors of  Richard,  by  concealing  it  from  and  putting  it  be- 
yond the  reach  of  such  creditors;  and  that  Richard  has  al- 
ways remained  in  the  possession  and  control  of  the  whole 
thereof;  "that  the  defendant  Richard  Grant  has  not  any 
property  other  than  that  specified  herein,  to  the  knowl- 
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edge  of  plaintiffs,  out  of  which  the  execution  on  the 
judgments  aforesaid  could  be  satisfied,  in  whole  or  in 
part;  and  that,  unless  the  said  property  can  be  applied  to 
the  payment  of  said  judgments,  the  same  must  remain 
wholly  unpaid."  Judgment  is  demanded  that  the  convey- 
ances and  transfers  to  Bridget  be  declared  void  as  to  plain- 
tiffs, and  that  she  be  decreed  to  hold  the  same  in  trust 
for  Richard  and  his  creditors;  and  that  the  defendant's 
property,  real,  personal,  and  equitable,  of  whatever  nature, 
be  sequestered  and  applied  to  the  payment  of  the  judg- 
ments, and  prays  for  injunction  and  receiver  according  to 
the  practice  in  courts  of  equity,  and  that  all  of  the  prop- 
erty, real,  personal,  dnd  equitable,  of  Richard,  be  trans- 
ferred to  such  receiver. 

To  this  complaint  defendants  demurred  upon  the  follow- 
ing grounds:  Firsts  that  the  court  has  no  jurisdiction  of 
the  subject  of  this  action,  for  the  reasons  that  the  "pro- 
ceedings supplemental  to  execution"  established  by  the 
Code  of  Civil  Procedure  of  this  territory  are  a  substitute 
for  a  creditors'  bill,  and  constitute  the  only  manner  of  ob- 
taining the  relief  sought;  second,  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action; 
ihird,  that  there  is  a  misjoinder  of  plaintiffs,  for  the  reasoA 
that  plaintiffs  Enright  and  Kelly  and  said  plaintiff  Bre- 
mer do  not  stand  in  the  same  situation  as  creditors,  and 
that  they  have  no  common  interest  as  creditors;  fourth, 
that  several  causes  of  action  have  been  improperly  united, 
for  the  reason  that  the  cause  of  action  of  said  plaintiffs, 
Enright  and  Kelly,  and  the  cause  of  said  plaintiff  Bremer 
are  united  in  this  action. 

February  20,  1886,  the  court  overruled  the  demurrer, 
and  allowed  ten  days  to  answer,  and,  no  answer  being  filed 
within  the  time  allowed,  default  was  entered,  the  cause 
brought  to  hearing  October  26,  1886,  and,  on  hearing,  the 
court  found  the  facts  substantially  as  stated  in  the  com- 
plaint, and  made  a  decree  that  the  plaintiffs  by  virtue  of 
their  judgment,  and  the  commencement  of  this  action,  have 
a  lien  upon  the  property  hereinafter  described,  which  lien 
took  effect  on  the  thirty-first  day  of  December,  1883.  That 
the  claim  and  title  of  Bridget  Grant,  of,  in,  and  to  an  un- 
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dfvided  one-half  of  lot  11  of  block  22  of  Park  City,  Sum- 
mit oounty,  Utah  territory,  together  with  the  saloon  build- 
ing thereon,  and  the  saloon  fixtures,  furniture,  and  stock, 
is  without  consideration,  and  is  fraudulent  and  void,  as 
against  the  plaintiffs  in  this  action.  That  the  indorse- 
ment and  assignment  of  the  promissory  note  of  M.  Shaugh- 
nessy  for  $3,000  from  Richard  Grant  to  Bridget  Grant  be, 
and  the  same  is  hereby,  set  aside  and  deemed  to  be  void, 
and  that  defendants  recover  their  costs  taxed  at  the  sum 
of  $51.05. 

On  the  twelfth  day  of  February,  1887,  the  defendants 
moved  to  vacate  the  decree  and  default,  on  the  ground  that 
the  decree  had  been  rendered  without  evidence  as  to  the 
fraud  charged  in  the  complaint,  and  on  account  of  the  ex- 
cusable neglect  of  the  defendants  and  their  attorneys. 
Various  affidavits  were  read  in  support  of  the  second  charge 
alleged^  and  rebutting  affidavits  were  also  read.  The 
motion  was  denied.  The  defendants  appeal  from  the  de- 
cree, and  from  the  order  denying  the  motion  of  defendants. 

The  first  question  presented  is  whether  an  original  com- 
plaint in  the  nature  of  a  creditors'  bill  can  be  maintained, 
or  whether  the  supplementary  proceedings  provided  for  by 
chapter  2,  tit.  9,  Code  Civ.  Proc.  1874,  (Laws  1884,  pp.  266- 
268, )  is  a  substitute  therefor,  and  precludes  this  action. 
Section  3,  c.  55,  p.  154,  Laws  1854,  provides  as  follows: 
"This  Code  establishes  the  law  of  this  territory  respecting 
the  subjects  to  which  it  relates,"  and  section  172,  p.  183, 
provides  that  "there  is  in  this  territory  but  one  form  of 
civil  action  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  or  prevention  of  private  wrongs." 
The  argument  of  appellant  is  that  the  supplemental  pro- 
cedure above  referred  to  is  the  only  provision  in  the  Code; 
that  it  takes  the  place  of  and  precludes  action  by  original 
complaint  in  the  nature  of  a  creditor's  bill.  The  Organic 
act  (section  1868,  Rev,  St.  U.  S. )  provides  that  the  "su- 
preme court  and  the  district  courts,  respectively,  of  every 
territory,  shall  possess  chancery  as  well  as  common-law 
jurisdiction."  The  mode  of  procedure  and  practice  in  the 
territorial  courts  is  governed  by  the  laws  of  the  territory, 
{HornbuMeY,  Toombs,  18  Wall,  648);  but  the  jurisdic^ 


Digitized  by 


Google 


340  Enright  v.  Grant.  [June,  1887. 

tion  of  the  district  and  supreme  courts,  under  the  section 
last  referred  to,  cannot  be  abridged  or  legislated  away  by 
the  territory,  {People  v.  Chiyfon,  4  Utah,  421;  Bank 
V.  County  of  Yankton,  101  U.  S.,  129;  Stevenson  v.  Moody, 
12  Pac.  Rep.,  902;  Dunjyhy  v.  Kleinsmith,  11  Wall.,  610.) 
The  jurisdiction  thus  conferred  upon  the  district  and  su- 
preme courts  of  the  territory  is  such  jurisdiction,  at  com- 
mon law  and  in  equity,  as  was  exercised  by  the  English 
common-law  courts;  and  to  determine  whether  such  courts 
have  jurisdiction  over  an  equitable  cause  of  action,  and 
whether  a  plaiu,  adequate  and  complete  remedy  exists 
at  law,  so  as  to  prevent  resort  to  an  equitable  action,  refer- 
ence must  be  had  to  the  principles  of  the  common  law  of 
England.  Robinson  v.  Campbell,  3  Wheat.,  212.  This  is 
recognized  by  the  Code  of  Civil  Procedure,  which  enacts 
"that  the  jurisdiction  of  district  courts  extends  to  all  civil 
actions  for  relief  formerly  given  in  courts  of  equity." 
Laws  Utah  1884,  p.  159. 

If  the  statute  in  relation  to  supplementary  proceedings 
on  execution  is  to  be  regarded  as  a  statute  merely  prescrib- 
ing the  practice  or  mode  of  procedure  upon  bills  in  the 
nature  of  creditors'  bills,  then  it  should  be  followed,  and  it 
would  prohibit  any  other  mode.  I  think  it  is  plain  that  it 
is  not  to  be  so  construed.  It  is  a  statutory  proceeding 
providing  for  a  summary  process,  but  its  efficiency  and 
utility  depends  much  upon  statutory  construction.  Its 
power  to  reach  creditors  or  their  property  which  may  be 
outside  the  limits  of  the  judicial  district  in  which  the  pro- 
ceedings are  had,  may  be  doubted.  There  is  no  provision 
for  a  receiver,  and  it  may  be  said  that  it  does  not  purport 
to  be  a  direction  as  to  how  an  independent  equitable  juris- 
diction shall  be  exercised,  but  only  to  provide  a  speedy  and 
summary  proceeding  to  which  the  creditor  may  resort  if 
he  sees  fit  to  do  so.  Reed  v.  Baker,  42  Mich.,  272,  3  N. 
W.  Eep.  959.  Original  suits  brought  by  creditors  in  the 
nature  of  creditors'  bills  is  a  well-recognized  subject  of 
equitable  jurisdiction,  both  in  England  and  in  this  country, 
wherein  the  courts  will  proceed,  according  to  the  established 
principles  and  course  of  equity,  to  sequester  and  administer 
the  estate  of  a  debtor,  and  apply  it  to  the  liquidation  of  the 
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indebtedness.  Where  a  remedy  exists  at  common  law,  and 
a  new  remedy  is  given  by  the  statute,  and  there  are  no  neg- 
ative words  in  the  statute  indicating  that  the  new  remedy 
is  to  be  exclusive,  the  presumption  is  that  it  is  meant  to 
be  cumulative,  and  a  party  may  at  his  option  pursue  either 
the  statutory  or  common-law  remedy.  Cooley,  Torts,  651, 
and  the  cases  cited  in  note  1.  In  my  opinion  the  statute 
under  consideration  is  not  a  substitute  for  creditors'  suits, 
and  was  consequently  no  bar  to  this  action.  Freem.  Ex'ns, 
sec.  394.  • 

It  is  also  insisted  that  there  is  a  misjoinder  of  plaintiffs 
and  of  causes  of  action.  The  right  of  several  judgment 
creditors  to  join  as  co-plaintiffs,  and  enforce  their  rights 
by  creditors'  bill  in  one  action,  is  established  by  the  great 
preponderance  of  precedent,  and  should  be  favored  as  pre- 
venting multiplicity  of  suits.  Story,  Eq.  PL,  sec.  537;  Dix 
V.  Briggs,  9  Paige,  595;  1  Pom.  Eq.  Jur.,  sec.  261,  note  1; 
2  Story,  "Eq.  Jur.,  890;  Brinkerhoff  v.  Brown,  6  Johns.,  Ch. 
139,  151,  and  156;  Bisp.  Eq.,  sec.  527. 

The  second  cause  of  demurrer — "that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action" — 
remains  to  be  considered.  It  is  contended  that,  as  no  ex- 
ecution had  been  issued  and  returned  upon  the  judgment 
of  plaintiff  Bremer,  no  cause  of  action  existed  in  his  favor, 
and  that  the  demurrer  should  have  been  sustained,  and 
that  the  decree  in  his  favor  cannot  be  sustained.  In  all 
kinds  of  classes  of  creditors'  suits,  equity  will  not  take  cog- 
nizance where  there  is  a  remedy  at  law. 

Counsel  for  appellants  have  cited  us  to  various  decisions 
in  Michigan  and  New  York  holding  that,  before  a  bill  can 
be  maintained  ih  equity,  an  execution  must  be  issued  and 
returned  unsatisfied,  and  that  this  is  jurisdictional.  The 
courts  of  these  states  early  held  this  rule,  and,  in  both,  the 
rule  has  passed  into  express  statutory  enactments.  The 
geiferal  rule,  where  it  is  not  regulated  by  statute,  is  that 
a  judgment  must  be  obtained,  and  certain  steps  taken, 
before  equity  will  intervene;  but  there  is  much  conflict  in 
the  cases  as  to  how  far  the  creditor  must  proceed  before 
he  can  resort  to  equity.  Much  of  this  conflict  arises  from 
the  effect  that  is  given  to  judgments  and  executions  by 
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diflFerent  statutes   in  various  jurisdictions.     3  Pom.  Eq. 
Jur.,  464;  Trask  v.  Green,  9  Mich.,  358. 

But  the  reported  cases  all  agree  that  the  prime  inquiry 
is  as  to  whether  the  complaint  shows  that  there  is  no  rem- 
edy at  law;  and  where  the  bill  is  filed,  as  in  this  case,  k) 
reach  choses  in  action  and  personal  property,  in  such 
shape  that  no  levy  can  be  made  upon  it,  or  to  reach  real 
estate  in  which  the  debtor  has  but  an  equitable  interest, 
it  must  be  shown  that  the  debtor  has  no  other  property 
upon  which  execution  can  be  levied,  and  payment  of  the 
debt  enforced;  and,  as  before  stated,  the  general  rule  is 
that  this  is  shown  by  the  issue  of  the  execution,  and  its  re- 
turn nulla  bona.  This  is  conclusive  evidence.  But  if  this 
fact  is  established  by  other  evidence,  or  in  other  ways,  I 
can  see  no  reason  why  it  should  not  have  the  same  effect 
In  the  case  of  Case  v.  Beauregardy  101  U.  8.,  688,  Mr. 
Justice  Strong,  speaking  for  the  court,  upon  this  subject, 
says:  "But,  after  all,  the  judgment  and  fruitless  execution 
are  only  evidence  that  the  creditor's  legal  remedies  hare 
been  exhausted,  or  that  he  is  without  legal  remedy  at  law. 
They  are  not  the  only  possible  means  of  proof.  The  neces- 
sity of  a  resort  to  a  court  of  equity  may  be  made  otherwise 
to  appear.  Accordingly,  the  rule,  though  general,  is  not 
without  many  exceptions.  Neither  law  nor  equity  re- 
quires a  meaningless  form."  When  it  appears  from  the 
bill  that  the  debtor  is  insolvent,  and  that  the  issuing  of 
an  execution  would  afford  no  relief,  it  is  not  a  necessary 
prerequisite  to  equitable  interference:  Case  v.  Beauregard^ 
supra:  Turner  v.  Adams,  46  Mo.,  95;  Postlewaii  v. 
Keeler,  3  Iowa,  365;  Bank  v.  Harvey,  16  Iowa,  141; 
Brainard  v.  Van  Kuran,  22  Iowa,  261;  Botsford  v.  Beers, 
11  Conn.,  369;  Kipper  v.  Glanc^y,  2  Blackf.,  356;  Payne 
V.  Sheldon,  63  Barb.,  169;  Cornell  v.  Railway,  22  Wis., 
260;  Barnes  v.  Dow  (Vi),  10  Atl.  Rep.,  258;  Prisay  v. 
Hogan,  53  Me.,  554;  Bish.  Eq.,  seca  526,  527;  Tabb  v. 
Williams,  4  Jones  Eq.,  352.  When  it  comes  to  the  proof, 
it  may  be  difficult  to  establish,  but  we  are  dealing  with  it 
now  as  a  pleading,  and  not  as  to  what  would  constitute 
sufficient  proof  under  it;  but  the  general  rule  above  re- 
ferred to  is  a  stringent  one,  and  the  allegation  shoBld  be 


Digitized  by 


Google 


June,  1887.]  Enright  v.  Grant.  343 

cl^ar  and  explicit  of  the  debtor's  insolvency  before  equity 
can  interfere.     Bish.  Eq.,  supra. 

Does  this  complaint  make  such  allegation?  We  are  now 
considering  this  complaint  with  reference  to  plaintiflP 
Bremer,  and  for  the  purpose  it  must  be  considered  as  a 
complaint  filed  by  him  alone.  The  plaintiffs  have  seen  fit 
to  join  together  in  the  action,  and  they  must  show  a  joint 
right,  or  they  can  have  no  right;  that  is  to  say,  the  plead- 
ings must  show  that  all  of  the  plaintiffs  have  a  proper 
cause  of  action  against  the  defendants.  We  have,  then,  in 
addition  to  the  averment  above  quoted,  an  allegation  by  a 
creditor  that  an  execution  has  been  issued  but  a  short 
time  before,  upon  the  judgment  of  another  creditor,  and 
returned  nulla  bona,  I  cannot  believe  that  such  an  alle- 
gation, in  view  of  the  stringency  of  the  general  rule  above 
referred  to,  can  be  considered  as  such  a  positive,  direct, 
and  unambiguous  allegation  of  insolvency  as  to  show  on 
its  face  that  the  creditor  has  exhausted  all  his  legal 
remedy.  I  do  not  forget  the  rule  that,  when  a  condition 
of  things  is  once  shown  to  exist,  there  is  a  presumption 
that  it  continues;  and  it  may  be  said  that  the  return  of 
this  execution  by  the  sheriff  but  a  few  months  before 
should  be  considered  as  establishing  the  fact  that  the 
debtor  had  no  property,  until  it  is  rebutted.  But  I  do 
not  consider  that  rule  or  presumption  of  sufficient  strength 
to  overcome  or  constitute  an  exception  to  the  stringent 
rule  before  stated.  I  am  inclined  to  the  opinion  that 
this  complaint  does  not  show  a  cause  of  action  on  the  part 
of  plaintiff  Bremer.  But  my  associates  ale  both  of  the 
opinion  that  the  allegation  of  the  issuing  and  return  of  the 
execution  on  the  Enright  &  Kelly  judgment  unsatisfied, 
together  with  the  allegation  that  the  plaintiffs  know  of  no 
property  upon  which  an  execution  can  be  levied,  and  that 
the  judgments  must  remain  wholly  unsatisfied,  unless  they 
can  resort  to  equity,  is  a  sufficient  allegation  of  insolvency 
to  bring  it  within  the  exception,  in  view  of  the  fact  that 
they  are  joined  together  as  co-plaintiffs. 

The  objection  that  the  decree  was  rendered  without  evi- 
dence is  not  well  taken,  if  that  were  necessary.    The  decree 
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recites  the  fact  that  evidence  necessary  to  enable  the  court 
to  render  judgment  was  given. 

The  motion  to  set  aside  the  decree  and  open  the  default 
was  addressed  to  the  discretion  of  the  district  court,  and 
could  only  be  reviewed  by  this  court  when  the  discretion 
has  been  abused,  which  we  are  not  prepared  to  say  in  this 
case:  Howe  v.  Independence  Co,,  29  Cal.,  72;  Bailey  v. 
Taafe,  Id.,  422;  Coleman  v.  Rankin,  37  Cal.,  247;  People 
V.  Rains,  23  Cal.,  127. 

The  decree  appealed  from  should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


WILLIAM    C.    EEDDON,    Eespondent,    v.    UNION 
PACIFIC  EAILWAY  CO.,  Appellant. 

Master  and  Servant— Fellow  Servant.— The  superintendent  of  a 
mine  who  has  general  and  entire  charge  of  the  work,  who  em- 
ploys and  discharges  workmen,  and  directs  their  duties  and  em- 
ployments, is  not  a  fellow  servant  with  a  common  laborer  in  a 
mine,  whose  duty  it  is  to  obey  the  orders  of  the  superintendent. 

Id.— Contributory  Negligence. — Where  the  plaintiff  entered  upon 
a  dangerous  occupation  in  the  service  of  the  defendant,  and  be- 
came aware  of  certain  defects  in  the  mine  and  made  known  the 
defects  to  the  superintendent  of  the  defendant,  and  the  superin- 
tendent promised  to  remedy  the  defect,  the  presumption  of 
contributor>'  negligence  on  the  part  of  the  plaintiff  is  removed, 
and  a  case  presented  for  the  jury. 

Id. — Id.  Non-suit.-  -Where  the  evidence  for  plaintiff,  the  eenant, 
showed  negligence  on  the  part  of  the  defendant,  the  master,  and 
contributory  negligence  on  the  part  of  the  servant,  does  not  ap- 
pear affirmatively  from  the  testimony  of  plaintiff,  contributory 
negligence  is  an  affirmative  defense,  and  the  burden  of  show- 
ing it  is  upon  the  defendant. 

Trial-  Instructions.— It  is  not  error  for  the  court  to  refuse  to  give 
proper  instructions  requested,  if  in  its  own  language  it  gives  the 
substance  of  such  instructions. 

Excessive  Damages— Personal  Injuries. — Where  the  evidence 
showed  that  plaintiff  was  thirty -six  years  of  age,  and  had,  before 
the  injury,  always  been  well  and  healthy,  and  that  the  injur>' 
was  to  the  nerves  of  the  back  and  to  the  spinal  column,  and  was 
permanent,  that  it  was  and  had  continued  to  be  very  painful  and 
necessitated  constant  care  and  attendance  for  plaintiff,  and  that 
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his  lower  limbs  were  so  paralyzed  that  he  had  little  use  of  them; 
held,  that  a  verdict  for  815,000  was  not  excessive. 
Id. — Rkmitter. — The  overruling  of  a  motion  for  new  trial  on  the  con- 
dition that  a  portion  of  the  damages  given  by  the  verdict  be  re- 
mitted, is  in  the  discretion  of  the  trial  court,  and  is  not  ground 
for  revtjrsal  of  the  judgment,  as  showing  that  the  whole  verdict 
was  tainted,  and  .that  none  of  it  should  stand. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district,  and  from  an  order  refusing  a  new  trial. 

The  seventh  instruction  given  was  as  follows: 
7.  You  are  further  charged,  gentlemen  of  the  jury,  that 
the  defendant  was  not  the  insurer  of  the  safety  of  the 
plaintiif  in  its  employ.  It  simply  engaged  to  exercise  or- 
dinary care,  to  keep  the  mine  and  the  workings  in  a  reason- 
ably safe  condition,  and  if  it  failed  to  do  so  it  is  liable  to 
the  plaintiff  for  any  injury  which  may  have  befallen  him 
by  reason  of  such  failure,  while  the  plaintiff  was  engaged 
in  the  due  course  of  his  employment,  provided  that  you 
believe  from  the  evidence  that  the  plaintiff  at  the  time  was 
free  from  fault  or  negligence  on  his  own  part. 

If  the  jury  find  from  the  evidence  that  the  entry  in 
which  the  plaintiff  was  working  at  the  time  he  was  injured 
was  unsafe  and  very  dangerous,  and  that  he,  prior  to  and 
at  that  time,  knew  or  had  the  means  of  knowing  that  fact 
equally  with  the  defendant,  he  cannot  recover  for  such  in- 
jury, although  received  by  reason  of  such  unsafe  condition, 
unless  you  further  find  from  the  evidence  that  the  plain- 
tiff called  the  attention  of  the  defendant's  foreman  to  such 
danger  or  notified  the  defendant  thereof,  and  the  defend- 
ant by  its  proper  agent  assured  the  plaintiff  that  the  dan- 
ger would  be  remedied  within  a  reasonable  time,  and  the 
plaintiff  relying  thereon  continued  to  work.  What  will 
constitute  such  reasonable  time  is  to  be  determined  by  you, 
from  the  circumstances  and  the  character  of  the  danger; 
and  if  a  reasonable  time  had  not  expired  before  the  accident 
causing  the  injury  took  place,  the  plaintiff  had  assumed 
the  risk  of  the  peril. 
The  remaining  facts  are  sufficiently  stated  in  the  opinion. 

Mr,  P.  L,  Williams,  for  appellant. 
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The  damages  given  by  the  verdict  were  excessive:  Kati, 
Pac.  Ry  Co,  v.  Peavy,  11  Amer.  and  Eng.  R.  E.  Cases, 
260,  and  cases  reviewed  at  pages  269-70;  Sioux  City  & 
Pac.  R.  E.  Co,  V.  Finlayson,  18  Amer.  and  Eng.  E.  B. 
Cases,  68;  III,  Cent,  R,  R,  Co,  v.  Ebert,  74  111.,  399; 
Chi,  West  Div,  Ry  Co.  v,  Hughes,  87  HI.,  94;  Chi.  R. 
I.  &  Pac.  R,  R,  Co.  V.  Payzant,  87  111.,  125;  III.  Cent 
R.  R.  Co.  V.  Parks,  88  111.,  373. 

On  the  hearing  of  the  appellant's  motion  for  a  new  trial 
in  the  district  court,  that  court  declared  that  in  its  opinion 
the  verdict  was  excessive,  and  that  a  new  trial  ought  to  be 
granted  unless  the  plaintiff  remitted  $5,000,  which  being 
done  the  motion  was  denied. 

Admitting  for  the  moment  that  the  court  could  properly 
correct  this  error  of  the  jury  in  the  manner  pursued,  it  is 
still  insisted  that  it  did  not  do  so,  but  that  the  sum  of 
$15,000,  which  was  substituted  for  the  verdict  of  the 
jury,  is  excessive  and  the  judgment  for  that  sum  should 
be  reversed. 

Although  the  practice  pursued  in  this  case  by  the  dis- 
trict court  is  often  adopted,  it  is  not  uniformly  supported 
by  the  authorities,  nor  easily  justified  by  reason.  The  find- 
ing by  the  court  below  that  the  verdict  was  excessive,  neces- 
sarily implies  also  the  finding,  that  it  was  the  result  of 
passion  or  prejudice. 

Can  the  remission  of  a  part  of  a  verdict  founded  in  preju- 
dice or  passion  free  it  from  that  stain  and  blot?  Surely 
not  The  attempt  by  this  means  to  do  so  is  not  con- 
sistent with  the  provision  of  the  statute  itself,  with  rea- 
son, or  a  proper  regard  for  the  pure  and  unbiased  ad- 
ministration of  the  law:  Suth.  on  Dam.,  vol.  1,  813,  e<  seq., 
and  cases  there  cited:  Koeltz  v.  Bla^kmariy  46  Mo.,  320; 
17  Grant,  366. 

The  defendant's  motion  for  non-suit  should  have  been 
sustained. 

The  charge  of  the  court  numbered  seven,  is  to  the  efiFect 
that  the  plaintiff  might  recover,  notwithstanding  he  volun- 
tarily and  with  full  knowledge  of  the  facts  worked  in  a  dan- 
gerous place,  and  that  he  would  be  barred  of  a  recovery 
only  in  a  case  of  voluntarily,  and  with  knowledge,  or  the 
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means  of  knowing  the  facts,  working  in  a  very  dangerous 
place.  This  is  inconsistent  with  the  current  of  authority 
and  is  erroneous:  Beach  on  Contributory  Negl.,  sec.  12, 
and  cfises  cited;  City  of  Erie  v.  Magill,  47  Amer.  Bep.,  739 
and  note;  Schaeflei'  V,  City  of  Sandusky,  31  Amer.  Bep.,  533; 
Mansfield  Coal  &  Coke  Co,  v.  McEnery,  36  Amer.  Bep., 
662;  Wharton  on  Negl.,  sec.  214,  and  cases  cited;  Mehan 
y,  Syracuse,  etc.,  R,  R,  Corp.,  73  N.  T.,  585. 

This  error  was  not  cured  by  the  latter  part  of  the  in- 
struction, which  is  to  the  effect  that  the  plaintiff  might 
recover  if  he  was  assured  that  the  danger  would  be  re- 
medied in  a  reasonable  time,  and  he,  relying  thereon,  con- ' 
tinned  to  work,  because  the  jury  may  have  found,  and 
most  likely  did  find,  that  such  promise  was  never  made, 
but  gave  the  plaintiff  the  verdict  on  the  theory  that  the 
entry,  although  dangerous,  and  well  known  to  be  so  to  the 
plaintiff,  yet  was  not  very  dangerous. 

This  instruction  was  also  erroneous  in  that  it  involved 
the  hypothesis  that  evidence  was  given  that  a  promise  had 
been  made  to  repair  the  defect  in  a  reasonable  time,  or  in 
some  stated  time,  which  the  jury  might  find  to  be  reason- 
able, when  such  was  not  the  fact 

If  the  jury  found  that  the  promise  was  made,  but  that 
it  was  indefinite  as  to  time,  as  it  clearly  was  if  made  at 
all,  then  it  furnished  no  ground  of  recovery:  38  Amer. 
Beports,  242,  supra. 

Mr.  Arthur  Brovon  and  Mr.  E.  B.  Critchlow,  for  re- 
spondent. 

Cases  cited  by  appellants  as  to  excessive  damages  are 
merely  individual  cases.  For  elements  of  damage  we  re- 
fer to:  Berg  v.  C.  M.  &  St.  P.  R.  R,  50  Wis.,  419; 
Salen  v.  Virginia  City  R.  R.,  13  Nev.,  107;  1  Suther- 
land Dam.,  810;  Atchison  R.  R.  Co.  v.  Moore,  65  Am. 
&  Eng.  B.  B.  cases,  321;  Bower  v.  U.  P.  R.  R.  Co.,  7 
Pac  Bep.,  251;  Knapp  v.  Sioux  City  R.  R,  32  N.  W. 
Rep.,  18. 

Court  may  remit  part  of  damages:  1  Sutherland  Dam., 
812;  Case  of  Koeltz  v.   Blochman,  46   Mo.,  320,  ignored 
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by  Johnston  v.    Morrow,    60   Mo.,    339    and     Sharp  v. 
Johnston,  76  Mo.,  674. 

The  evidence  as  to  the  promise  to  remedy  defects,  was 
that  the  foreman  assured  plaintiff  that  the  level  would  be 
fixed  as  soon  as  the  rush  was  over,  and  at  the  same  time 
plaintiff  was  urged  to  go  on  and  work.  See  as  to  the  effect 
of  such  promise  the  following  cases:  Hough  v.  R.  B.  Co.j 
100  U.  S.,  225;  Paticrson  v.  i?.  R.  Co.,  76  Penn.  State, 
289;  Conroy  v.  Iron  Works,  62  Mo.,  35;  Sherman  & 
Kedfield  Neg.,  Sec.  96. 

The  seventh  instruction  given  by  the  court  (Record 
page  120),  is  based  upon  a  request  made  by  counsel  for 
defendant.  As  given,  the  charge  comprises  all  that  was 
asked,  and  the  modification  of  it  by  the  use  of  the  word 
very  is  a  modification  which  operated  solely  in  the  interest 
of  the  defendant.  But  even  as  requested,  the  law  is  not 
correctly  stated.  See  cas3S  above  cited:  Snow  v.  R,  R. 
Co.,  8  Allen,  441;  Hiiddleston  v.  R.  R.  Co.,  49  N.  Y., 
536;  Patterson  v.  R.  R.  Co.,  76  Penn.  State,  289. 

Even  if  plaintiff  knew  of  the  risk  he  was  running,  never- 
theless if  this  risk  was  incurred  on  account  of  negligence 
on  the  part  of  the  defendant  in  allowing  the  roof  of  the 
entry  to  become  unsafe,  the  case  must  go  to  the  jury.  It 
is  not  for  the  court  to  say,  as  a  matter  of  law,  that  work- 
ing any  entry  with  knowledge  is  of  itself  contributory 
negligence.  See  cases  above  cited,  also:  Patterson  v. 
Wallace,  2  Thomson  Neg.,  1011,  1015;  R.  R.  Co.  v. 
Stout,  17  Wallace,  657;  Thurher  v.  Harlem  R.  R.  Co., 
60  N.  Y.,  327;  42  Wis.,  583,  599. 

If  plaintiff  was  commanded  by  his  superior,  the  repre- 
sentative of  defendant,  to  do  a  certain  piece  of  work,  in 
particular  way,  immediately  and  under  circumstances  them- 
selves dangerous,  the  plaintiff  was  not  guilty  of  negligence 
in  obeying  orders:  36  Iowa,  278;  24  Fed.  Eep.,  906. 

Henderson,  J. : 

The  plaintiff  seeks  in  this  action  to  recover  against  the 
defendant  damages  on  account  or  a  personal  injury  which 
he  received  while  in  its  employ  as  a  laborer  in  its  coal 
mine.     The  evidence  on  the  part  of  the  plaintiff  tended  to 
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show,  that  the  defendant  was  the  owner  of  and  was  op- 
erating a  coal  mine  known  as  the  "Grass  Creek  Mine;"  that 
the  mine  consisted  of  extensive  under-ground  workings, 
requiring  the  services  of  a  large  number  of  miners  and 
workmen;  that  during  the  time  in  controversy  one  Thomas 
Thomas  was  defendant's  foreman,  and  as  such  had  entire 
supervision  of  the  mine  and  all  the  workings,  employed 
and  discharged  laborers,  and  prescribed  their  duties;  that 
the  plaintiflF  was  a  practical  coal  miner,  and  had  been  for 
some  years;  that  on  the  first  day  of  December,  1884,  the 
plaintiff  applied  to  Thomas  for  employment,  and  was  em- 
ployed by  him  in  defendant's  mine;  that  the  openings  to 
and  from  the  mine  were  through  various  entries,  which 
were  designated  by  numbers,  and  all  entering  on  the  vein 
of  coal  on  an  incline,  and  were  separated  from  each  other 
by  columns  or  partitions  left  in  the  coal  vein  to  support 
the  roof,  these  partitions  being  know  to  the  miners  as 
"ribs;"  that  through  all  these  entries  tracks  were  laid  and 
horse  cars  run  for  a  great  distance  into  the  mine,  for  the 
purpose  of  bringing  out  the  coal;  that  at  the  time  the  plain- 
tiff was  employed,  for  some  time  before,  and  from  that 
time  up  to  the  time  of  the  injury,  there  was  going  on  in 
said  mine  what  is  known  among  miners  as  a  "squeeze," 
which  consists  of  the  settling  of  the  base  of  the  columns 
or  partitions  left  to  support  the  roof  into  the  softer  ma- 
terial of  the  floor,  thereby  causing  the  floors  in  the  spaces 
to  heave,  and  masses  of  rock  and  coal  to  fall  from  the  top 
and  sides,  rendering  them  more  or  legs  dangerous;  that 
this  process  was  more  apparent  in  the  fifth  entry,  making 
it  more  dangerous  than  the  other  portions  of  the  mine; 
that  when  plaintiff  commenced  work  he  was,  with  other 
workmen,  under  the  immediate  supervision  of  the  super- 
intendent, set  at  work  clearing  up  the  dehriii  which  had 
fallen  in  the  fifth  entry  on  account  of  the  "squeeze,"  and 
leveling  the  floor,  and  relaying  the  car  track,  other  work- 
men following  and  casing  and  timbering  to  protect  from 
the  falling  material  as  fast  as  the  entry  was  cleared,  such 
work  comftiencing  at  the  mouth  of  the  entry,  and  extend- 
ing along  it  towards  the  interior  of  the  mine;  that  after 
such  clearing  and  timbering  had  proceeded  for  some  days, 
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and  had  been  extended  back  some  distance  from  the  month 
of  the  opening,  the  superintendent,  Mr.  Thomas,  directed 
the  timbering  stopped,  and  the  workmen  engagedin  it  were 
directed  by  him  to  assist  in  the  clearing,  giving  as  a  reason 
that  he  was  in  a  hurry  to  get  the  cars  running  through  the 
entry,  and  saying  he  would  timber  it  after  the  clearing 
was  done,  but  that  no  further  timbering  or  casing  was  done; 
that  the  clearing  of  the  fifth  entry  was  finished  about  Jan- 
uary 15th  following  plaintiff 's  employment,  and  from  that 
time  up  to  the  time  of  the  injury,  which  occurred  May 
15th  thereafter,  the  plaintiff  was  engaged  as  track-layer 
and  repairer,  his  duties  as  such  calling  him  to  the  various' 
entries  and  chambers  of  the  mine  connected  therewith, 
la3dng  track,  removing  debris  therefrom,  putting  in 
switches  and  connections  between  the  various  tracks  going 
from  one  portion  of  the  mine  to  another,  as  directed  by 
the  superintendent;  that  during  all  this  time  coal  and 
other  material  was  occasionally  falling  from  the  sides  and 
roof  of  the  various  entries,  but  that  it  was  falling  most  in 
the  fifth  entry  beyond  the  timbering,  and  that  such  entry 
was  dangerous,  and  was  so  understood  by  the  plaintiff  and 
all  the  workmen;  that  the  superintendent  knew  of  the  un- 
safe condition  of  the  fifth  entry,  was  constantly  about  the 
mine,  and  that  his  attention  was  particularly  called  to  its 
unsafe  condition;  that  one  of  the  workmen  called  his  at- 
tention to  it  at  the  time  he  ordered  the  timbering  discon- 
tinued, and  told  him  that  unless  it  was  timbered,  some 
one  would  be  hurt,  and  he  replied  that  there  was 
not  time  then,  but  that  he  would  timber  it  after  the  entry 
was  cleared;  that  three  or  four  days  before  the  injury, 
while  the  superintendent  was  passing  along  the  fifth  entry, 
the  plaintiff  called  his  attention  to  its  unsafe  condition,  and 
walked  with  him  along  the  entry  back  of  the  timber- 
ing, and  back  of  the  particular  place  where  the  injury 
occurred,  and  notified  him  of  its  condition,  and  the  super- 
intendent promised  to  fix  it,  the  plaintiff  himself  stating 
the  conversation  as  follows:  ^^Arisiver,  I  took  him  and 
told  him  this  coal  was  going  to  fall,  if  it  wato't  taken 
down,  I  was  afeard;  and  I  took  him  in  along  the  road  all 
the  way  in,  sounded  the  coal  for  him,  until  I  got  him  to 
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the  room  where  Mr.  Locke  worked — John  Locke — and  that 
was  the  dangerousest  place  there  was,  between  his  rib  and 
the  next  one;  and  he  says:  *Bill,'  he  says,  'that  won't  fall 
yet;  you  have  no  idea  how  this  coal  will  hang;'  and  he  says 
*I  can't  stop  the  turn  to  take  it  down  now,  but' — says  he — 
*I  will  take  it  down  some  other  time,'  Them  was  just  the 
words  that  was  used,  as  near  as  I  can  get  at  it.  Question, 
What  more  did  he  say,  if  anything,  than  that  he  wanted  to 
keep  the  turn  running?  A.  Why,  he  didn't  say  nothing, 
only  as  I  told  you;  he  said  that  he  couldn't  stop  the  turn 
then  to  take  it  down, — that  he  would  take  it  down  some 
other  time  -have  it  taken  down;  he  didn't  take  it  himself, 
of  course.  Q.  He  said  he  would  take  the  coal  down?  A. 
Yes,  sir;  he  would  have  it  taken  down;  he  didn't  work  his 
own  self."  That  on  the  twenty-fifth  day  of  May  the  plain- 
tiff was  called  from  another  part  of  the  mine  by  the  super- 
intendent, and  was  directed  to  go  into  the  fifth  entry  at  a 
place  beyond  the  timbering,  but  not  at  the  particular  place 
where  plaintiff  had  called  the  attention  of  the  superintend- 
ent to  the  loose  coal,  and  there  load  up  some  coal  which 
cumbered  the  track.  The  plaintiff  commenced  the  work, 
and  within  a  few  moments  a  large  mass  of  coal  fell  from 
the  sides  upon  the  plaintiff,  causing  the  injury  complained 
of.  The  direction  of  the  superintendent  to  do  this  particu- 
lar work  was  testified  to  by  the  plaintiff  as  follows: 
^^ Answer.  Mr.  Thomas  ordered  me  and  Mr.  Harry  Thomas 
over  there,  to  go  in  and  clear  up  the  coal  and  lower  the 
track.  Question.  Well,  what  did  you  do  after  having  re- 
ceived those  orders?  A.  I  went  in  the  entry  and  stayed 
there  until  the  turn — we  was  a  little  ahead  of  the  trip;  that 
is,  the  turn  coming  in.  The  man  that  drove  the  cars  stayed 
there  until  they  came  in,  and  Mr.  Thomas  came  in  also, 
right  behind  the  cars,  and  I  asked  him  if  I  should  start 
in  here,  and  he  says  *Yes,  clear  right  up,  boys' —  Q. 
{ Intemij)ting. )  Which  Thomas  do  you  mean?  A. 
Thomas  Thomas.  He  says:  *Hurry  and  clear  up,  for  I 
want  to  send  coal  out  here  this  evening.' " 

The  plaintiff's  testimony  further  tended  to  show  that 
the  plaintiff  knew  from  reputation  and  hearsay  what  effect 
a  "squeeze"  had  on  a  mine,  but  had  never  had  experience 


Digitized  by 


Gobgle 


352  Keddon  v.  Railway  Co.        [June,  1887 

with  one  before;  that  Mr.  Thomas,  the  foreman,  had  had 
experience  in  seven  or  eight  "squeezed"  mines. before;  that 
timbering  or  casing,  and  removing  coal  as  fast  as  it  was 
loose  from  the  walls,  would  have  lessened  the  danger,  and 
been  a  protection,  aud  that  such  is  the  usual  precaution  in 
mines  undergoing  a  "squeeze,"  but  that  neither  was  done, 
except  the  timbering  above  mentioned.  The  plaintiff  was 
36  years  of  age,  Lad  always  been  well  and  healthy  before 
the  accident,  and  the  testimony  tended  to  show  that  the 
injury  received  by  the  plaintiff  was  to  the  nerves  of  the 
back,  and  to  the  spinal  column,  and  was  permanent;  and 
that  it  was  and  is  very  painful,  totally  disabling  him  from 
any  labor;  and  that  he  requires  the  constant  care  and  at- 
tendance of  nurses;  that  he  cannot  dress  or  undress  with- 
out assistance,  and  that  his  lower  limbs  are  so  far  paralyzed 
that  he  has  but  little  use  of  them. 

At  the  close  of  the  testimony  for  the  plaintiff  the  defend- 
ant moved  the  court  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  not  made  a  case  entitling  him  to  recover,  and 
because  the  {Saintiff's  testimony  showed  that  he  was  guilty 
of  contributory  negligence,  which  was  overruled  by  the 
court.  The  defendant's  testimony  tended  to  show  that  the 
plaintiff,  by  the  exercise  of  due  diligence,  could  have 
avoided  the  accident  by  discovering  that  the  coal  which 
fell  on  him  was  loose;  that  he  knew  the  dangerous  con- 
dition of  the  mine,  and  of  the  fifth  entry,  where  he  was 
hurt,  and  tended  to  contradict  the  plaintiff's  testimony.  At 
the  close  of  the  testimony  the  defendant  presented  a  num- 
ber  of  requests  to  charge.  The  trial  judge  did  not  follow 
the  requests  to  charge,  but  formulated  his  charge  to  the 
jury,  varying  and  modifying  some  of  the  recjuests.  The 
jury  returned  a  verdict  for  the  plaintiff  for  $20,000,  and 
judgment  was  entered  thereon.  The  defendant  thereupon 
moved  for  a  new  trial  on  statement,  on  the  ground,  among 
other  things,  that  the  damages  were  excessive.  The  court, 
overruled  the  motion  for  a  new  trial,  upon  condition  that 
the  plaintiff  should  remit  S.5,000  from  the  verdict  and  judg- 
ment, which  the  plaintiff  did,  and  the  motion  for  a  new 
trial  was  denied;  and  the  defendant  appeals  to  this  court 
from  the  judgment  and  order  overruling  motion  for  a  new 
trial. 
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The  first  question  arising  upon  this  record  is  the  ruling 
of  the  court  in  overruling  the  appellant's  motion  for  non- 
suit. The  first  ground  stated  for  a  nonsuit  raises  the  ques_ 
tion  as  to  whether  under  this  state  of  the  case  the  defend- 
ant is  liable  to  the  plaintiff  for  the  acts  of  Thomas,  the 
superintendent;  and,  if  so,  whether  negligence  or  neglect 
of  duty  was  shown  which  was  the  proximate  and  efficient 
cause  of  the  injury.  In  the  reported  cases  of  the  various 
states  there  has  been  much  discussion  and  diversity  of 
opinion  as  to  the  responsibility  of  masters  for  the  acts  and 
omissions  of  co-employes,  and  as  to  how  far  and  under 
what  circumstances  agents  and  employees  engaged  in  va- 
rious departments  of  duty  and  service  are  fellow- workmen 
or  co-employees  with  other  servants,  so  as  to  exempt  the 
m€ister  from  liability  for  their  acts;  but  we  think  that  the 
great  weight  of  authority  in  the  state  courts  establishes  the 
proposition  that  the  superintendant  of  a  mine  who  has 
general  and  entire  charge  of  the  work,  employs  and  dis- 
charges workmen,  and  directs  their  duties  and  employ- 
ments, is  not  a  co-employee  with  common  laborers  in  the 
mine,  whose  duty  it  is  to  obey  the  order  of  such  superin- 
tendent, within  the  rule  exempting  the  master  from  re- 
sponsibility for  the  acts  and  omissions  of  such  superintend- 
ent, and  that  as  to  such  common  workmen  the  master  is 
responsible  for  neglect  of  duty  by  such  superintendent. 
Ryan  v.  Bagaley,  50  Mich.,  179;  Bircknery.  Railroad  Co., 
49  N.  T.,  672;  Malone  v.  Hathaicaij,  64  N.  Y.,  5;  RatU 
road  Co.  v.  Stevens,  20  Ohio,  415;  Railroad  Co.  v.  Keary, 
3  Ohio  St.,  201;  Railroad  Co.  v.  Collins,  2  Duv.,  114;  Ford 
V.  Railroad  Co.,  110  Mass.,  241;  IKedf.  E.  R,  554;  Whart. 
Neg.,  sec.  232;  Boirei^s  v.  Railroad  Co.,  4  Utah,  215.  This 
rule  is  recognized  and  adopted  by  the  federal  courts;  Rail- 
way Co.  V.  Ross,  112  U.  S.,  ^11',  Hough  v.  Railway  Co.,  100 
U.  S.,  213; Railroad  Co.  v.  Herberf,  116  U.  S.,  642;  Railroad 
Co,  V.  Fort,  17  Wall.,  553. 

Did,  then,  the  evidence  tend  to  show  negligence  on  the 
part  of  the  superintendent,  or  was  the  accident  the  nat- 
ural result  of  the  dangerous  and  hazardous  business  in 
which  the  plaintiff  had  voluntarily  engaged  to  serve  the 
defendant?    One  who  engages  in  the  employment  of  an- 
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other  for  tbe  performance  of  certain  duties  for  compen- 
sation, takes  upon  himself  the  natural  and  ordinary  risks 
and  perils  incident  to  the  performance  of  the  service,  and 
the  pay  is  presumed  to  be  regulated  to  cover  compensa- 
tion for  such  risk.  This  is  a  part  of  the  contract  on  the 
part  of  the  employee,  and  this  rule  applies  as  well  where 
the  service  in  which  he  engages  is  naturally  hazardous 
or  extra-hazardous.  This  is  so  well  established  by  ad- 
judications that  references  are  needless.  On  the  other 
hand,  it  is  the  duty  of  the  master  not  to  expose  the  ser- 
vant in  performing  his  duties  to  hazards  or  perils  which 
may  be  guarded  against  by  proper  diligence.  It  is  his 
duty  to  observe  all  the  care  which  prudence  and  the  ex- 
igencies of  the  situation  require,  and  to  furnish  reason- 
ably safe  and  proper  structures  and  instrumentalities  to 
avoid  danger.  He  is  not  required  to  furnish  the  safest 
known  appliances  and  means  of  avoiding  danger,  but  such 
as  are  usual  and  reasonable  under  the  particular  circum- 
stances and  exigencies,  and  this  is  a  part  of  the  contract  of 
hire  on  the  part  of  the  master:  Hough  v.  Railway  Co., 
100  U.  S.,  213;  Railway  Co,  v.  Fort,  17  Wall,  553;  RaiU 
way  Co.  V.  Mr  Daniels,  107  U.  S.,  454.  Tlie  servant's  ex- 
posure to  hazards  resulting  from  the  violation  of  this  duty 
on  the  part  of  the  master  is  not  within  his  contract  of 
service,  and  the  master  is  liable  for  injuries  resulting 
therefrom:  Hough  v.  Railway  Co,,  sujyra.  We  are  of 
the  opinion  that  the  testimony  clearly  tended  to  show 
that  the  accident  to  plaintiff  was  the  result  of  a  violation 
of  this  duty  on  the  part  of  the  defendant,  and  should  have 
been  submitted  to  the  jury.  The  superintendent  knew  of 
the  dangerous  character  of  the  mine  resulting  from  the 
process  then  going  on  in  it.  His  attention  had  been  ex- 
pressly called  to  the  danger  in  the  fifth  entry;  he  had  re- 
cognized the  danger  and  the  necessity  and  propriety  of 
timbering  or  casing,  and  of  sounding  along  the  walls,  and 
removing  the  loose  coal  and  (lebri,"^,  by  promising  that  it 
should  be  done;  and  it  is  reasonable  to  suppose,  from  the 
testimony,  that  the  accident  would  have  been  avoided  if 
either  had  been  done;  but,  representing  the  company,  sim- 
ply to  facilitate  its  operations,  and  suit  its  convenience, 
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this  precaution  was  neglected  and  the  plaintiff  subjected  to 
the  risk  which  resulted  in  his  injury. 

The  ground  most  relied  on  by  appellant  for  a  non-suit 
is  "that  the  plaintiff  was  guilty  of  contributory  negligence." 
At  the  close  of  the  plaintiffs  testimony  t£e  court  should 
not  grant  a  non-suit,  on  the  ground  of  contributory  negli- 
gence, unless  it  aflSrmatively  appears  by  his  testimony. 
Contributory  negligence  is  an  aflSrmative  defense,  and  the 
burden  of  showing  it  was  upon  the  defendant:  Hough  v. 
Railway  Co.,  supra;  Railroad  Co.  v.  Glndmon,  15  Wall., 
401;  Whart.  Neg.,  sec.  423;  Bowers  v.  Railroad  Co.,  4  Utah 
215;  Railroad  Co.  v.  Horst,  93  U.  S.,  291.  A  non- 
suit should  not  be  granted,  and  the  case  taken  from  the 
jury,  unless  the  court  will  feel  constrained  to  grant  a  new 
trial  upon  the  same  evidence.  Bowers  v.  Railroad  Co., 
supra;  Railroad  Co.  v.  Sloid,  17  Wall.,  657;  Randall 
V.  Railroad  Co.,  109  U.  S.,  478. 

It  is  insisted  by  appellant  that  the  plaintiffs  testimony 
shows  that  he  knew  of  the  dangerous  character  of  the 
mine,  and  of  the  precautions  taken  by  defendant  to  avoid 
accident,  and  that  by  continuing  in  its  employ  after  such 
knowledge  he  was  guilty  of  contributory  negligence.  If 
a  servant,  before  he  enters  service,  or  afterwards,  discovers 
that  the  instrumentalities  furnished  for  his  protection 
are  defective,  and  understands,  or  by  the  exercise  of  ordi- 
nary observation*  ought  to  understand,  the  risks  to  which 
he  is  thereby  exposed,  and  if  notwithstanding  such  knowl- 
edge, he,  without  objection,  and  without  any  promise  on 
the  part  of  the  employer  that  such  defects  will  be  rem- 
edied, continues  in  such  service,  he  cannot  recover  for  in- 
juries resulting  therefrom,  but  will  be  deemed  to  have 
waived  all  negligence  and  neglect  of  duty  on  the  part  of 
the  master,  and  would  be  guilty  of  contributing  to  such 
negligence:  Hough  v.  Railicay  Co..  supra:  Greene  v. 
Railtvay  Co.,  17  N.  W.  Eep.,  378.  But  where  there  is 
any  evidence  tending  to  rebut  the  presumption  of  waiver 
on  the  part  of  the  servant,  it  presents  a  case  for  the  jury: 
Hough  V.  Railway  Co.,  supra;  Greene  v.  Railway  Co., 
supra;  Lansing  v.  Railroad  Co.,  49  N.  Y.,  521.  We 
ihink  that  the  promise  of  the  superintendent  in  this  case, 
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to  remedy  the  defect,  was  very  clearly  evidence  tending 
to  rebut  the  presumption  that  the  plaintiff,  by  continu- 
ing in  the  employment,  assumed  the  increased  risk  by 
the  defendant's  neglect.  In  Hough  v.  Railway  Co.,  before 
referred  to,  Mr/  Justice  Harlan,  speaking  for  the  court, 
quotes  with  approval  from  Shear.  &  R.  Neg.,  sec.  96,  as 
follows:  "There  can  be  no  doubt  that  where  a  master 
has  expressly  promised  to  repair  a  defect,  the  servant 
can  recover  for  an  injury  caused  thereby,  within  such  a 
period  of  time  after  the  promise,  as  it  would  be  reason- 
able to  allow  for  its  performance,  and,  as  we  think,  for  an 
injury  sufifered  within  any  period  which  would  not  pre- 
clude all  reasonable  expectation  that  the  promise  might 
be  kept."  And  he  cites  in  support  of  the  doctrine  thus 
stated:  Convoy  v.  Ironworks,  62  Mo.,  35;  Patterson  v. 
Railroad  Co.,  76  Pa.  St.,  389;  Le  Clair  v.  Railroad  Co,. 
20  Minn.  9  (Gil.  1.)  And,  again,  quoting  from  Cooley 
on  Torts,  he  says:  "If  the  servant,  having  a  right  to 
abandon  the  service  because  it  is  dangerous,  refrains 
from  doing  so  -in  consequence  of  assurances  that  the 
danger  shall  be  removed,  the  duty  to  remove  the  dan- 
ger is  manifest  and  imperative,  and  the  master  is  not 
in  the  exercise  of  ordinary  care  unless  or  until  he  makes 
his  assurances  good.  Moreover,  the  assurance  removes  all 
ground  for  the  argument  that  the  servant  by  continuing 
the  employment  engages  to  assume  the  risks."  See,  also, 
Greene  v.  Railway  Co.,  supra.  In  this  case  the  plaintiff 
called  the  attention  of  the  superintendent  to  the  defect, 
and  made  known  his  fears,  and  the  superintendent  in  re- 
ply asserted  his  superior  knowledge  to  that  of  the  plaintiff, 
and  assured  him  there  was  no  danger,  but  promised  to 
remedy  the  defect.  In  prosecuting  such  a  work  as  the  de- 
fendant was  here  conducting,  persons  are  selected  and  em- 
ployed with  reference  to  the  duties  they  are  intrusted 
with.  A  superintendent  is  employed  for  his  supp)0sed 
superiority  in  ability,  capacity  and  experience  to  the  com- 
mon laborers  who  are  under  his  supervision;  he  is  sup- 
posed to  inspire  their  trust  and  confidence;  they  are  ac- 
customed to  obey  his  orders,  and  to  trust  to  his  superior 
judgment.      The   representations    and   promises    of    this 
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superintendent  were  undoubtedly  made  to  the  plaintiff  to 
induce  him  to  continue  his  service,  and  dispel  his  fears.  Is 
it  unreasonable  to  suppose  that  it  did  so?  We  think  not. 
We  are  of  the  opinion  that  it  was  for  the  jury  to  say 
whether  the  defective  appliances  and  precautions  were  such 
that  it  was  negligent  for  the  plaintiff  to  continue  the  ser- 
vice; and  if,  under  all  the  circumstances,  considering  the 
promise  and  conduct  of  the  superintendent,  the  plaintiff 
was  not  wanting  in  due  care  and  caution  in  continuing, 
then  the  defendant  was  not  excused  for  the  ommission  to 
perform  its  duty. 

The  appellant  also  complains  of  the  refusal  to  give  var- 
ious of  its  requests  to  charge,  and  to  the  modifications  of 
some.  The  charge  given  by  the  court  was  in  accordance 
with  the  principles  before  stated.  This  court  has  held  that 
it  is  not  error  to  refus©  to  give  instructions  in  themselves 
proper,  in  the  language  they  are  requested,  if  the  court  in 
its  own  language  gives  their  substance.  The  requests,  so 
far  as  they  were  proper,  were  substantially  given;  indeed, 
the  substance  of  most  of  the  defendant's  requests  was 
given.  The  change  made  by  the  court  in  the  giving  of 
defendant's  third  request,  in  view  of  other  portions  of  the 
charge  given,  was  immaterial.  The  defendant  requested 
the  court  to  charge  as  follows:  "If  you  find  that  it  was  the 
the  course  pursued  in  this  instance  by  the  defendant  to 
carry  on  the  business  of  mining,  while  the  walls  and  sur- 
roundings in  the  mine  were  unsafe  and  dangerous,  and  this 
fact  was  known  to  the  plaintiff,  and  that  he  also  knew  the 
character  of  the  dangers  there  existing,  and  yet  entered 
upon  and  continued  in  said  service,  he  assumed  the  risk 
of  such  dangers,  and  is  not  entitled  to  recover  in  this  ac- 
tion." This  the  court  did  not  give,  but  did  instruct  the 
jury  that  under  substantially  such  circumstances  the  de- 
fendant would  not  be  liable,  unless  there  was  an  agree- 
ment to  remedy  the  defect,  and  provide  necessary  and 
proper  protection,  and  that  the  plaintiff,  relying  upon  such 
promises,  continued  his  work;  and  this  was  all  the  defend- 
ant could  properly  ask. 

The  appellant  asks  that  the  judgment  be  reversed  be- 
cause the  damages  were  excessive,  appearing  to  have  been 
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given  under  the  influence  of  passion  or  prejudice.  The 
argument  is  that  the  trial  court,  having  determined  that 
the  damages  are  excessive,  it  taints  the  whole  verdict,  and 
that  none  of  it  should  stand.  The  practice  which  was 
pursued  in  this  case  is  thoroughly  establbhed  by  prece- 
dent 1  Suth.  Dam.  813-815,  and  cases  there  cited.  It 
is  a  supervision  which  courts  exercise  over  verdicts  for 
the  protection  of  defendants  in  what  are  deemed  to  be 
proper  cases,  and  if  the  rule  irf  ever  to  be  disturbed, 
it  should  be  on  the  application  of  parties  injured,  and 
not  those  who  are  benefited  by  it.  We  are  not  pre* 
pared  to  say  that  the  damages,  after  the  reduction, 
are  excessive,  in  view  of  the  severe  character  of  the  in- 
juries. The  discretion  of  the  trial  judge  in  this  respect, 
who  saw  the  plaintiff  personally  and  heard  the  testimony 
of  all  the  witnesses,  ought  not  to  be  disturbed,  unless  it 
presents  a  plain  case  of  the  abuse  of  its  exercise. 

The  judgment  and  order    appealed    from    should  be 
a£5rmed. 

Zake,  C.  J.,  and  Boreman,  J.,  concurred. 


In  re  RUDGER  CLAWSON. 

Criminal  Law. — Commutation  op  Sentence. — Petitioner  was  im- 
prisoned upon  a  sentence  rendered  in  the  year  1884.  He  applied 
to  be  released  upon  habeas  corpus  on  the  ground  of  a  statute 
approved  March  11, 1886,  Laws  of  Utah,  1886,  p.  6;  held,  that 
the  right  to  discharge  was  controlled  by  statute  in  force  at  the 
time  of  sentence. 

Mr.  Jabez  O,  Sutherland  and  Mr,  James   O.  Broad- 
head,  for  the  petitioner. 

Mr.  George  S.  Peters,  for  the  respondent 

Boreman,  J. : 

The  petitioner  is  in  prison  on  two  charges— one  being 
for  polygamy,  on  which  he  was  sentenced  to  three  and  a 
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half  years  in  the  penitentiary;  and  the  other  for  unlaw- 
ful cohabitation,  on  which  he  was  sentenced  to  six  months 
in  the  penitentiary.  Both  sentences  were  rendered  on  the 
third  day  of  November,  1884  He  claims  to  be  entitled  to 
his  discharge  from  imprisonment  by  reason  of  deductions 
from  his  terms  of  imprisonment  on  account  of  good  con- 
duct. This  claim  is  based  upon  both  territorial  and 
United  States  statutes.  The  territorial  statute  is  section  3 
of  "An  act  to  lessen  the  terms  of  sentence  of  convicts 
for  good  conduct,"  approved  March  11,  1886,  and  found  in 
the  Utah  Laws  of  1886,  p.  6.  It  is  urged  that  this  terri- 
torial statute  is  applicable  by  reason  of  the  provisionb  in 
Kev.  St  U.  S.,  sees.  5543,  5544,  and  of  18  St.  at  Large, 
p.  479;  the  latter  being  a  substitute  for  the  above-named 
section  5543.  These  sections  of  the  United  States  statutes 
provide  that,  where  the  territory  has  adopted  any  rules 
for  lessening  the  terms  of  service  for  good  conduct,  such 
rules  shall  apply  to  United  States  prisoners.  That  is 
established  as  the  general  rule,  therefore,  applicable  to 
United  States  prisoners.  The  territorial  rule  or  statute 
which  the  petitioner  asks  to  apply  to  his  case  was  enacted, 
subsequently  to  the  day  of  sentence.  At  the  time  of  the 
sentence  there  were  territorial  statutory  rules  upon  the 
subject;  but  the  statutes  then  existing  have  been  since  re- 
pealed, and  the  present  ones  adopted. 

As  we  look  at  the  matter,  the  sentences  were  rendered 
in  view  of  the  rules  then  existing,  and  they  thus,  in  effect, 
became  a  part  of  each  sentence.  Although  such  statutes 
have  been  repealed  by  the  legislature  of  the  territory,  the 
acts  of  Congress  referred  to  gave  vitality  to  them,  so  far 
as  sentences  rendered  during  their  existence  were  con- 
cerned. If  we  should  allow  the  act  of  the  legislature 
passed  since  the  sentence  to  control,  it  in  effect  is  to  say 
that  the  legislature  can,  after  judgment,  nullify  the  judg- 
ment, and  set  the  prisoner  free.  If  the  legislature  can  re- 
duce the  sentence  at  all,  subsequent  to  the  sentence,  it  can 
reduce  it  to  an  unlimited  extent  This  would  be  encroach- 
ing upon  the  authority  of  the  executive,  as  it  is  the  prov- 
ince of  the  executive,  and  not  of  the  legislature,  to  reprieve 
or  pardon.     It  would  also  be  allowing  the  legislature  to  in- 
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terfere  with  the  judicial  branch  of  the  government,  and  to 
usurp  its  duties,  and  to  make  a  sentence  and  judgment 
different  from  that  entered  in  court.  We  are  borne  out  in 
our  view  by  the  case  of  Ex  parte  Darling,  16  Nev.,  98, 
and  by  the  case  of  Com.  v.  Johnson,  42  Pa.  St.,  448. 

The  case  of  Slaie  v.  Peters,  4  N.  E.  Kep.,  81,  was  re- 
ferred to  as  enunciating  the  contrary  doctrine.  The  point 
was  passed  upon  incidentally,  but  it  was  not  necessary  to  a 
decision  of  the  question  in  issue.  That  was  not  a  case 
where  the  period  of  imprisonment  was  reduced  by  legis- 
lation subsequent  to  the  sentence,  but  where,  as  a  part  of 
the  prison  regulations,  the  legislature,  subsequent  to  the 
sentence,  authorized  the  parol  of  the  prisoner  within  cer- 
tain enlarged  limits.  He  still,  however,  was  a  prisoner, 
and  subject  to  all  the  prison  rules.  The  term  of  his  sen- 
tence was  not  lessened,  and  the  case  was  not  analogous  to 
the  one  at  bar. 

We  do  not  think  the  prisoner  is  entitled  to  his  discharge 
at  present,  as  his  right  to  a  discharge  is  controlled  by  the 
territorial  statutes  in  force  at  the  time  the  sentences  were 
rendered.  He  is  therefore  remanded  to  the  custody  of  the 
United  States  marshal. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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UNITED    STATES,    Complainant,   r.    CHURCH   OF 
JESUS  CHRIST  OF  LATTER-DAY  SAINTS  and 

Others,  Respondents. 

Contract,  Law  Impairing  Obligation  of. — An  act  of  the  territorial 
legislature  of  Utah,  approved  January  19, 1855,  incorporated  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints,  and  conferred  upon 
the  corporation  extraordinary  powers,  some  of  which  the  legis- 
lature possessed  for  the  purposes  of  government;  hekl^  that  the 
charter  was  accepted,  subject  to  the  right  of  Congress  to  dis- 
approve of  the  law,  and  such  disapproval  was  not  a  law  impairing 
the  obligation  of  a  contract . 

Id. — Implied  Approval. — An  act  of  Congress,  approved  July  1, 1862, 
repealed  jwrtions  of  the  act  of  the  territorial  legislature  above; 
heldj  that  this  was  not  an  implied  approval  of  the  remainder 
of  the  act,  and  that  the  remainder  did  not  become  a  law  of  Con  - 


Charter — Power  of  Congress  to  Annul  Charter  and  to  Dissolve 
Corporation.  -Congress  had  power  by  an  act  in  force,  March  3, 
1887,  to  annul  the  remainder  of  the  law  incorporating  said  church, 
and  the  power  to  dissolve  the  said  corporation  necessarily  fol- 
lows therefrom. 

Corporation— Forfeiture  of  Property  held  in  Violation  op  Law. 
— Property  acquired  and  held  by  said  church  in  violation  of  the 
act  of  Congress,  approved  July  1, 1862,  is  subject  to  forfeiture 
and  the  escheating  thereof  does  not  interfere  with  any  vested 
ri^ht. 

Id. — Practice  -Appointmfjit  of  Receiver. — A  bill  in  chancery 
praying  the  appointment  of  a  receiver,  on  the  ground  that  said 
church  corporation  acquired  and  held  certain  real  and  personal 
property  in  violation  of  law,  and  that  said  corporation  was  dis- 
solved, and  that  said  church  and  the  other  defendants  were  hold- 
ing, possessing  and  using  said  real  estate,  and  applying  to  its  and 
their  own  use  the  rents,  issues  and  profits  thereof,  and  that  there 
was  no  person  lawfully  authorized  to  take  charge  of  said  real 
estate,  or  personal  property  formerly  owned  by  said  church,  and 
that  said  property  is  subject  to  irreparable  loss  and  destruction; 
field,  that  the  allegations  of  the  bill  were  sufficient  to  authorize 
the  appointment  of  a  receiver. 

Id. — Stipulation  op  Facts  on  Motion  for  a  Receiver.— From 
the  stipulation  of  facts  upon  motion  for  a  receiver,  it  appeared 
that  the  defunct  corporation  and  its  agents  had  in  their  possession 
real  proi)erty  in  value  far  exceeding  the  limit  fixed  by  the  act  of 
Congress  of  July  1, 1862,  the  title  to  a  large  portion  of  which  was 
acquired  subsequently  to  July  1, 1862,  and  that  a  portion  of  it 
was  not  held  for  the  purpose  of  the  worship  of  Gk>d,  or  for  par- 
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Bonages  or  burial  ground;  held,  that  the  facts  were  sufficient  to 
authorize  the  appointment  of  a  receiver. 

Motion  for  the  appointment  of  a  receiver  under  an  orig- 
inal bill  in  chancery,  filed  in  the  supreme  court  of  Utah 
territory,  in  pursuance  of  the  act  of  Congress  of  March  3, 
1887,  commonly  known  as  the  "Edmunds-Tucker  law." 

The  bill  contained  the  allegations,  which  are  stated  at 
length  in  the  opinion,  and  prayed  a  discovery  from  defend- 
ants, who  were  the  trustee  and  twelve  assistant  trustees, 
the  appointment  of  a  receiver,  a  decree  annulling  the 
charter  and  dissolving  the  corporation,  and  other  relief. 

To  this  bill  the  defendants  demurred  on  the  following 
grounds: 

1.  That  said  supreme  court  of  the  territory  of  Utah  has 
no  jurisdiction  of  or  over  said  defendants,  or  either  of  them 
or  of  the  subject-matter  of  said  action. 

2.  That  the  acts  of  Congress  of  .July  1,  1862,  and  of 
March  3,  1887,  referred  to  in  plaintiflFs  bill  of  complaint, 
or  so  much  of  said  acts  as  attempt  or  pretend  to  dissolve 
the  said  defendant  corporation,  or  to  interfere  with  or 
limit  its  right  to  hold  property,  or  which  attempt  to  es- 
cheat the  same  or  to  wind  up  its  aflfairs,  are  unconstitu- 
tional and  void. 

3.  That  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

4  That  the  plaintiff  has  not  in  and  by  its  said  bill  of 
complaint  made  or  stated  such  a  case  as  entitles  it  in  a 
court  of  equity  to  any  discovery  from  these  defendants,  or 
either  of  them,  or  to  any  relief  against  them,  or  either  of 
them,  as  to  the  matters  contained  in  the  said  bill  of  com- 
plaint, or  any  of  such  matters,  and  that  said  bill  of  com- 
plaint does  not  contain  any  matter  of  equity  whereon 
this  court  can  ground  any  decree  or  give  to  the  plaintiff 
any  relief  against  these  defendants,  or  either  of  them. 

The  demurrer  arid  the  motion  for  a  receiver  were  ar- 
gued together.  The  other  facts  and  the  portions  of  the 
lavs  that  are  relevant  to  the  case  are  found  in  the 
opinion. 

The  cause  was  argued  orally  in  the  supreme  court 
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Mr.  George  S.  Peters,  Mr.  Henry  W.  Hobson,  and  Mr. 
William  J.  Clarke,  for  the  complainant. 

Mr.  J.  O.  Broadhead,  Mr.  J.  E.  McDonald,  Mr.  F. 
8.  Richards,  Mr.  Le  Grand  Young,  and  Messrs.  Sheeks 
&  Rawlins,  .for  the  defendants. 

Zane,  C.  J.: 

The  complainant  filed  in  this  court  its  bill  in  chancery 
under  an  act  of  Congress  in  force  March  3,  1887.  The 
bill  prayed  that  a  decree  be  made  by  this  court  forfeit- 
ing the  charter  and  dissolving  the  corporation  known  as 
the  "Church  of  Jesus  Christ  of  Latter-Day  Saints,"  as 
well  as  for  the  appointment  of  a  receiver  of  the  assets  of 
the  cori)oration,  until  disposition  could  be  made  thereof  ac- 
cording to  law,  and  for  other  relief.  The  motion  for  the 
appointment  of  a  receiver  is  now  submitted  for  our  de- 
cision, on  the  bill  and  the  facts  as  stated  in  a  stipulation 
entered  into  by  the  parties  and  filed  in  the  case. 

On  the  eighth  day  of  February,  1851,  the  assembly  of 
the  so-called  State  of  Deseret,  afterwards  organized  as  the 
Territory  of  Utah,  passed  an  ordinance  incorporating  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints.  After  the 
organization  of  the  territory  of  Utah,  this  ordinance  was 
re-enacted  January  19,  1855,  by  the  legislature  and  ap- 
proved by  the  governor  of  the  territory.  This  is  the  char- 
ter in  question.     Its  terms  are  as  follows: 

"An  ordinance  incorporating  the  Church  of  Jesus  Christ 
of  L*atter-Day  Saints. 

"Section  1.  Be  it  ordained  by  the  general  assembly  of 
the  state  of  Deseret,  that  all  that  jiortion  of  the  inhabitants 
of  said  state  which  now  are,  or  hereafter  may  become,  resi- 
dents therein,  and  which  are  known  and  distinguished  as 
*The  Church  of  Jesus  Christ  of  Latter-Day  Saints,'  are 
hereby  incorporated,  constituted,  made,  and  declared  a 
body  corporate,  with  perpetual  succession,  under  the  orig- 
inal name  and  style  of  *The  Church  of  Jesus  Christ  of 
Latter-Day  Saints,'  as  now  organized  with  full  power  and 
authority  to  sue  and  be  sued,  defend  and  be  defended,  in 
all  courts  of  law   or   equity  in   this   state;  to  establish^ 
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order,  and  regulate  worship;  and  hold  and  occupy  real 
and  personal  estate,  and  have  and  use  a  seal,  which  they 
may  alter  at  pleasure. 

"Sec.  2.  And  be  it  further  ordained  that  said  body  or 
church  as  a  religious  society,  may  at  a  general  or  special 
conference  elect  one  ^trustee  in  trust,'  and  not  to  exceed 
twelve  assistant  trustees,  to  receive,  hold,  buy,  sell,  manage, 
use,  and  control  the  real  and  personal  property  of  said 
church,  which  said  property  shall  be  free  from  taxation; 
which  trustee  and  assistant  trustees,  when  elected  or  ap- 
pointed, shall  give  bonds,  with  approved  security,  in 
whatever  sum  the  said  conference  may  deem  sufficient, 
for  the  faithful  performance  of  their  several  duties;  which 
said  bonds,  when  approved,  shall  be  filed  in  the  general 
church  recorder's  office,  at  the  seat  of  general  church  busi- 
ness, when  said  bonds  are  approved  by  said  conference;  and 
said  trustee  and  assistant  trustees  shall  continue  in  office 
during  the  pleasure  of  said  church;  and  there  shall  also 
be  made,  by  the  clerk  of  the  conference  of  said  church,  a 
certificate  of  such  election  or  appointment  of  said  trustee 
and  assistant  trustees,  which  shall  be  recorded  in  the  gen- 
eral church  recorder's  office,  at  the  seat  of  general  church 
business;  and  when  said  bonds  are  filed,  and  said  certifi- 
cates recorded,  said  trustee  or  assistant  trustees  may  re- 
ceive property,  real  or  personal,  by  gift,  donation,  be- 
quests, or  in  any  manner,  not  incompatible  with  the 
principles  of  righteousness  or  the  rules  of  justice;  inas- 
much as  the  same  shall  be  used,  managed,  or  disposed  of 
for  the  benefit,  imjjrovement,  erection  of  houses  for  pub- 
lic worship  and  instruction,  and  the  well-being  of  said 
church. 

"Sec.  3.  And  be  it  further  ordained  that,  as  said  church 
holds  the  constitutional  and  original  right,  in  common  with 
all  civil  and  religious  communities,  *to  worship  God  ac- 
cording to  the  dictates  of  conscience;'  to  reverence  com- 
munion agreeably  to  the  principles  of  truth,  and  to  solemn- 
ize marriage  compatible  with  the  revelations  of  Jesus 
Christ — for  the  security  and  full  enjoyment  of  all  bless- 
ings and  privileges  embodied  in  the  religion  of  Jesus 
Christ,  free  to  all,  it  is  also  declared  that  said  church  does 
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and  shall  possess  and  enjoy  continually  the  power  and  au- 
thority, in  and  of  itself,  to  originate,  make,  pass,  and  es- 
tablish riileSy  i*egulaiions,  ordinances,  laws,  customs,  and 
criterions,  for  the  good  order,  safety,  governmenf,  con- 
venience, comfort,  and  control  of  said  church,  and  for  the 
punishment  or  forgiveness  of  all  offenses  relative  to  fel- 
lowship, according  to  church  covenants;  that  the  pursuit 
of  bliss,  and  the  enjoyment  of  life,  in  every  capacity  of 
public  association  and  domestic  happiness,  temporal  ex- 
pansion, or  spiritual  increase  upon  the  earth,  may  not 
legally  be  questioned-,  provided,  however,  that  each  and 
every  act  or  practice  so  established,  or  adopted  for  law  or 
custom,  shall  relate  to  solemnities,  sacraments,  ceremonies, 
consecrations,  endowments,  tithings,  marriages,  fellowship, 
or  the  religious  duties  of  man  to  his  Maker;  inasmuch  as 
the  doctrines,  principles,  practices,  or  performances  sup- 
port virtue  and  increase  morality,  and  are  not  inconsistent 
with  or  repugnant  to  the  Constitution  of  the  United  States, 
or  of  this  state,  and  are  founded  in  the  revelations  of  the 
Lord. 

"Sec.  4  And  be  it  further  ordained  that  said  church 
shall  keep  at  every  fully  organized  branch  or  stake,  a  regis- 
try of  marriages,  births,  and  deaths,  free  for  the  inspection 
of  all  members,  and  for  their  benefit. 

"Sec.  5.  And  be  it  further  ordained  that  the  presidency 
of  said  church  shall  fill  all  vacancies  of  the  assistant 
tmstees,  necessary  to  be  filled  until  superseded  by  the  con- 
ference of  said  church. 

"Sec.  6.  Be  it  further  ordained  that  no  assistant  trustee 
or  trustees  shall  transact  business  in  relation  to  buying, 
selling,  or  otherwise  disposing  of  church  property,  without 
the  consent  or  approval  of  the  trustee  in  trust  of  said 
church." 

The  purposes  of  the  corporation  as  indicated  by  the 
powers  conferred  upon  it  by  this  charter  are  niftnerous 
and  varied.  Some  of  them,  it  is  true,  are  expressed  in 
vague  terms;  but  the  capacity  is  granted  to  act  in  various 
ways,  and  to  make  laws  and  regulations  with  respect  to 
very  many  subjects.  The  corporation  is  confined  to  no  par- 
ticular purpose.   No  precedent  can  be  found  for  conferring 
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upon  a  private  corporation  such  a  variety  of  capcwjities. 
Some  of  them,  it  is  believed,  are  above  the  reach  of  human 
laws.  The  law-making  power  of  the  state,  for  the  purpose 
of  better  government  and  for  the  public  good,  enacts 
charters  conferring  a  portion  of  the  powers  intrusted  to  it 
upon  the  people  of  a  city  or  village;  others  authorizing 
charitable,  educational,  or  religious  institutions;  and  others 
providing  for  various  pursuits  and  enterprises.  These 
artificial  agencies  are  provided  in  order  that  the  people 
may  more  conveniently  and  successfully  co-operate  for 
the  good  of  all,  and  for  the  advancement  of  human  happi- 
ness. 

The  charter  of  a  corporation  should  always  specify  the 
purpose  for  which  the  corporation  is  organized,  and  powers 
adapted  to  that  purpose  should  be  granted.  If  the  corpora- 
tion is  to  be  a  public  one,  powers  adapted  to  the  regulations 
of  conduct  and  to  public  purposes  should  be  given,  with 
such  incidental  capacity  to  do  business  as  may  be  essen- 
tial to  such  an  organization,  and  no  more.  It  should 
never  be  allowed  to  engage  in  general  business.  If  a 
charter  authorizes  the  organization  of  a  company  to  ac- 
quire and  operate  a  railroad,  the  power  to  engage  in  agri- 
culture should  not  be  granted  also.  So,  if  a  worshiping 
congregation  should  desire  to  purchase  a  lot  of  ground,  and 
to  build  a  church  and  a  parsonage,  and  to  employ  a  minis- 
ter, the  charter  should  authorize  the  corporation  to  do  so, 
but  should  not  confer  upon  such  an  organization  powers 
adapted  to  municipal  government,  or  to  the  purchase  and 
sale  of  real  and  personal  property  without  limit,  nor  should 
such  corporations  engage  in  general  business. 

It  is  an  accejited  doctrine  that  the  common  weal  demands 
that  private  corporations  should  be  limited  each  to  a  par- 
ticular and  specified  purpose.  Even  when  so  limited  they 
often  acquire  great  influence.  If  the  legislature,  by  the 
instrumentality  of  the  same  charter,  may  authorize  the 
organization  of  a  company  for  all  purposes,  if  the  company 
may  enter  upon  every  field  of  enterprise,  and  engage  in 
every  pursuit,  and  may  also  control  human  conduct  by 
means  of  the  powers  of  a  municipal  government,  and  at 
the  same  time  may  possess  those  of  a  religious  corpora- 
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tion,  such  corporate  influence  will  be  manifested  as  never 
before.  The  charter  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints  is  most  extraordinary  in  the  extent  of 
the  authority  it  assumes  to  confer  upon,  and  in  the  num- 
ber, the  variety,  and  the  scope  of  the  powers  it  places  in  the 
hands  of,  a  religious  body.  It  declares,  in  eflfect,  that 
all  the  Mormon  people,  who  at  the  time  of  its  enact- 
ment were,  or  who  might  afterwards  become,  residents 
of  the  territory,  are  a  body  corporate,  with  perpetual 
succession. 

This  corporation,  at  the  time  of  its  organization,  em- 
braced nine-tenths  of  the  inhabitants  of  the  territory — 
many  thousands  of  people.  At  the  present  time  it  in- 
cludes probably  more  than  120,000,  and  if,  in  the  future, 
people  should  continue  to  be  gathered  in  from  all  quarters 
of  the  globe  as  they  have  in  the  past,  their  number  at  no 
distant  day  will  reach  a  quarter  of  a  million.  The  cor- 
poration extends  over  the  whole  territory,  including  numer- 
ous congregations  in  various  localities.  At  the  head  of 
this  corporate  body,  according  to  the  faith  professed,  is  a 
seer  and  revelator,  who  receives  in  revelation  the  will  of 
the  infinite  God  concerning  the  duty  of  man  to  himself, 
to  his  fellow-beings,  to  society,  to  human  government, 
and  to  God-  In  subordination  to  this  head  are  a  vast 
number  of  oflScers  of  various  kinds  and  descriptions,  com- 
prising a  most  minute  and  complete  organization.  The 
people  comprising  this  organization  claim  to  be  directed 
and  led  by  inspiration  that  is  above  all  human  wisdom,  and 
subject  to  a  power  above  all  municipal  government — above 
all  "man-made  laws."  These  facts  belong  to  history,  there- 
fore we  have  taken  notice  of  them. 

Upon  such  a  religious  organization  as  this,  unusual  and 
extraordinary  powers  are  conferred  by  this  charter,  such  as 
the  right  of  acquiring  and  disposing  of  real  and  personal 
property  without  limit,  and  with  exemption  from  taxa- 
tion; the  authority  to  solemnize  marriage  according  to 
revelation;  the  continuous  and  inherent  authority  to  make 
lanTB  and  "criterions"  for  the  good  order,  safety,  govern- 
ment, convenience,  comfort,  and  control  of  the  church, 
which  is  equivalent  to  saying  the  Mormon  people;  also  for 
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the  punishment  or  forgiveness  of  all  offenses  relative  to  fel- 
lowship, according  to  church  covenants — that  is  to  say,  the 
church  may  impose  or  inflict  any  punishment,  if  according 
to  its  covenants;  what  those  covenants  may  be  the  public 
may  not  know.  Further,  it  is  declared  that  the  enjoyment 
of  life  in  every  capacity  of  public  association,  domestic 
happiness,  and  temporal  expansion  upon  the  earth,  may 
not  legally  be  questioned.  Here  is  a  wide  field  of  human 
conduct  for  a  government  to  agree  not  to  question. 
Human  beiugs  have  the  capacity  to  associate  publicly 
for  very  many  purposes,  and  such  association  may  become 
disorderly,  and  require  legal  control.  In  "domestic  happi- 
ness" this  church  professes  to  believe  is  included  polyg- 
amy; in  the  estimation  of  others,  domestic  happiness 
might  include  some  other  practice  injurious  to  society. 
In  the  same  manner  "temporal  expansion"  might  take  a 
direction  requiring  control.  This  grant  of  power  was 
followed  by  a  proviso  that  the  laws  and  customs  estab- 
lished should  "relate  to  solemnities,  sacraments,  ceremonies, 
consecrations,  endowments,  tithing,  marriages,  fellowship, 
or  the  religious  duties  of  man  to  his  Maker;  and  that  the 
same  support  virtue  and  increase  morality,  and  are  not 
inconsistent  with  or  repugnant  to  the  constitution  of  the 
United  States  or  of  this  state,  and  are  founded  in  the  revela- 
tions of  the  Lord." 

The  above  terms,  "solemnities,  sacraments,  ceremonies, 
consecrations,  and  endowments^"  may  be  polygamy  and  un- 
lawful cohabitation  in  disguise;  in  fact  marriage  is  included 
in  terms  in  the  charter,  without  specification  of  the  kind 
of  marriage.  This  is  probably  the  first  time  that  any 
legislature  committed  the  regulation  of  marriage  and  tith- 
ing to  a  private  corporation.  It  is  safe  to  assume  that  the 
right  to  regulate  such  matters  was  never  before  attempted 
to  be  contracted  away  to  a  church  or  any  other  body  of 
men.  Nor  are  we  aware  that  the  right  to  regulate  man's 
duty  to  his  Maker  was  ever  included  in  a  contract.  And, 
finally,  this  charter  provides  that  such  laws  and  customs 
shall  be  founded  in  the  revelations  of  the  Lord.  This  too, 
probably,  is  the  first  time  that  a  legislature  expressly 
limited  the  rules  and  laws  that  a  corporation  might  make 
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by  the  revelations  of  the  Lord,  and  make  a  grant  thereof  to 
any  person,  natural  or  artificial. 

In  this  charter  the  respondent  insists  the  church  gained 
a  vested  right  upon  its  acceptalice,  and  that  Congress  has 
no  power  to  disapprove  or  to  annul  it.  We  know  of  no  prece- 
dent for  holding  that  a  corporation  could  obtain  a  vested 
right  in  a  charter  like  this.  Had  the  territorial  legislature 
the  power  to  grant  a  vested  right  to  such  a  charter?  The 
case  of  Dartmouth  College  v.  Woodwardy  4  Wheat.,  518, 
has  been  regarded  as  settling  the  question  that  the  charter 
of  a  private  corporation  constitutes  a  contract  between  a 
state  and  the  corporation.  By  this  contract  the  corpora- 
tion, in  consideration  of  presumed  benefits  to  the  public, 
obtains  a  vested  right  in  the  charter,  unless  the  constitution 
or  a  general  law  of  the  state,  or  the  charter  itself,  reserves 
the  right  to  amend  or  appeal.  But  we  find  no  case  holding 
that  a  charter  granted  by  the  legislature  of  a  territory  gives 
such  a  vested  right. 

Again,  it  will  be  found,  we  think,  that  the  powers  granted 
by  a  state  in  such  charters  were  limited  to  some  particular 
purpose;  that  they  did  not  embrace  powers  which  the  legis- 
lature possessed  for  the  purpose  of  government,  to  be  ex- 
ercised by  that  body  alone,  or  conferred  upon  some  munici- 
pal government  for  the  same  purpose.  Such  powers 
are  never  granted  by  the  people  to  the  legislature  to  be 
bartered  and  sold.  A  government  based  upon  the  will  of 
the  people  must  ever  keep  such  authority  within  reach  of 
the  people's  will.  Legislatures  are  but  the  agents  of  the 
people,  with  authority  to  make  laws  within  constitutional 
limits,  but  without  authority  to  give  or  to  contract  away 
powers  to  make  laws  to  govern  the  people  so  that  private 
parties  may  gain  vested  rights  in  them.  The  charter  in 
question  assumes  to  grant  to  the  corporation  power  to  make 
regulations  and  laws  with  respect  to  marriage,  tithing,  fel- 
lowship, etc.  It  confers  in  express  terms  upon  the  church 
power  and  authority  to  originate,  make  and  pass  rules, 
regulations,  ordinances  and  to  establish  customs  and  "cri- 
terions,"  for  the  government,  convenience,  and  control  of 
the  church,  (which  means  the  whole  Mormon  population 
of  the  territory, )  as  well  as  the  right  to  acquire  by  purchase 
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or  otherwise  real  and  personal  property,  and  to  sell  or  dis- 
pose of  it  at  pleasure.  Such  are  some  of  the  powers  con- 
ferred upon  this  church  corporation  by  this  remarkable 
act  To  such  a  charter  it  is  claimed  the  church  has  ac- 
quired a  vested  right.  If  this  proposition  is  bOund  the 
corporate  body  known  as  the  "Church  of  Jesus  Christ  of 
Latter-Day  Saints"  may  endure  under  this  charter  to  dis- 
tant ages.  But  we  are  of  the  opinion  that  a  vested  right 
could  not  be  acquired  in  such  a  charter. 

Further,  Congress  possesses  the  power  to  enact  laws  for 
the  government  of  the  territories.     It  may  make  provision 
for  territorial  governments,  and  extend  the  authority  of 
territorial  legislatures  to  all  rightful  subjects  of  legislation. 
Such  territorial  governments  occupy  towards    Congress 
something  of  the  same  relation  as  municipalities — such  as 
city  governments — fill  towards  the  state  legislatures.     A 
state  legislature  can  repeal  the  charter  of  a  municipal  gov- 
ernment, and  the  ordinances  passed  under  it;  so  Congress 
can  repeal  the  organic  act  of  a  territory,  and  all  territorial 
enactments,  in  pursuance  of  the  organic  act.     Congress  is 
the  soverign  power  to  legislate  for  the  territories,  and  all 
charters  from  territorial  legislatures  must  be  held  to  have 
been  accepted  with  the  knowledge  that  Congress  possessed 
the  authority  to  change  or  repeal  the  law  creating  them. 
In  the  case  of  Bank  v.  Yankton,  101 U.  S.,  129,  the  court 
said:     "The  territories  are  but  political  subdivisions  of  the 
outlying  dominion  of  the  United  States,     *    *    *    and 
Congress  may  legislate  for  them  as  a  state  does  for  its 
municipal  organizations.     *    *    *    In  the  organic  act  of 
Dakota  there  was  not  an  express  reservation  of  power  in 
Congress  to  amend  the  acts  of  the  territorial  legislature, 
nor  was  it  necessary.     Such  a  power  is  an  incident  of  sover-  % 
eignty,  and  continues  until  granted  away.    Congress  may  not 
only  abrogate  laws  of  the  territorial  legislature,  but  it  may 
itself  legislate  directly  for  the  local  government     It  may 
make  a  void  act  of  the  territorial  legislature  valid,  and  a 
valid  act  void.     In  other  words,  it  has  full  and  complete 
legislative  authority  over  the  people  of  the  territories,  and 
all  the  departments  of  the  territorial  governments.     It  may 
do  for  the  territories  what  the  people,  und^r  the  constitu- 
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tion  of  the  United  States,  may  do  for  the  states."    This  we 
conceive  to  be  the  law  upon  the  subject. 

In  the  case  under  discussion  the  territory  was  organized 
under  the  organic  act  approved  September  9, 1850.  Among 
other  provisions  is  the  following:  "That  the  legislative 
power  of  said  territory  shall  extend  to  all  rightful  subjects 
of  legislation  consistent  with  the  constitution  of  the  United 
States  and  the  provisions  of  this  act  #  *  #  All  the 
laws  passed  by  the  legislative  assembly  and  governor  shall 
be  submitted  to  the  Congress  of  the  United  States,  and,  if 
disapproved,  shall  be  null  and  of  no  effect.  The  charter  in 
question  was  a  law  passed  by  the  legislative  assembly,  and 
the  right  to  disapprove  of  it  was  expressly  reserved,  and 
the  >church  must  be  held  to  have  accepted  it  with  the 
knowledge  of  the  reserved  right  of  disapproval  That  be- 
ing BO,  the  church  will  not  be  heard  to  say  that  it  was  ac- 
cepted without  conditions.  In  order  to  maintain  that  the 
charter,  when  accepted,  became  a  contract  binding  on  Con- 
gress, it  is  necessary  to  assume  that  the  acceptance  was  un- 
conditional; otherwise  it  is  simply  an  act  of  the  legislature 
giving  to  the  corporation  the  use  of  the  authority  contained 
in  it  during  the  pleasure  of  Congress.  The  acceptance  of 
the  charter  subject  to  disapproval  could  make  the  charter 
no  more  them  a  license  to  the  corporation  to  use  the  author- 
ity granted  during  the  pleasure  of  Congress. 

We  are  of  the  opinion,  therefore,  from  a  view  of  the 
whole  subject,  both  from  the  nature  of  the  powers  granted 
by  the  charter  itself,  and  from  the  form  of  the  grant  and 
of  the  acceptance,  that  the  acceptance  did  not  give  the 
corporation  a  vested  right  in  it. 

Sut,  assuming  that  the  acceptance  of  the  charter  did  not 
give  a  vested  right  in  it,  the  claim  is  made  that  the  second 
section  of  an  act  of  Congress  approved  July  1,  1862,  made 
the  charter,  as  thereby  limited,  a  law  of  the  United  States, 
and  not  subject  thereafter  to  disapproval  or  repeal.  The 
section  is  this: 

"Sec.  2.  And  be  it  further  enacted,  that  the  following 
ordinance  of  the  provisional  government  of  the  state  of 
Deseret,  so-called,  namely:  *An  ordinance  incorporating 
the  Church  of  Jesus  Cl^rist  of  X^atter^Day  Saints,'  passed 
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February  8,  1851,  and  adopted,  re-enacted,  and  made  valid 
by  the  governor  and  legislative  assembly  of  the  territory  of 
Utah  by  an  act  passed  January  19,  1855,  entitled  *An  act 
in  relation  to  the  compilation  and  revision  of  the  laws  and 
resolutions  in  force  in  Utah  territory,  their  publication  and 
distribution,'  and  all  other  acts  and  parts  of  acts  heretofore 
passed  by  the  said  legislative  assembly  of  the  territory  of 
Utah,  which  establish,  support,  maintain,  shield  or  counten- 
ance polygamy,  be  and  the  same  hereby  are  dissapprovedand 
annulled:  provided,  that  this  act  shall  be  so  limited  and 
construed  as  not  to  affect  or  interfere  with  the  right  of 
property  legally  acquired  under  the  ordinance,  heretofore 
mentioned,  nor  with  the  right  *to  worship  God  according 
to  the  dictates  of  conscience,'  but  only  to  annul  all  acts  and 
laws  which  establish,  maintain,  protect,  or  countenance  the 
practice  of  polygamy,  evasively  called  'spiritual  marriage,' 
however  disguised  by  legal  ecclesiastical  solemnities,  sacra- 
ments, ceremonies,  consecrations,  or  other  contrivances." 

In  the  enacting  clause  of  this  section  the  charter  in  ques- 
tion, termed  "An  ordinance  incorporating  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints,"  is  repealed  in  express 
terms;  but  the  proviso  limits  the  effect  of  the  entire  act  in 
these  respects:  First,  so  that  it  shall  not  affect  the  right 
to  property  legally  acquired  under  the  charter;  second,  so 
as  not  to  interfere  with  the  right  to  worship  God  according 
to  the  dictates  of  conscience;  third,  so  as  to  annul  only  all 
acts  and  laws  which  establish,  maintain,  protect,  or  coun- 
tenance the  practice  of  polygamy,  evasively  called  **8pirit- 
ual  marriage,"  however  disguised  by  legal  or  ecclesiastical 
solemnities,  sacraments,  ceremonies,  consecrations,  or  other 
contrivances.  The  enacting  clause  was  not  limited  by  the 
proviso  in  the  two  respects  first  mentioned,  because  that 
clause  simply  repealed  the  charter  without  interfereing 
with  the  rights  of  property  which  had  been  acquired  under 
it,  nor  did  it  interfere  with  the  right  to  worship  God  ac- 
cording to  the  dictates  of  conscience.  And  it  is  not  clear 
that  the  third  limitation  mentioned  left  standing  any  por- 
tion of  the  charter;  for  it  is  expressly  stated  that  the  inten- 
tion of  the  law  was  to  annul  all  laws  countenancing  polyg- 
amy or  spiritual  marriage,  though  appearing  in  the  law 
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disguised  by  the  name  of  a  solemnity,  a  sacramant,  a  cere- 
mony, a  consecration,  or  under  any  other  contrivance;  and 
under  just  such  marks  as  these,  we  think,  polygamy  doe» 
appear  in  the  charter  of  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day  Saints.  With  all  such  disguises  and  contrivances 
stripped  from  this  charter,  little,  comparatively  speaking, 
is  left  of  it. 

But  assuming  that  the  expressed  intent  to  annul  all  acts 
countenancing  polygamy  left  other  provisions  in  force,  was 
the  remainder  of  the  charter  made  an  act  of  Congress? 
Such  an  intention  is  not  expressed.     It  must  have  been  so 
made  by  implication.     From  the  provisions  of  the  act  of 
.    1862  it  is  clear  that  Congress  did  not  regard  the  charter  as 
a  contract,  otherwise  it  would  not  have  changed  its  pro- 
visions.    We  may  assume  that  Congress  changed  the  char- 
ter according  to  its  conceptions  of  duty  at  the  time,  with 
the  understanding  that  it  might  be  changed  further,  or 
altogether  disapproved,  whenever  in  the  opinion  of  Con- 
gress the  good  of  society  required  such  change  or  disap- 
proval.    We  do  not  think  that  the  act  of  Congress  of  1862 
affords  the  inference  that  so  much  of  the  charter  as  re- 
mained in  force  was  in  effect  a  law  of  the  United  States. 
This  view  seems  to  be  in  accordance  with  the  opinion  of 
the  supreme  court  of  the  United  States  in  the  case  of  Bank 
V.  lowGy  12  How.,   1.     The  territorial  legislature  of  Wis- 
consin chartered  the  Miners'  Bank.     Afterwards  an  act  of 
Congress  annulled  the  charter  in  certain  particulars,  but 
left  other  of  its  provisions  in  force.     Thereafter  the  terri- 
tory was  divided  by  act  of  Congress,  and  the  territory  of 
Iowa  was  erected  over  that  part  of  the  former  territory  of 
Wisconsin  in  which  the    bank  was  situated.     Later,  the 
territorial  legislature  of  Iowa  repealed  the  charter,  and  di- 
rected the  settlement  of  the  affairs  of  the  corporation  by 
trustees  under  the  supervision  of  the  court.     A  quo  war- 
ranto  proceeding  was  instituted  against  the  bank.     In  de- 
ciding the  case  on  appeal  the  court  used  this  language: 
"It  has  been  argued   in    this  case  that  as  Congress,  in 
creating  the  territorial  government  of  Wisconsin  and  Iowa, 
reserved  to   themselves   the  power   of   disapproving  and 
thereby  annulling  the  acts  of  those  governments,  and  had, 
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in  the  exercise  of  that  power,  stricken  out  several  of  the 
provisions  of  the  charter  of  the  Bank  of  Dubuque,  enacted 
by  the  legislature  of  Wisconsin,' assenting  to  the  residue, 
that  therefore  the  charter  of  this  bank  should  be  regarded 
as  an  act  of  Congress  rather  than  of  the  territorial  govern- 
ment *  *  ♦  Congress,  in  creating  the  territorial  gov- 
ernments, and  in  conferring  upon  them  powers  of  general 
legislation,  did  not,  from  obvious  principles  of  policy  and 
necessity,  ordain  a  suspension  of  all  acts  proceeding  from 
those  powers,  until  expressly  sanctioned  by  themselves, 
while,  for  considerations  equally  strong,  they  reserved  the 
power  of  disapproving  or  annulling  such  acts  of  territorial 
legislation  as  might  be  deemed  detrimental.  *  *  *  The 
charter  of  the  Bank  of  Dubuque,  enacted  in  all  its  details 
and  powers  ever  possessed  by  it,  (and  according  to  which 
it  was  in  fact  organized, )  by  the  legislature  of  Wisconsin, 
must  be  looked  upon  as  the  creature  of  that  legislature." 

The  seventeenth  section  of  the  act  of  March  3,  1887, 
under  which  this  bill  is  filed,  is  as  follows: 

"Sec.  17.  That  the  acts  of  the  legislative  assembly  of  the 
territory  of  Utah  incorporating,  continuing,  or  providing 
for  the  corporation  known  as  the  "Church  of  Jesus  Christ 
of  Latter-Day  Saints,"  and  the  ordinance  of  the  so-called 
general  assembly  of  the  state  of  Deseret,  incorporating  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints,  so  far  as 
the  same  may  now  have  legal  force  and  validity,  are  hereby 
disapproved  and  annulled,  and  the  said  corporation,  in  bo 
far  as  it  may  now  have,  or  pretend  to  have,  any  legal 
existence,  is  hereby  dissolved;  that  it  shall  be  the  duty  of 
the  attorney  general  of  the  United  States  to  cause  such 
proceedings  to  be  taken  in  the  supreme  court  of  the  terri- 
tory of  Utah  as  shall  be  proper  to  execute  the  foregoing 
provisions  of  this  section,  and  to  wind  up  the  affairs  of 
said  corporation  conformably  to  law;  and  in  such  proceed- 
ings the  court  shall  have  power,  and  it  shall  be  its  duty 
to  make  such  decree  or  decrees  as  shall  be  proper  to  ef- 
fectuate the  transfer  of  the  title  to  real  property  now  held 
and  used  by  said  corporation  for  places  of  worship,  and 
parsonages  connected  therewith,  and  burial  grounds,  and  of 
the  description  mentioned  in  the  proviso  to  section  thir- 
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teen  of  this  act,  and  in  section  twenty-six  of  this  act,  to 
the  respective  trustees  mentioned  in  section  twenty-six  of 
this  act;  and  for  the  purposes  of  this  section  said  court 
shall  have  all  the  powers  of  a  court  of  equity." 

The  power  of  Congress  to  dissolve  the  corporation 
styled  the  "Church  of  Jesus  Christ  of  Latter-Day  Saints" 
necessarily  follows  the  right  to  annul  its  charter,  which 
we  have  held  could  be  done.  This  disposes  of  the  ques- 
tion raised  upon  the  first  clause  of  the  seventeenth  sec- 
tion of  the  act 

The  last  clause  of  that  section  should  be  considered  in 
connection  with  sections  13  and  26  of  the  same  act.  They 
are  as  follows: 

"Sec.  13.  That  it  shall  be  the  duty  of  the  attorney  gen- 
eral of  the  United  States  to  institute  and  prosecute 
proceedings  to  forfeit  and  escheat  to  the  United  States 
the  property  of  corporations  obtained  or  held  in  viola- 
tion of  section  three  of  the  act  of  Congress  approved 
the  first  day  of  July,  1862,  entitled  'An  act  to  punish  and 
prevent  the  practice  of  polygamy  in  the  territories  of  the 
United  States  and  other  places,  and  disapproving  and  an- 
nulling certain  acts  of  the  legislative  assembly  of  the  terri- 
tory of  Utah,'  or  in  violation  of  section  eighteen  hundred 
and  ninety  of  the  Eevised  Statutes  of  the  United  States; 
and  all  such  property  so  forfeited  and  escheated  to  the 
United  States  shall  be  disposed  of  by  the  secretary  of  the 
interior,  and  the  proceeds  thereof  applied  to  the  use  and 
benefit  of  the  common  schools  in  the  territory  in  which 
snch  property  may  be:  provided,  that  no  building,  or  the 
grounds  appurtenant  thereto,  which  is  held  and  occupied 
exclusively  for  purposes  of  the  worship  of  God,  or  par- 
sonage connected  therewith,  or  burial  ground,  shall  be  for- 
feited." 

"See.  26.  That  all  religious  societies,  sects,  and  congre- 
gations shall  have  the  right  to  have  and  to  hold,  through 
trustees  appointed  by  any  court  exercising  probate  powers 
in  a  territory,  only  on  the  nomination  of  the  authorities  of 
such  society,  sect  or  congregation,  so  much  real  property 
for  the  erection  or  use  of  houses  of  worship,  and  for  such 
parsonages  and  burial  grounds  as  shall  be  necessary  for 
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the  convenience  and  use  of  the  several  congregations  of 
such  religious  society,  sect  or  congregation.'* 

The  second  clause  of  the    seventeenth  section  quoted 
makes  it  the  duty  of  the  attorney  general  of  the  United 
States  to  institute  proceedings  in  this  court  to  wind  up  the 
affairs  of  the  corporation  dissolved  by  the  first  clause  of 
the  same  section,  and  gives  the  court  power  to  make  such 
decree  as  may  be  proper  to  transfer  the  title  to  real  prop- 
erty held  and  used  by  the  corporation  for  places  of  wor- 
ship   and    parsonages    connected  therewith,    and    burial 
grounds,  as  mentioned  in  the  proviso  to  section  13,  and  in 
section  26  of  the  same  act.     For  the  purpose  of  such  pro- 
ceeding the  court  is  given  all   the  powers  of  a  court  of 
equity.     The  proviso  of  section  13  exempts  just  such  prop- 
erty as  last  described  from  forfeiture,  with  no  limitation  on 
value  as  in  the  act  of  1862;  and  section  26  gives  to  all  re- 
ligious societies,  sects  and  congregations  the  right  to  hold, 
through  trustees  nominated  and  appointed  as  therein  pro- 
vided, so  much  real  property  for  the  use  of  houses  of  wor- 
ship, parsonages,  and  burial  grounds  as  shall  be  necessary; 
nor  is  the  value-  in  this  section  limited.     By  the  first  part 
of  section  13  it  is  made  the  duty  of  the  attorney  general 
to  institute  proceedings  to  forfeit  and  escheat  to  the  United 
States  the  property  of  the  corporation  obtained  or  held  in 
violation  of  section   3   of  the  act  of    1862,  or  of  section 
1890  of  the  Revised  Statutes  of  the  United  States,  (which 
two  sections  are  substantially  the  same),  the  property  so 
forfeited  and  escheated  to  the  United  States,  and  the  pro- 
ceeds thereof  are  to  be  applied  to  the  use  and  benefit  of 
the  common  schools  in  the  territory  in  which  such  prop- 
erty may  be. 

Section  3  of  the  act  of  1862  is  as  follows: 
"Sec.  3.  And  be  it  further  enacted  that  it  shall  not  be 
lawful  for  any  corporation  or  association  for  religious  or 
charitable  purposes  to  acquire  or  hold  real  estate  in  any 
territory  of  the  United  States  during  the  existence  of  the 
territorial  government  of  a  greater  value  than  $50,000;  and 
all  real  estate  acquired  or  held  by  any  such  corporation  or 
association  contrary  to  the  provisions  of  this  act  shall  be 
forfeited  and  escheat  to  the  United  States:  provided,  that 
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existing  vested  rights  in  real  estate  shall  not  be  impaired 
by  the  provisions  of  this  section." 

It  will  be  seen  that  section  13  of  the  act  of  March  3, 
1887,  authorizes  the  forfeiture  only  of  the  property  ob- 
tained or  held  in  violation  of  section  3  of  the  act  which 
took  effect  July  1,  1862;  that  is  to  say,  property  acquired 
after  the  act  took  effect  and  in  violation  of  it.  And  we 
may  here  remark  that  the  policy  of  limiting  the  amount  of 
land  which  religious  corporations  may  hold,  is  not  new,  but 
it  is  a  practice  that  has  obtained  for  ages.  It  was  announced 
in  magna  charta  more  than  600  years  ago,  and  continued 
by  many  enactments  of  parliament  designed  to  meet  the 
evasions  and  contrivances  of  the  church,  for  escaping  the 
laws.  It  has  been  the  settled  policy  in  this  country,  as 
shown  by  the  statutes  of  various  states,  and  a  quarter  of  a 
century  ago  Congress  limited  the  amount  of  real  estate 
that  any  church  might  hold  in  any  of  the  territories.  It 
has  been  the  settled  design  of  such  statutes  to  confine 
church  holdings  to  the  amount  that  is  necessary  simply 
for  church  purposes,  and  the  observance  of  such  laws  has 
been  secured  by  forfeiture,  which  seems  the  most  appro- 
priate and  effectual  method. 

We  are  unable  to  discover  that  any  of  the  provisions  of 
the  act  of  Congress  of  March  3,  1887,  relating  to  the  cor- 
poration of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  interferes  with  vested  rights,  or  is  in  conflict  with 
any  provision  of  the  Constitution  of  the  United  States. 

This  brings  us  to  the  question  whether  the  allegations 
of  the  bill  are  sufficient  to  authorize  the  appointment  of  a 
receiver.  The  following  facts,  with  others,  are  alleged  in 
the  bill:  That  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints  was  incorporated  under  the  act  of  the  territorial 
legislature  quoted,  and  did  buy  and  hold  large  amounts  of 
real  estate  and  personal  property  of  great  value  in  the  ter- 
ritory of  Utah,  after  the  first  day  of  July,  1862.  The 
precise  amount,  value,  or  description  thereof  the  plaintiff 
was  unable  to  state,  but  asked  leave  to  prove,  and  on  infor- 
mation and  belief  alleged  the  value  of  the  real  estate  to 
be  about  $2,000,000,  and  the  personal  property  to  be  about 
$1,000,000;  "that  the  corporation  of  the  Church  of  Jesus 
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Christ  of  Latter-Day   Saints  and  the  successor  of  John 
Taylor  (whose  name  is  to  this  plain tiflf  unknown)  as  trus- 
tee in  trust,  and  Wilford  Woodruff,  Lorenzo  Snow,  Eras- 
tus  Snow,  Franklin  D.  Eichards,  Brigham  Young,  Moses 
Thatcher,  Francis  M.  Lyman,  John  Henry  Smith,  George 
Teasdale,  Heber  J.  Grant  and  John  W.  Taylor,  assistant 
trustees,  the  defendants,  wrongfully,  and  in  violation  of 
the  laws  of  the  United  States,  still  claim  to  hold  and  do 
exercise  the  powers  which  were  held  and  exercised  by  the 
said  corporation  of  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,  and  are  unlawfully  possessing  and  using  the 
real  estate  mentioned  above,  and  are  receiving  and  unlaw- 
fully applying  to  its  and  their  own  use  the  rents,  issues  and 
profits  thereof,  and  falsely  and  wrongfully  claim  the  right 
to  sell,  use,  and  dispose  of  the  same.     Tenth.  That  since 
the  nineteenth  day  of  February,  1887,  there  has  been  and 
is  no  person  lawfully   authorized  to  take  charge  of,  man- 
age, preserve,  or  control  the  property,  real  and  personal, 
which  on  or  before  the  day  and  year  last  aforesaid  was 
held,  owned,  possessed  and  used  by  the  corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints,  and  by  rea- 
son thereof  all  the  said  property,  as  referred  to  in  the 
third  paragraph  of  this  bill,  is  subject  to  irreparable  and 
irremediable  loss  and  destruction." 

The  reason  for  the  statement  of  facts  in  terms  so  gen- 
eral is  sufficiently  apparent.  When  the  corporation  was 
dissolved  its  officers  and  agents  no  longer  had  any  l^;al 
right  to  the  possession  of  its  property,  to  its  use,  to  the 
rents  and  profits  thereof.  It  further  appears  from  the  al- 
legations of  the  bill  that  the  respondents  are  receiving 
and  applying  to  their  own  use  the  rents  and  profits  of  the 
property,  and  claiming  the  right  to  sell,  use,  and  dispose 
of  ii  Assuming  the  facts  to  be  as  alleged  in  the  bill,  a 
portion  of  the  property  must  be  forfeited,  and  mustes- 
cheat  to  the  United  States,  to  be  applied  to  the  use  and 
benefit  of  the  common  schools  of  the  territory  of  Utah. 

"The  modern  English  practice  allowing  the  appointment 
of  a  receiver  before  answer,  in  cases  of  emergency,  was 
adopted  by  the  English  court  of  chancery,  and  has  been 
generally  followed  in  this  country.     And  it  may  now  be 
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regarded  as  the  uniform  and  well-established  practice  to 
entertain  the  application  and  to  grant  the  relief  before  an- 
swer, where  plaintiff  can  satisfy  the  court  that  he  has  an 
equitable  claim  to  the  property  in  controversy,  and  that 
a  receiver  is  necessary  to  preserve  it  from  loss,  or  where 
a  clear  case  is  shown  of  fraud  and  imminent  danger,  un- 
less the  relief  is  granted."  High.  Bee.  (2d  Ed.)  sec.  105. 
"In  all  such  cases  a  courf  of  equity  necessarily  exercises  a 
large  discretion  as  to  whether  it  will  or  will  not  take  pos- 
session of  the  property  by  its  receiver,  and  this  discretion 
is  governed  by  a  consideration  of  all  the  circumstances  of 
the  case.  It  is  therefore  diflScult  to  establish  any  fixed 
rule  in  such  cases,  although  it  may  be  said  generally  that 
if  the  case  as  presented  upon  the  application  for  a  receiver 
is  clearly  in  favor  of  plaintiff,  indicating  that  he  will  prob- 
ably be  entitled  to  a  final  recovery,  the  risk  of  injury  to 
defendant  is  very  small,  and  the  court  does  not  hesitate  to 
interfere.  If  there  be  more  doubt  as  to  plaintiffs  right, 
there  is  of  course  more  difficulty  in  passing  upon  the  ap- 
plication, the  question  being  one  of  degree,  as  to  which  it 
is  impossible  to  lay  down  any  precise  rule."  Id.,  sec.  19; 
also  note  1,  under  this  section.  "Where,  indeed,  the  prop- 
erty is  as  it  were  in  medioy  in  the  enjoyment  of  no  one, 
the  court  can  hardly  do  wrong  in  taking  possession.  It  is 
the  common  interest  of  all  parties  that  the  court  should 
prevent  a  scramble."  As  in  the  general  doctrine  to  the 
same  effect,  is  Kerr.  Rec,  1-5.  We  are  of  the  opinion 
that  the  facts  alleged  in  the  bill  are  sufficient  to  authorize 
the  appointment  of  a  receiver  according  to  the  prayer. 

A  further  question  arises  upon  the  stipulation  of  facts 
upon  which  the  motion  is  submitted — whether  these  facts 
are  sufficient  to  authorize  the  appointment  of  a  receiver. 

Among  the  facts  ccntained  in  the  stipulation  on  which 
this  motion  is  submitted  are  the  following: 

"On  the  twenty-eighth  day  of  February,  1887,  John  Tay- 
lor, who  was  then  trustee  in  trust  for  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  held  in  trust  certain  personal 
property,  goods,  and  chattels  of  the  aggregate  value  of 
$268,982.39^,  which  it  is  claimed  by  the  defendants  and 
denied  by  the  plaintiff,  had  theretofore  been  contributed 
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by  the  individual  members  of  said  church  for  the  purpose 
of  building  temples,  and  for  other  charitable  and  religious 
purposes.  On  said  last-named  date  the  said  John  Taylor, 
as  trustee  in  trust,  executed  an  instrument  in  writing,  a 
copy  of  which  is  hereto  attached  and  made  part  hereof, 
marked  Exhibit  A.  That,  in  pursuance  of  the  provisions 
of  the  instrument  aforesaid,  certain  property  of  the  value 
approximately  as  set  out  below  wcfe  delivered  to  the  follow- 
ing named  ecclesiastical  church  corporations  created  and 
existing  under  the  laws  of  the  territory  of  Utah : 

To  the  Church  Asscxiiation  of  Cache  Stake  of  Zion $45,036  09 

To  the  Church  Association  of  Box  Elder  Stake  of  Zion . .  16.745  18 

To  the  Church  Association  of  Weber  Stake  of  Zion 11,480  06 

To  the  Church  Association  of  Morgan  Stake  of  Zion 2,716  57 

To  the  Church  Association  of  Summit  Stake  of  Zion 3,153  20 

To  the  Church  Association  of  Wasatch  Stake  of  Zion ....     6,044  90 
To  the  Church  Association  of  Salt  Lake  Stake  of  Zion.. .  32,702  70 

To  the  Church  Association  of  Tooele  Stake  of  Zion 4,591  lOi^ 

To  the  Church  Association  of  Juab  Stake  of  Zion 3,049  03 

To  the  Church  Association  of  Utah  Stake  of  Zion 25,000  00 

To  the  Church  Association  of  Sanpete  Stake  of  Zion 6,992  13 

To  the  Church  Association  of  Sevier  Stake  of  Zion . .  15,445  50 

To  the  Church  Association  of  Millard  Stake  of  Zion 14,063  89 

To  the  Church  Association  of  Beaver  Stake  of  Zion 6,980  36 

To  the  Church  Association  of  Panguitch  Stake  of  Zion . .     8,137  50 
To  the  Church  Association  of  St.  Greorge  Stake  of  Zion. .  28,638  41 

To  the  Church  Association  of  Kanab  Stake  of  Zion .  38,185  77 

Total $268,982  39*^ 

"The  members  of  the  said  stake  corporations  are  mem- 
bers of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints, 
and  it  is  claimed  by  the  defendants  and  denied  by  plain- 
tiffs that  they  were  substantially  the  original  donors  of 
said  property  in  their  respective  stakes.  The  Church  of 
Jesus  Christ  of  Latter-Day  Saints  was  a  corporation  for 
the  purposes  set  out  in  the  act  incorporating  said  church 
at  the  time  the  act  of  Congress  of  1887,  hereinbefore  set 
out,  took  effect,  and  has  claimed  to  exist  as  a  corporation 
ever  since  that  time. 

"The  tithing-house  and  grounds,  as  hereinbefore  set  out, 
are  not,  and  have  never  been,  used  as  a  place  of  worship  or 
parsonage  connected  therewith,  or  as  burial  ground,  nor 
are  they  appurtenant  to  any  thereof.  The  portion  of  the 
third  tract  of  land  set  out  in  the  first  part  of  this  agree- 
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ment  as  the  'Gardo  House  and  Grounds/  and  the  histo- 
rian's office  and  grounds,  which  is  known  as  the  *  His- 
torian's Office  and  Grounds,'  comprises  a  tract  about  8  by 
10  rods.  The  building  thereon  is  a  three-story  adobe 
building,  about  35  feet  by  45  feet.  The  grounds  of  the 
Gardo  house  and  the  grounds  of  the  historian's  office  are 
separated  by  a  terrace,  and  for  a  part  of  the  way  by  an 
evergreen  hedge.  The  historian's  office  and  tract  has  been 
used  as  the  office  and  residence  of  the  historian  of  said 
church,  and  as  a  depository  for  the  records  of  said  church, 
and  for  library  purposes,  and  has  been  so  used  since  prior 
to  1862.  For  the  purpose  of  this  motion  the  probable 
value  of  the  real  estate  herein  described  is  estimated  as 
follows:  (1)  The  Temple  and  Tabernacle  block,  one 
hundred  and  fifty  thousand  dollars;  (2)  the  tithing-house 
and  grounds,  twenty-five  thousand  dollars;  (3)  the  portion 
of  tract  three,  known  as  the  *Gardo  House  ,and  Grounds,' 
fifty  thousand  dollars;  (4)  the  portion  of  tract  three, 
known  as  the  'Historian's  Office  and  Grounds,'  ten  thousand 
dollars." 

From  these  facts  it  sufficiently  appears  that  the  defunct 
corporation  has  in  its  possession  real  property  in  value  far 
exceeding  $50,000,  the  limit  fixed  by  the  act  of  Congress  of 
1862,  and  that  a  portion  of  it  is  not  a  building  or  the 
grounds  appurtenant  thereto  held  for  the  purpose  of  the 
worship  of  God,  or  the  parsonages  connected  therewith, 
or  burial  ground,  and  that  the  title  to  a  large  portion  of 
the  same  property  was  acquired  subsecjuently  to  the  time 
the  act  of  1862  took  f  flfect 

In  deciding  this  motion  we  are  not  called  upon  to  finally 
determine  the  rights  of  the  parties  with  respect  to  the 
property  involved  in  this  case.  Such  rights  will  be  de- 
cided as  they  ultimately  appear.  And  if  the  receiver  ap- 
pointed shall  claim  a  right  to  the  possession  of  any  prop- 
erty as  receiver,  to  which  third  parties  also  claim  a  right, 
the  issue  will  then  be  determined.  We  are  of  the  opinion 
that  the  complainant's  motion  for  the  appointment  of  a 
receiver  should  be  allowed.  An  order  will  be  made  to  that 
effect,  in  accordance  with  the  prayer  of  the  bill. 

BoBEMAN,  J.,  and  Henderson,  J.,  concurred. 
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WASATCH  MINING  CO.,  Appellant,  v,  JOSEPH  A. 
JENNINGS,  AND  Otheks,  Kespondents. 

Rehearing  Denied. 
Petition  for  rehearing;  ante  p.  243. 

ZaneC.  J.: 

The  points  made  in  the  petition  for  a  rehearing  of  this 
appeal  were  urged  by  counsel  in  their  argument  on  the 
hearing,  and  were  then  considered  by  this  court  We  still 
adhere  to  the  conclusions  expressed  in  the  opinion  filed. 
We  also  think  the  opinion  filed  is  sufliciently  explicit  and 
certain  without  further  qualification.  The  prayer  of  the 
petition  for  a  rehearing  is  denied. 

Bendeuson,  J.,  concurred.     Bokeman,  J.,  dissented. 
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LUCIEN    SWITZGABLE,    Respondent,     r.     MARY 
WORSELDINE,  and  Another,  Appell43s^ts. 

Rehearing  Denied. 

Petition  for  rehearing;  ante  p.  315. 

Henderson,  J. : 

This  is  a  petition  for  rehearing.  The  matters  suggested 
in  the  petition  were  considered  on  the  hearing.  The  re- 
cital in  the  opinion  of  the  claims  of  the  parties  contains 
the  statement  that  the  statutory  period  of  limitations  is 
fifteen  years,  instead  of  seven  years.  But  the  statement 
only  amounts  to  a  recital  of  the  fact  that,  according  to  the 
claim  of  appellants,  the  outer  boundaries  had  been  acquiesced 
in  for  a  period  longer  than  the  period  prescribed  by  the 
statute  of  limitations.  Whether  it  was  seven  or  fifteen 
years  is  immaterial.  We  think  that  the  principle  of  ap- 
portioning a  shortage  or  excess  among  the  various  sub- 
divisions of  an  ascertained  and  defined  boundary  has  no 
application  to  the  facts  of  this  case.  As  stated  in  the 
original  opinion,  at  the  time  the  tract  was  severed  and  sold 
in  parcels  by  Robert  A.  Russell,  the  outer  boundaries  were 
not  established  upon  lines  diflferent  from  the  actual  bound- 
aries. We  see  no  reason  for  reversing  the  judgment  be- 
fore entered. 

Zane,  C.  J.,  concurred.    BoREMAN,  J.,  dissented. 
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OGDEN  CITY,  Appellant,  r.  JOHN  McLAUGHLIN, 

AND  Another,  Eespondenth. 

Municipal  Corporations.  Power  under  Charter. —Under  the 
charter  of  the  city  of  Ogden  giving  it  power  "to  restrain  and 
punish  prostitutes"  or  under  the  act  amendatory  thereof  giving 
it  power  "to  suppress  or  restrain  bawdy  or  other  disorderly 
houses  and  punish  the  keepers  thereof ,"  an  ordinance  of  said  city 
defining  and  punishing  the  "offense  of  resorting  to  a  house  of 
ill -fame  for  lewdness"  is  beyond  the  power  given  in  said  charter 
and  is  invalid. 

Appeal  from  a  judgment  on  demurrer  of  the  district 
court  of  the  first  district.     The  opinion  states  the  facts. 

Mr.  jY.  Tanner,  Jr.,  and  Mr.  P.  H.  Emerson,  for  ap- 
pellant. 

Mr.  L.  B.  Rogers  and  Mr.  James  N.  Kimball,  for  re- 
spondents. 

BOREMAN,  J.: 

A  complaint  was  made  before  a  justice  of  the  peace 
against  the  defendants  for  the  violation  of  a  city  ordinance 
of  Ogden  Cily.  The  defendants  demurred,  and,  on  appeal 
to  the  district  court,  the  demurrer  was  sustained,  and  the 
defendant  discharged.  Thereupon  the  plaintiff  appealed 
to  this  court.  The  complaint  charged  "that  John  Mc- 
Laughlin, a  male  person,  and  Bay  Gallagher,  a  female 
person,"  "did  commit  the  oflPense  of  resorting  to  a  house 
of  ill-fame  for  lewdness,  by  then  and  there  wilfully  and 
unlawfully  resorting  to  and  residing  in,  for  the  purpose  of 
lewdness,  a  house  of  ill-fame  and  disorderly  house  and 
place  resorted  to  for  illicit  sexual  commerce,  prostitution, 
and  lewdness.  Said  house  being  situated,"  etc. ;  "contrary 
to  the  form  of  an  ordinance  of  Ogden  City,  entitled  'Re- 
vised Ordinances  of  Ogden  City,'  c.  10,  sec.  29,  relating  to 
crimes  and  punishments,  passed  on  the  twenty-seventh  day 
of  January,  A.  D.  1881,  as  amended  August  6,  1886,  and 
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September  10,  1886,  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  said  city." 

The  first  ground  of  the  demurrer  is  the  only  one  that  we 
can  consider,  as  but  two  grounds  of  demurrer  are  author- 
ized by  the  statute,  and  the  other  three  grounds  set  forth 
in  this  demurrer  do  not  seem  to  belong  to  either  of  the  two 
thus  authorized  by  the  statute.  The  ground  which  we  are 
to  consider  is  as  follows:  "(Ij  That  the  said  complaint 
does  not  state  facts  suflScient  to  constitute  any  offense 
against  said  Ogden  City,  or  the  ordinances  thereof  The 
latter  clause  is  surplusage,  being  unauthorized  by  the 
statute.  The  question  for  our  consideration,  therefore,  is 
whether  the  complaint  does  state  facts  sufficient  to  consti- 
tute a  public  offense.  It  seems  that  a  violation  of  a  city 
ordinance  is,  so  far  as  the  demurrer  is  concerned,  at  least, 
to  be  treated  as  a  public  offense.  Laws  Utah  1884,  p.  154, 
sec.  107.  It  is  contended  that  the  plaintiff  was  by  its  char- 
ter not  authorized  to  pass  the  ordinance  under  which  this 
complaint  was  filed.  If  it  was  not  so  authorized,  the  con- 
clusion is  inevitable  that  the  complaint  does  not  state  a 
wrong  which  the  law  recognizes  as  an  offense,  or  which 
the  city  could  make  an  offense.  It  is  a  general  rule  that  a 
municipal  corporation  has  only  such  powers  as  are  expressly 
granted,  or  essential  thereto,  or  plainly  implied  therein. 
1  Dill.  Mun,  Corp.,  sees.  89,  91.  And  where  there  is  a 
doubt  as  to  the  existence  of  the  authority,  such  doubt  is  re- 
solved against  the  corporation.  Id.  sec.  91.  The  charter 
of  Ogden  City,  section  35,  gives  to  it  the  power  by  ordinance 
"to  restrain  and  punish  *  *  *  prostitutes."  Certainly 
that  section  does  not  and  cannot  embrace  the  offense  of 
"resorting  to  house  of  ill-fame  for  lewdness,"  that  being  the 
one  of  which  the  defendants  are  charged.  The  authority  em- 
braced in  that  section  is  to  restrain  "prostitutes."  It  does 
not  embrace  the  restraining  of  lewdness,  unless  it  be  the 
lewdness  of  prostitutes.  It  does  not  authorize  the  restrain- 
ing of  prostitution,  except  it  be  by  restraining  in  some  way 
the  prostitutes.  Defendants  are  not  alleged  to  be  prosti- 
tutes, or  to  be  guilty  of  prostitution.  We  are  referred  to 
section  9  of  "An  act  amending  the  charters  of  incorporated 
cities,"  which  gives  power  to  the  city  "to  suppress  or  restrain 


Digitized  by 


Google 


Jan.  1888.]      Ogden  City  v.  McLaughlin.  389 

bawdy  and  other  disorderly  houses,  and  punish  the  keepers 
thereof."  Comp.  Laws,  697.  This  section  empowered  the 
plaintiff  to  do  two  things,  viz.,  "To  suppress  bawdy  and  other 
disorderly  houses,"  and  "to  punish  the  keepers  thereof." 
Keeping  in  view  the  two  general  rules  above  referred  to, 
we  know  of  no  authority  for  saying  that  the  "ofifense  of 
resorting  to  a  house  of  ill-fame  for  lewdness,"  could  be  em- 
braced under  the  clause  to  "suppress  or  restrain  bawdy  or 
other  disorderly  houses."  That  section  was  made  to 
enable  the  corporations  to  break  up  the  places  of  resort, 
and  did  not  contemplate  the  punishment  of  individuals 
for  resorting  thereto,  nor  even  to  punish  the  keepers  of 
such  places;  otherwise  the  closing  provision  to  "punish  the 
keepers  thereof"  would  not  have  been  added.  The  defend- 
ants are  not  charged  with  being  the  "keepers"  of  any  such 
place.  ,  The  two  sections  quoted  are  the  only  sections  of 
the  statute  bearing  upon  the  subject,  and  to  which  our 
attention  has  been  called.  No  matter  how  reprehensible 
the  conduct  of  a  person  may  be,  yet  no  punishment  can  be 
inflicted  without  a  law  authorizing  it;  and  such  law  must 
clearly  cover  the  case.  We  do  not  think  that  the  sections 
referred  to  gave  the  plaintiff  power  to  punish  the  defend- 
ants for  the  offense  charged  against  them.  The  order  of 
the  district  court,  therefore,  sustaining  the  demurrer,  was 
proper. 

The  orders  and  judgment  of  the  district  court  are  af- 
firme<i. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


Digitized  by 


Google 


<  5  390 

7  313 

16*596 

28*657 

5  390 
9  810 
16*696 
34*295 

5  390 

10  178 
16*696 
87*362 

5  890 

11  40 

390  Hopkins  r.  Ogden  City.  [Jan.  1888. 


JOHN  B.  HOPKINS,   and  Another,  Kespondents,  r. 
OGDEN  CITY,  Appellant. 

Municipal  Corporations. — Neolioenoe. — Respondent's  horse,  while 
being  driven  along  the  street,  broke  through  into  a  water  pipe  or 
stepped  through  a  hole  caused  by  a  break  in  the  pipe,  which 
had  occurred  two  days  before  it  was  repaired  and  a  day  or  two 
before  the  injury.  Several  breaks  of  a  like  character  occurred 
at  the  place  about  that  time,  and  the  break  was  not  repaired  un- 
til a  day  and  a  half  or  two  days  after  actual  notice  to  the  city 
recorder.  There  was  no  stick  in  the  hole  and  nothing  to  indicate 
danger  and  they  did  not  notice  the  hole;  fields  that  a  verdict  for 
the  respondents  was  not  so  clearly  against  the  weight  of  the  evi- 
dence as  to  require  a  new  trial. 

New  Trial.  Setting  Aside  VERDKrr. — The  court  will  not  set  aside 
the  verdict  simply  because  it  inclines  to  the  belief  that  it  should 
have  been  otherwise,  but  it  must  be  satisfied  and  clearly  con- 
vinced that  the  verdict  is  wrong. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  and  from  an  order  refusing  a  new  trial 
The  facts  appear  in  the  opinion. 

Mr,  X,  Tanner,  Jr.,  and  Mr,  P.  H,  A^m^rsow,  for  ap- 
pellant. 

Mr,  James  X,  Kimball,  for  respondent 

Zane,  C.  J.: 

This  action  was  instituted  by  the  respondents  to  recover 
damages  suflfered  by  them  in  consecjuence  of  the  alleged 
negligence  of  the  appellant.  The  evidence  was  submitted 
to  a  jury,  who  returned  a  verdict  for  the  respondents  in  the 
sum  of  $59.  The  appellant  entered  a  motion  for  a  new 
trial,  which  the  court  overruled,  and  then  judgment  was 
entered  on  the  verdict.  The  denial  of  the  motion  for  a 
new  trial  the  appellant  assigns  for  error.  The  appellant 
insists  that  the  verdict  was  unauthorized  by  the  evi- 
dence. 

It  appears,  from  the  evidence,  that  the  plaintiflFs'  horse, 
while  being  driven  by  one  Milton  West,  a  boy  engaged  in 
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delivering  goods  for  them  from  their  store,  either  broke 
through  into  a  water-pipe  beneath  the  surface  of  a  public 
street  in  the  city  of  Ogden,  or  stepped  into  an  open  hole 
in  the  surface  of  the  street  caused  by  a  break  in  the  pipe. 
The  driver,  West,  testified  that  about  October  5,  1885,  he 
delivered  some  goods  to  Rev.  McLaw's  residence,  and,  as 
he  drove  away,  his  horse  fell  into  a  hole  in  the  street  about 
15  or  20  feet  from  the  sidewalk,  and  was  injured  in  the 
shoulder;  that  the  ground  was  wet  quite  a  distance  all 
around  the  hole,  and  that  it  had  been  so  for  two  or  three 
days;  that  he  had  not  driven  over  that  particular  spot  be- 
fore, but  near  to  it;  that  the  ground  was  loose  on  the  top; 
that  he  could  not  tell  whether  a  hole  had  been  covered  or 
not;  and  that  he  saw  no  hole  before  the  horse  fell  in.  Rev. 
Joseph  McLaw  testified  that  he  resided  on  Third  street, 
between  Main  and  Young,  about  a  block  and  a  half  from 
the  business  part  of  the  city ;  that  he  heard  of  the  accident 
to  plaintiffs'  horse  in  the  fall  of  1885,  and  of  the  place 
where  it  occurred;  that  there  was  a  break  in  the  water- 
main  there,  and  it  made  a  large  hole  in  the  street;  that  the 
break  occurred  a  day  and  a  half  or  two  days  before  it  was 
repaired;  that  the  hole  was  filled  with  water,  and  could 
not  be  seen  unless  a  person  happened  to  notice  the  water 
welling  up  out  of  it;  that  it  was  in  that  condition  for  a 
day  and  a  half  or  two  days  before  the  injury  to  respond- 
ents' horse ;  that  prior  to  that  time  the  street  had  been  out 
of  repair  over  the  water-pipe  in  front  of  Mr.  Bank's  house 
adjoining.  Witness  further  answered:  "I  think  my  atten- 
tion was  first  called  to  the  defect  in  the  street  in  front  of 
my  own  house  by  children  going  to  school  putting  sticks 
in  the  hole;  and  then,  I  think,  in  the  second  place,  the 
meat  boy  who  delivered  meat  at  my  house,  rode  up  there, 
and  his  horse  slipped  in  this  hole,  and  it  frightened  the 
boy  very  much,  and  my  attention  was  called  to  it  in  that 
way."  The  witness  further  testified  that  he  went  up  town 
at  noon,  but  found  no  one  to  report  to,  and  in  the  evening 
he  reported  the  matter  to  Mr.  Stevens,  the  city  recorder; 
that  this  was  Saturday  evening,  and  the  street  was  repaired 
on  Monday.  The  witness  Hyrum  Goodell,  superintendent 
of  water-works,  testified  that  three  breakages  occurred  in 
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the  water-pipe  on  Third  street,  between  Main  and  Young 
streets,  in  the  fall  of  1885 — two  in  front  of  McLaw's  house, 
and  a  third  between  that  and  Dr.  Anderson's;  that  he  re- 
paired one  in  front  of  McLaw^s  on  September  14th,  and 
one  between  his  house  and  Dr.  Anderson's  on  October  13th; 
that  the  one  in  front  of  Dr.  Anderson's  was  a  large  break, 
plainly  to  be  seen,  and  that  he  put  sticks  into  the^holes 
when  he  learned  of  them.  The  driver  stated  that  he  saw 
no  stick  in  the  hole  his  horse  fell  into;  and  witness  McLaw 
testified  that  he  saw  none,  nor  anything  to  warn  persons  of 
danger.  It  further  appears,  from  the  evidence,  that  the 
superintendent  of  the  water-works  repaired  another  break 
on  the  same  day,  and  before  he  repaired  the  one  on  Third 
street.  The  character  and  frequency  of  the  breaks  in  the 
water-main  near  the  place  of  the  injury  indicated  that  the 
pipes  there  were  so  defective  as  to  render  the  streets  inse- 
cure, and  travel  on  it  dangerous  to  horses. 

Under  the  averments  of  the  complaint,  it  was  proper  to 
show  that  the  pipe  was  defective  when  new,  and  continued 
so  until  the  injury,  or  that  it  became  so  from  age  and  use, 
or  from  any  other  cause.  If  the  officers  or  agents  of  the 
city  in  charge  of  the  water-pipes  or  of  the  streets,  because 
of  incompetency  or  the  want  of  attention,  failed  to  discover 
that  the  pipe  was  defective  when  new,  and  remained  so,  or 
that  it  had  become  so  by  age  or  use,  or  any  cause,  and  did 
not  repair  it  with  diligence;  or  if  they  had  actual  notice 
of  the  particular  break,  and  did  not  use  reasonable  means 
to  warn  travelers  of  the  danger,  or  did  not  repair  the 
break,  with  reasonable  diligence,  after  actual  notice;  or  if 
the  pipe  remained  defective  or  insecure  for  such  a  length 
of  time,  and  under  such  circumstances,  that  such  officers 
and  agents,  in  the  use  of  reasonable  capacity  and  diligence 
could  have  ascertained  such  defect  and  insecurity,  and  did 
not  learn  of  it,  and  did  not  repair  with  reasonable  diligence 
— in  either  case  the  city  would  be  chargeable  with  negli- 
gence. The  law  gave  to  the  city  of  Ogden  the  control  of 
its  streets,  and  the  right  to  repair  them,  and  also  the 
right  to  lay  its  water-pipes  beneath  their  surface.  To  ac- 
complish these  ends,  it  was  authorized  to  collect  taxes, 
and,  having  this  power,  it  was  required,  for  the  safety  of 
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the  traveling  public,  to  keep  its  streets  in  repair.  It  was 
its  duty  to  use  all  reasonable  diligence  and  skill  to  make 
such  water-pipes  and  streets  safe  and  secure.  The  public 
has  a  right  to  insist  that  the  city,  by  its  officers  and  agents, 
should  use  all  reasonable  diligence  to  render  the  streets 
and  water-ways  safe  and  secure;  and,  in  case  of  injury  to 
persons  or  property  because  of  the  lack  of  such  skill  or 
diligence,  the  injured  party  has  a  right  to  demand  com- 
pensation from  such  corporation. 

When  there  is  no  evidence  to  support  the  finding  of  the 
jury  as  to  any  essential  fact,  or  when  their  finding  as  to  any 
such  fact  is  clearly  against  the  weight  of  the  evidence,  the 
court  should  not  hesitate  to  grant  a  new  trial;  but,  when 
the  court  is  uncertain  and  in  doubt  as  to  the  side  upon 
which  the  evidence  preponderates,  it  will  not  disturb  the 
verdict.  The  court  will  not  set  the  verdict  aside  simply 
because  it  inclines  to  the  belief  that  it  should  have  been 
otherwise.  A  party  to  a  law  cause  has  a  legal  right  to  sub- 
mit issues  of  fact  to  a  jury,  and  the  cou^.'t  should  not  set 
aside  the  finding  of  a  jury  on  such  an  issue,  unless  it  is 
able  to  say  without  hesitation,  and  free  from  all  reason- 
able  doubt,  that  the  finding  was  wrong.  In  an  equity 
cause  the  chancellor  regards  the  finding  of  the  jury  on  an 
issue  of  fact  as  advisory.  Its  effect  is  to  aid  the  judgment 
and  conscience  of  the  chancellor.  He  may  disregard  such 
a  finding  if  he  merely  differs  from  the  jury  in  respect 
thereto.  The  law  is  different  in  suits  at  law.  In  such,  the 
court  must  be  fully  satisfied  and  clearly  convinced  that  the 
verdict  is  wrong. 

After  a  careful  consideration  of  all  the  evidence  in  this 
cause,  we  are  of  the  opinion  that  the  exception  to  the 
ruling  of  the  court  below,  on  a  motion  for  a  new  trial,  is 
not  well  taken.  Other  errors  were  assigned,  but  we  do  not 
consider  it  necessary  to  consider  them  separately  in  this 
opinion.  We  find  no  error  in  this  record,  and  therefore 
aflirm  the  judgment  of  the  court  below. 

Henderson,  J.,  and  Boreman,  J.,  concurred. 
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UNITED  STATES  v.  CHUECH  OF  JESUS  CHEIST 
OF  LATTER-DAY  SAINTS,  and  Others. 

Appeal. — What  Orders  are  Appealable  prom  Supreme  Court  op 
Utah. — Under  section  692  Rev.  Stat.,  an  order  appointing  a  re- 
ceiver is  not  a  "final  decree,*'  and  cannot  be  appealed  from  to  the 
supreme  court  of  the  United  States. 

Application  for  an  appeal  from  an  order  of  the  supreme 
court  of  Utah  appointing  a  receiver  to  take  charge  of  the 
assetfi  of  the  Church  of  Jesus  Christ  of  Latter-day  Sai  nts. 

M7\  Le  Orande  Young,  and  Messrs.  Sheeks  &  Rawlins, 
for  the  application. 

Mr.  Oeorge  S.  Pefers,  contra. 

Henderson,  J. : 

The  defendant  corporation  makes  application  for  an  ap- 
peal to  the  supreme  court  of  the  United  States,  under  sec- 
tion 692,  Rev.  St.,  U.  S.,  from  the  order  heretofore  made 
herein  appointing  a  receiver.  The  complaint  prayed  that 
a  receiver  be  appointed  by  the  court  to  take  charge  of 
the  property  during  the  pendency  of  the  suit,  and  a  mo- 
tion was  made  for  the  appointment  of  a  receiver  "as 
prayed  in  the  complaint."  The  motion  was  heard  upon 
an  agreed  statement  of  facts;  it  being  a  part  of  the  stip- 
ulation that  the  facts  therein  stipulated  should  be  used 
upon  the  hearing  of  the  motion,  and  for  no  other  par- 
pose  whatever.  At  the  time  the  motion  was  heard,  the 
defendants  had  filed  a  general  demurrer  to  the  complaint 
for  want  of  equity.  The  motion  was  heard  and  granted  by 
this  court  November  5th,  last;  the  opinion  of  the  court 
being  read  by  the  chief  justice,  and  reported,  ante  p.  361. 
This  opinion  recites  fully  the  complaint,  and  the  law  under 
which  it  is  filed.  Pursuant  to  that  opinion,  an  order  was 
entered  appointing  a  receiver,  as  prayed  in  the  complaint 


Digitized  by 


Google 


Jan.  1888.]       United  States  v.  Church.  395 

Since  that  time  the  demurrer  has  been  submitted,  and  an 
order  entered  overruling  it;  and  the  defendants  have  an- 
swered, controverting  the  averments  of  the  complaint,  and 
averring  the  unconstitutionality  of  the  law  under  which  it 
is  brought.  A  commissioner  has  been  appointed  to  take 
testimony.  This  is  the  situation  of  the  case  when  this  ap- 
plication is  made.  The  statute  before  referred  to,  under 
which  this  application  is  made,  provides  that  "an  appeal 
shall  be  allowed  to  the  supreme  court  from  all  final  de- 
crees." It  is  contended  by  counsel  for  the  defendant  cor- 
poration that  the  order  appointing  a  receiver  is  a  final 
decree,  within  the  meaning  •  of  this  statute,  while  counsel 
for  the  government  contend  that  the  order  is  not  final, 
but  is  interlocutory,  and  therefore  not  appealable;  and 
this  is  the  only  question  before  us. 

The  right  to  appeal  is  purely  statutory,  and  therefore 
depends  entirely  upon  the  construction  of  the  particular 
statute  upon  which  an  appeal  is  claimed.  We  have  been 
referred  by  counsel  for  defendant  to  a  large  number  of 
cases  from  the  various  states  construing  various  statutes 
thereof,  from  which  the  general  rule  may  be  deduced  that 
under  statutes  allowing  an  appeal  from  final  orders  and 
decrees,  in  determining  whether  an  order  or  decree  is 
final  and  appealable,  the  court  will  look  at  the  substance 
and  effect,  rather  than  to  the  form,  or  the  time  when  it 
is  made.  And  in  applying  this  general  rule  to  orders 
appointing  receivers,  if  it  is  found  that  the  order  finally 
adjudicates  and  disposes  of  the  subject-matter  of  the  liti- 
gation so  far  as  it  can  be  done  in  the  actiou,  or  any  part  of 
it,  then  it  is  appealable.  But  if  the  complaint  brings  into 
court  a  subject-matter  ancillary  to  that  in  which  the  court  is 
or  may  be  charged  with  the  care,  distribution,  disposition, 
or  application  of  a  fund  or  property,  and  the  court  makes  a 
preliminary  order  appointing  a  receiver  to  hold  the  prop- 
erty for  it,  awaiting  final  determination  of  the  principal 
question,  it  is  not  final.  And  the  rule  has  been  applied 
with  varying  results  according  to  the  facts  under  con- 
sideration. Thus,  in  Michigan,  where  the  .rule  as  above 
stated  has  been  repeatedly  declared:  Kingsbury  v.  Kings- 
hury,  20  Mich.,  212;  Duncan  v.  Campau,  15  Mich.,  415; 
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Wing  V.  Wavjier,  2  Doug.  (Mich.),  288.  In  applying 
this  rale  in  Lewis  v.  Canipau,  14  Mich.,  458,  it  was  held 
by  a  divided  court  that  the  order  appointing  a  receiver 
was  final  and  appealable,  under  the  peculiar  facts  of  that 
case.  It  appeared  that  the  complainant  had  made  applica- 
tion to  the  probate  court  to  have  an  administrator  re- 
moved fo^  misconduct  in  the  management  of  his  trust; 
that  the  administrator  was  delaying  the  hearing;  and 
pending  these  proceedings  the  complainant  filed  his  bill, 
praying,  as  principal  relief,  that  a  receiver  might  be  ap- 
pointed to  take  charge  of  the  trust  estate  during  the 
pendency  of  the  proceedings.  Upon  filing  the  bill,  the 
court  appointed  a  receiver.  The  majority  of  the  court 
held  that  it  was  final,  within'  the  rule,  because  it  granted 
all  that  the  complainant  asked  as  principal  relief,  and 
was  a  final  disposition,  so  far  as  the  court  could  make 
it  under  the  bill.  And  in  Barry  v.  BriijgSy  22  Mich., 
201,  the  court  held  the  order  appointing  a  receiver  ap- 
pealable, because  it  took  from  a  sole  surviving  partner 
the  entire  assets  of  the  copartnership,  and  authorized  the 
receiver  to  proceed  to  "sell  all  the  property,  and  convert  it 
into  cash,  and  directing  and  commanding  the  defendant 
to  transfer  the  legal  title  to  the  receiver,"  thereby  divest- 
ing the  surviving  partner  of  it  forever.  These  cases 
were  much  relied  upon  by  counsel  for  defendant  in  this 
argument. 

In  the  supreme  court  of  the  United  States  the  statute 
under  consideration  has  been  repeatedly  construed,  and  sub- 
stantially the  same  general  rule  has  been  declared:  Rail- 
way Co,  V.  Express  Co,,  108  U.  S.,  24,  2  Sup.  Ct  Rep.,  6; 
For  gay  v.  Conrad,  6  How.,  204;  Trustees  v.  Greenougb, 
105  U.  8.,  527;  Dainese  v.  Kendall,  119  U.  8.,  53.  In 
the  case  last  cited,  Chief  Justice  Waite,  in  deciding  the 
case,  gives  a  general  definition  of  a  final  decree,  as  fol- 
lows: "A  decree,  to  be  final  for  the  purposes  of  an  appeal, 
must  leave  the  case  in  such  a  condition  that,  if  there  be  an 
affirmance  in  this  court,  the  court  below  will  have  nothing 
to  do  but  to  execute  the  decree  it  has  already  made.  In 
Forgay  v.  Conrad,  supra,  the  court  says:  "And  when  a 
decree  decides  the  right  to  the  property  in  contest,  and 
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directs  it  to  be  delivered  by  the  defendant  to  the  com- 
plainant, .  .  .  and  complainant  is  entitled  to  have 
such  decree  carried  immediately  into  execution,  the  decree 
must  be  regarded  as  a  final  one  to  that  extent,  and  au- 
thorizes an  appeal  to  this  court,  although  so  much  of  the 
bill  is  retained  in  the  circuit  court  as  is  necessary  for  the 
purpose  of  adjusting  by  further  decree  the  accounts 
between  the  parties,  pursuant  to  the  decree  passed.  This 
rule,  of  course,  does  not  apply  to  cases  where  money  is 
directed  to  be  paid  into  court,  or  property  to  be  delivered 
to  a  receiver,  or  property  held  in  trust  to  be  delivered  to 
a  new  trustee  appointed  by  the  court,  or  to  cases  of  the 
like  description.  Orders  of  that  kind  are  frequently  and 
necessarily  made  in  the  progress  of  a  case,  but  they  are 
interlocutory  only,  intended  to  preserve  the  subject-matter 
in  dispute  from  waste  and  dilapidation^  and  to  keep  it 
within  the  control  of  the  court  until  the  rights  of  the  par- 
ties are  adjudicated  by  final  decree."  While  in  Trustees 
V.  Grcenotigh,  suj^ray  the  court  held  that  an  order  direct- 
ing certain  amounts  to  be  paid  out  of  the  tru.^t  fund  is  ap- 
pealable, because  to  the  extent  of  such  payments  the  prop- 
erty was  finally  disposed  of.  In  the  case  at  bar,  the  statute 
under  which  the  complaint  is  brought  declares  the  dissolu- 
tion of  the  defendant  corporation,  and  authorizes  proceed- 
ings in  ecjuity  in  this  court  to  wind  up  its  aifairs,  and  dis- 
tribute its  property,  and  make  assignments  thereof.  The 
complaint  avers  the  dissolution,  and  the  right  of  the 
government  to  intervene,  and  wind  up  its  affairs,  and  dis- 
tribute its  property.  This  dissolution  and  right  to  admin- 
ister the  defendant  denies,  and  did  deny  by  its  demurrer 
pending  at  the  time  this  order  was  made,  and  still  denies 
by  its  answer.  This,  then,  is  the  i)rincipal  contention  and 
subject-matter  in  controversy.  Taking  charge  of  the  prop- 
erty by  the  court  pending  the  settlement  of  this  controversy 
is  merely  auxiliary  to  the  principal  question,  and  that  it 
may  be  held  by  the  court,  and  delivered  to  whom  ever  shall 
be  entitled  to  it  when  the  controversy  shall  be  determined. 
The  order  does  not  pretend  or  purport  to  dispose  of  any 
part  of  the  property,  or  to  interfere  with  the  title  to  it, 
or  to  put  it  beyond  the  control  or  reach  of  the  court  or 
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parties,  but  simply  to  hold  it  for  them:  3  Pom.  Eq.  Jur., 
sec.  1336. 

It  is  insisted  that  the  act  under  which  the  complaint 
is  brought  declares  the  dissolution  of  the  corporation, 
and  that  the  distribution  of  the  property  follows  as  a 
necessary  consequence,  so  that  the  validity  of  the  act  is 
the  only  real  question  involved;  and  that,  in  passing  upon 
the  motion,  the  court  decided  this  question,  and  that  it 
is  therefore  final.  And  counsel  refer  to  the  opinion  of 
the  court  in  support  of  this  view.  One  ground,  and  in- 
deed the  principal  one,  urged  against  the  appointment  of 
a  receiver,  was  the  unconstitutionality  of  the  law;  and,  in 
passing  upon  the  motion,  this  court  necessarily  con- 
sidered it,  and  gave  expression  to  its  opinion  as  a  reason 
for  making  the  order.  But  it  was  only  passed  upon  for 
the  purposes  of  the  motion.  Neither  the  opinion,  nor 
the  order  made  upon  it,  constitutes  the  decree  or  final 
order.  When  the  cause  is  brought  to  hearing,  upon  being 
perfected  for  that  purpose,  if  the  aspect  of  the  cause  has 
not  changed,  the  opinion  before  expressed,  if  not  changed 
on  future  deliberation,  would  pass  into  a  decree,  and  be 
the  subject  of  appeal.  But  the  court  would  not  be  con- 
cluded by  the  opinion  before  expressed.  If,  for  example, 
the  supreme  court  of  the  United  States  should,  before  this 
case  is  finally  heard,  make  a  decision  in  some  other  case 
pending  before  it,  which  in  our  minds  was  conclusive  in 
favor  of  defendants,  then  the  decree  would  be  entered 
herein  accordingly.  It  frequently  happens  that  on  some 
preliminary  -motion  the  court  is  called  upon  to  express 
an  opinion  more  or  less  strong  in  relation  to  the  merits 
of  the  controversy;  but  the  order  made  thereon  is  not 
for  that  reason  a  final  order:  Wing  v.  Warner y  2  Doug. 
(Mich.),  288. 

On  the  hearing  of  the  motion  for  a  receiver,  it  was  argued 
on  both  sides  by  eminent  and  able  counsel,  and  the  argu- 
ments proceeded  upon  the  theory  that  the  order  asked 
for  was  interlocutory.  Indeed,  it  was  one  of  the  grounds 
strongly  urged  by  counsel  for  defendant  against  the  grant- 
ing of  the  order.  Col.  Broadhead  in  his  argument  as  pub- 
lished, in  stating  the  question  presented,  said:  "Whether 
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a  court  of  equity  or  a  court  of  law,  under  the  provisions  of 
a  statute  authorizing  it  to  take  possession  of  the  property 
of  a  defendant,  to  take  it  out  of  his  custody  before  there  is 
any  determination  of  the  rights  involved  in  the  litigation 
between  the  parties,  is,  in  the  language  of  the  books,  an 
extraordinary  remedy;  .  .  .  that  the  defendants  have 
been  guilty  of  some  fraudulent  acts  which  justify  the  in- 
terference of  a  court  of  chancery  in  reaching  out  the 
strong  arm  of  the  law,  and  taking  possession  of  the  prop- 
erty, before  there  is  any  determination  of  the  rights  in 
controversy  between  the  parties."  And  the  chief  justice, 
in  deciding  the  motion,  said:  "In  deciding  this  motion,  we 
are  not  called  upon  to  finally  determine  the  rights  of  the 
parties  with  respect  to  the  property  involved  in  the  case. 
Such  rights  will  be  decided  as  they  ultimately  appear." 
We  cite  these  opinions  as  showing  that  it  was  the  judgment 
of  counsel  and  court,  at  that  time,  that  the  order  asked  for 
was  interlocutory,  and  not  final. 

We  should  be  glad  if  the  case  was  in  condition  to  give 
it  to  the  supreme  court  to  determine  the  important  ques- 
tions involved,  but  we  feel  constrained  to  hold  that  the 
order  is  not  appealable.     The  motion  is  denied. 

Zane,  C.  J.,  and  Bokeman,  J.,  concurred. 
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JOHN  W.    ENKIGHT,  and  Others,  Bespondents,  r. 
EICHAKD  GRANT,  and  Another,  Appellantb. 

Rehearing  Denied.  —Petition  for  rehearing  is  a  pleading  and  should 
not  be  an  argument.  If  points  and  authorities  are  submitted  it 
should  be  in  a  separate  instrument. 

On  petition  for  rehearing;  ante  p.  334. 

Mr.  Arthur  Brown,  for  appellants. 

Mr.  E.  D.  Hoge  and  Mr.  W.  I.  Snyder,  for  respond- 
ents. 

Henderson,  J. : 

The  appellants'  petition  for  a  rehearing  upon  the  ground 
that  the  court,  in  determining  that  a  complaint  might  be 
maintained  in  any  case  without  issue  and  return  of  execu- 
tion, misapprehended  the  nature  of  the  property  sought  to 
be  reached  by  the  complaint.  Upon  this  branch  of  the 
case,  we  were  agreed  that  the  complaint  might  allege  facts 
that  would  avoid  the  necessity  of  alleging  the  issue  and 
return  of  execution  unsatisfied.  The  defendant  insists,  on 
this  motion,  that  the  exception  to  the  rule  stated  in  the 
opinion  only  applies  when  the  appellant  has  a  lien  upon 
the  property  sought  to  be  reached.  There  is  no  substan- 
tial disagreement  in  the  reported  cases  that  where  the  law 
creates  a  lien  in  favor  of  a  creditor,  and  a  debtor  has  fraud- 
ulently interposed  some  obstacle  to  its  enforcement,  the 
creditor  can  resort  to  equity  to  remove  the  cloud  and  en- 
force his  lien,  and,  under  statutes,  where  the  judgments 
are  made  a  lien,  it  may  be  done  without  issuing  execution. 

But  where,  as  in  this  case,  the  creditor  seeks  to  reach 
property  that  is  not  liable  to  execution,  and  no  lien  is 
created  upon  it,  then  the  only  ground  of  equitable  juris- 
diction is  that  the  creditor  has  no  adequate  remedy  at  law; 
and,  as  stated  in  the  opinion  of  the  court,  the  general  rule 
is  that  this  is  shown  by  issuing  and  returning  an  execution 
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nulla  bona.  But  we  held,  and  still  think,  that  this  is  not 
the  only  means  of  showing  it,  and  the  exception  to  the 
general  rule  applies  to  any  property  that  cannot  be  reached 
by  execution,  and  ui)on  which  no  lien  is  given.  3  Pom. 
Eq.  Jur.  sec.  1415,  note  4,  cited  by  counsel,  expressly 
recognizes  the  disagreement  in  the  reported  cases  on  this 
subject. 

We  call  attention  to  the  practic  pursued  in  this  case  on 
motion  for  rehearing.  The  petition  is  an  extended  and 
elaborate  argument  in  favor  of  a  rehearing.  This  is  not 
in  conformity  to  the  rule.  The  petition  for  rehearing  is  a 
pleading,  and  should  not  be  an  argument.  If  points  and 
authorities  are  submitted,  it  should  be  in  a  separate  instru- 
ment, and  not  as  a  part  of  the  petition. 

The  motion  for  rehearing  is  denied. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


JAMES  THOMSON,    Appellant,  v,    JENNETTE    C. 
THOMSON,  Kespondent. 

Appeal. — Allowance  for  Support  .  op  Child.— The  allowance  for 
support  of  child  in  a  decree  of  divorce  is  an  incident  to  the  de- 
cree and  is  not  a  final  judgment  that  may  be  appealed  from. 

Appeal  from  part  of  a  decree  of  the  district  court  of  the 
third  district     The  opinion  states  the  facts. 

Mr.  J,  G.  Sutherland,  for  appellant. 
Mr.  W.   Van  Cott,  for  respondent. 

Henderson,  J. : 

The  appellant  filed  his  bill  in  the  probate  court  of  Salt 
Lake  county  for  divorce.  The  cause  was  removed  on 
motion  of  respondent  to  the  third  district  court.  The  de- 
fendant filed  an  answer  and  cross  complaint.  Thereafter, 
on  January  12,  1887,  a  decree  was  entered  in  the  case 
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which  recites  that  "this  cause  having  this  day  been  brought 
on  to  be  heard  upon  the  complaint  of  plaintiff  on  file 
herein,  taken  as  confessed  by  the  defendant,  who  appeared 
by  her  attorney,  W.  Van  Cott,  Esq.,  and  abandoned  her 
answer  and  defense  herein."  The  decree  recites  the  hear- 
ing of  testimony  in  support  of  the  complaint;  and  then 
proceeds,  on  motion  of  the  plaintiff,  to  decree  a  dissolution 
of  the  marriage  between  the  parties,  and  to  free  them  both 
from  the  obligations  thereof.  There  is  no  provision  what- 
ever in  relation  to  alimony,  but  it  further  decrees  as  fol- 
lows: "It  is  further  ordered,  adjudged,  and  decreed  that 
the  plaintiff  pay  to  Rosalind  Maud  Thomson,  the  issue  of 
said  plaintiff  and  defendant,  the  sum  of  J<20  per  month  for 
her  sole  and  exclusive  support  and  education;"  and  further 
provides  times  and  places  of  payment,  and  manner  of  en- 
forcing the  same.  On  the  tenth  day  of  June,  1887,  the  ap- 
pellant below  appealed  to  this  court  from  that  part  of  the 
judgment  or  decree  providing  for  payment  to  Rosalind 
Maud  Thomson  as  above  set  forth,  and  the  case  is  brought 
to  hearing  on  this  appeal. 

Ou  the  argument,  we  suggested  the  question  as  to  whether 
an  appeal  could  be  taken  from,  and  this  court  take  juris- 
diction over,  the  part  of  the  decree  appealed  from,  and  it 
was  contended  that  it  was  authorized  by  the  statute.  The 
statute  relating  to  appeals,  and  under  which  the  appellant 
claims  his  appeal  in  this  cause,  (Laws  1884,  pp.  303,  304,) 
is  as  follows: 

"Sec.  828.  An  appeal  may  be  taken  to  the  supreme 
court  from  the  district  court  (1)  from  a  final  judgment  in 
an  action  or  special  proceeding  commenced  in  the  court  in 
which  the  same  is  rendered,  within  one  year  after  the 
entry  of  judgment.  But  an  exception  to  the  decision  or 
verdict,  on  the  ground  that  it  is  not  supported  by  the  evi- 
dence, cannot  be  reviewed  on  an  appeal  from  the  judgment, 
unless  the  appeal  is  taken  within  sixty  days  after  the  rend- 
ition of  the  judgment.  (2)  From  a  judgment  rendered  on 
appeal  from  an  inferior  court,  within  ninety  days  after  the 
entry  of  such  judgment.  (3)  From  an  order  granting  or 
refusing  a  new  trial;  from  an  order  granting  or  dissolving 
an  injunction;  from  an  order  refusing  to  grant  or  dissolve 


Digitized  by 


Google 


Jan.  1888.]  Thomson  v,  Thomson.  403 

an  injunction;  from  an  order  dissolving,  or  refusing  to  dis- 
solve, an  attachment;  from  an  order  granting,  or  refusing 
to  grant,  a  change  of  the  place  of  trial;  from  any  special 
order  made  after  final  judgment;  and  from  an  interlocutory 
judgment  in  actions  for  partition  of  real  property;  and  from 
an  order  confirming,  changing,  modifying,  or  setting  aside 
the  report,  in  whole  or  in  part,  of  the  referees  in  actions  for 
the  partition  of  real  property,  in  the  cases  mentioned  in 
the  provisions  of  this  Code  relative  to  the  partition  of  real 
property,  within  sixty  days  after  the  order  or  interlocutory 
judgment  is  made  and  entered  in  the  minutes  of  the  court, 
or  filed  with  the  clerk. 

"Sec.  829.  An  appeal  is  taken  by  filing  with  the  clerk 
of  the  court  in  which  the  judgment  or  order  appealed  from 
is  entered  a  'notice'  stating  the  appeal  from  the  same,  or 
some  specific  part  thereof,  and  serving  a  similar  notice  on 
the  adverse  party  or  his  attorney.     *     *     *" 

The  appeal  in  this  case  must  be  claimed  under  the  first 
subdivision  of  section  828.  This  section  provides  for  all 
the  cases  in  which  an  appeal  is  allowed,  and  it  will  be  seen 
that  it  does  not  authorize  an  appeal  from  a  part  of  a  final 
judgment  Section  829  prescribes  the  manner  in  which  an 
appeal  may  be  taken,  but  it  is  contended  that,  as  the  latter 
section  provides  that  the  notice  of  appeal  shall  state  the 
appeal  from  the  judgment  or  order  appealed  from,  "or  some 
specific  part  thereof,"  it  authorizes  an  appeal  from  any 
part  of  a  final  decree  or  judgment.  These  sections  are  to 
be  construed  together.  They  are  the  only  provisions  for 
appeal,  and  apply  to  all  cases,  legal  and  equitable;  and  the 
legislature,  in  enacting  them,  intended  to  meet  and  provide 
for  the  various  causes  as  they  should  arise.  Equitable 
causes  often  involve  numerous  parties  and  various  interests; 
and  in  rendering  final  judgment,  and  in  decreeing  and 
adjusting  what  may  be  supposed  to  be  equities  between 
the  parties,  it  may  happen  that  some  part  of  it,  when  seg- 
regated and  set  apart  from  the  balance,  may  in  itself  con- 
stitute and  be  a  perfect  judgment,  independent  of  all  other 
parts  of  the  judgment,  and  be  in  itself  appealable,  or  the 
court  may  in  form  combine  some  two  of  the  orders 
mentioned  in   subdivision  2  of  sectiou  828  in  one  order. 
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Such  orders  or  decrees,  when  speaking  of  the  entire  cause 
as  a  whole,  may  be  designated  as  a  single  order  or  judg- 
ment; but  such  parts  as  are  no  doubt  appealable  from  the 
whole,  are  to  be  considered  as  final  judgments  or  orders. 
But  it  was  only  intended  to  permit  an  appeal  from  a  final 
judgment,  within  this  meaning  of  the  statute,  as  a  whole, 
and  not  to  permit  single  controversies  to  be  brought  here 
in  installments,  {For gay  v.  Conrad,  6  How.  201;)  and  the 
phrase  "or  some  specific  part  thereof,"  in  section  829, 
means  some  specific  part  which  is  appealable  under  the 
provisions  of  the  previous  section.  Tested  by  this  con- 
struction, if,  in  the  final  determination  of  a  cause,  there  is 
some  part  of  the  judgment  which  in  itself  constitutes  a 
final  judgment,  not  dependent  upon  or  modified  by,  and  is 
in  fact  a  final  determination  of,  the  entire  controversy,  then 
it  is  final  and  appealable.  But,  if,  on  the  other  hand,  it  is 
merely  ancillary  to  or  dependent  on  some  other  part  which 
is  its  principal,  or  is  a  part  of  a  general  adjustment  of 
equities,  or,  upon  consideration  of  other  parts  by  reason  of 
its  relation  thereto,  might  have  been  modified  or  changed, 
then  it  is  not  appealable,  but  the  appeal  should  be  from 
the  whole  order. 

It  remains  to  be  considered  whether  the  part  of  the  de- 
cree appealed  from  in  this  cause  is  appealable  under  this 
rule.  The  statute  provides,  (section  1155,  Comp.  Laws 
1876:)  "When  a  divorce  is  decreed,  the  court  shall  make 
such  order  in  relation  to  the  children  and  property  of  the 
parties,  and  maintenance  of  the  wife  and* such  portion  of 
the  children  as  may  be  awarded  to  her,  as  may  be  just  and 
equitable;  provided,  further,  that  the  parties  may,  with  the 
approval  of  the  court,  themselves  agree  upon  the  distribu- 
tion of  the  property  and  the  disposal  of  the  children." 
This  is  similar  to  provisions  found  in  the  statutes  of  the 
various  states,  and  under  them,  so  far  as  we  have  been  en- 
abled to  examine  the  authorities,  it  is  universally  held  that 
questions  of  alimony,  custody,  and  support  of  children  are 
but  incidents  to  a  divorce  suit,  and  are  not,  in  separation 
from  them,  matters  of  litigation.  2  Bish.  Mar.  &  Div., 
sees.  488,  526,  540;  Mrfhvinv.  Methrin, 60  Amer.  Dec., 667; 
Perry  v.  Perry,  2  Paige,  504.     And  Schouler  on  Husband 
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and  Wife,  sec.  550,  says:  "Alimony,  and  the  custody  of 
offspring,  and  providing  for  their  maintenance,  branch  out 
of  a  divorce  suit,  as  proceedings  purely  ancillary  to  the 
main  issue."  And  Bishop,  in  his  work  on  Marriage  and 
Divorce,  says  that  these  questions  are  purely  incidental  to 
divorce  suits;  that  the  courts  take  cognizance  of  them  with- 
out any  allegation  in  the  pleadings  respecting  them.  2 
Bish.  Mar.  &  Div.,  sees.  486-488. 

We  think  that  it  is  deducible  from  the  language  of  the 
statute  that  questions  of  alimony  and  care  and  support  of 
offspring  are  but  incidents  to  a  divorce,  and  that,  when  the 
court  assumes  to  destroy  the  relation  which  has  brought 
children  into  existence,  they  should  become  wards  of  the 
court,  and  that,  as  an  incident  thereto,  it  may  provide  for 
them.  The  statute  provides  that,  when  a  cause  is  heard  in 
this  court,  the  judgment  appealed  from  may  be  reversed, 
affirmed,  or  modified  Suppose  we  undertake  to  modify 
in  this  case.  What  would  be  the  basis  of  it?  The  matter 
out  of  which  it  springs  we  are  precluded  from  considering. 
Suppose  we  reverse,  and  send  it  back  to  the  district  court. 
It  would  then  stand  as  an  undetermined  controversy. 
Upon  what  would  it  proceed?  The  district  court  in  grant- 
ing the  relief  asked  for  by  appellant,  has  imposed  certain 
conditions  concerning  the  maintenance  of  one  who  is  re- 
ferred to  in  the  decree  as  the  "issue  of  the  parties."  If  he 
did  not  wish  to  accept  the  relief  upon  such  conditions,  he 
should  have  appealed  from  the  whole  decree,  and  thereby 
put  the  court  in  position  to  determine  the  entire  contro- 
versy. If  the  court  had  not  made  the  provision  appealed 
from  in  favor  of  this  child,  it  might  in  lieu  thereof  have 
provided  for  her  by  putting  the  respondent  in  possession 
of  the  necessary  means  for  that  purpose.  We  are  of  the 
opinion  that  the  part  of  the  decree  appealed  from  is  not  a 
final  judgment,  but  is  merely  an  incident  of  the  decree  of 
divorce,  and  cannot  be  considered  on  this  appeal.  There 
are  other  reasons  appearing  in  this  record  why  the  decree 
should  not  be  disturbed,  but  it  is  unnecessary  to  discuss 
them. 

An  order  should  be  entered  dismissing  the  appeal. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 
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PETER    THYGERSON,     Appellant,    r.    JOHN    C. 
WHITBECK,  AND  Another,  Rebpondents. 

Arbitration. — Title  to  Real  Estate.— Under  sectioD  1L35,  Code  of 
Civil  Proced.,  a  submission  of  "certain  matters  in  controversy  in 
relation  to  the  title  of  a  certain  piece  of  land^'  is  invalid,  because 
it  was  an  attempt  to  submit  to  arbitration  a  question  as  to  the 
le^al  title  to  real  estate. 

Appeal  from  a  judgment  upon  demurrer  of  the  district 
court  of  the  first  district     The  opinion  states  the  facts. 

Mr.  P.  H,  Emerson,  for  appellant 

Mr.  George  Sutherland,  for  respondents. 

Zane,  C.  J.: 

It  appears  from  the  allegations  of  the  complaint  filed  in 
this  action  that  the  parties  entered  into  a  writing  by  which 
they  agreed  to  submit  to  arbitration  certain  matters  in  con- 
troversy in  relation  to  the  title  of  a  certain  piece  of  land, 
situated  in  section  9,  township  15  S.,  of  range  1  W.;  that 
one  Charles  Foot  should  be  arbitrator;  and  that,  if  either 
party  failed  to  abide  by  the  award,  the  party  failing 
should  pay  the  other  party  $1,000.  It  further  appears  from 
the  complaint  that,  in  pursuance  of  the  alleged  contract, 
Foot  decided  that  appellant,  Thygerson,  should  deed  to  re- 
spondents, Whitbeck  and  Taylor,  all  the  land  lyipg  south 
of  what  is  known  as  the  "Palmer  Line,"  running  east  on 
the  N.  E.  J  of  section  9,  in  township  15  S.,  of  range  1 W., 
and  in  consideration  of  the  same  Whitbeck  should  deed  to 
Thygerson  10  acres  of  land  situated  in  the  N.  E.  comer 
of  the  N.  W.  \  of  section  9,  in  township  15  S.,  of  range 
1  W.,  designated  on  Perron's  plat  by  the  dark  shading; 
and  that  Taylor  and  Whitbeck  should  pay  Thygerson  $125. 
It  further  appears  from  the  complaint  that  Thygerson 
conveyed  the  land  he  was  to  convey  by  the  award,  and 
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that  Whitbeck  and  Taylor  accepted  it,  and  paid  to  Thyger- 
son the  $125,  but  that  they  refused  to  make  the  deed  to 
him  required  by  the  award.  This  action  was  brought  to 
recover  the  $1,000.  The  respondents  demurred  to  the 
complaint,  on  the  ground  that  facts  sufficient  to  constitute 
a  cause  of  action  were  not  stated  therein.  The  court 
sustained  the  demurrer,  and  the  appellant  elected  to  stand 
upon  his  complaint,  and  the  court  then  dismissed  the  ac- 
tion. The  ruling  of  the  court  in  sustaining  the  demurrer 
to  the  complaint  the  appellant  assigns  as  error. 

The  respondents  take  the  position  that  the  subm  ission 
to  arbitration  was  void,  because  it  was  prohibited  by  sec- 
tion 1135,  Code  Civil  Proc,  (Laws  Utah,  1884,)  viz.: 
"Persons  capable  of  contracting  may  submit  to  arbitra- 
tion  any  controversy  which  might  be  the  subject  of  a  civil 
action  between  them,  except  a  question  of  title  to  real 
property,  in  fee  or  for  life.  This  qualification  does  not 
include  questions  relating  merely  to  the  partition  .or 
boundaries  of  real  property."  This  section  provides  that 
any  question  that  may  be  made  the  subject  of  a  civil  ac- 
tion, except  those  of  title  to  real  property,  in  fee  or  for 
life,  may  be  submitted  to  arbitration.  It  is  urged  that  the 
section  only  relates  to  such  stipulations  as  provide  that 
the  award  shall  be  made  an  order  of  court.  Section  1137, 
Id.,  provides  that  "it  may  be  stipulated  in  the  submission 
that  it  be  entered  as  an  order  of  the  court;'*  and  section 
1140,  Id.,  declares  that,  "when  the  submission  is  made  an 
order  of  the  court,  the  award  must  be  filed  with  the  clerk, 
and  a  note  thereof  made  in  his  register."  These  three 
sections  should  be  considered  together.  When  so  con- 
strued, there  is  no  room  to  doubt  that  section  1135,  supra, 
includes  (as  its  language  imports)  all  controversies  which 
may  become  the  subject  of  a  civil  action,  except  those  as 
to  title  to  real  estate,  in  fee  or  for  life. 

The  appellant  also  insists  that  the  submission  was  valid 
at  common  law.  Without  the  exception  contained  in  the 
section,  the  appellant's  construction  would  have  been  the 
correct  one;  but  that  section  prohibits  the  submission  of* 
questions  of  title  to  real  estate,  in  fee  or  for  life.  It  ex- 
tends to  common  law,  as  well  as  statutory  submissions. 
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A  further  question  of  construction  arises  on  the  section 
under  consideration:  Do  the  words  "except  a  question  of 
title  to  real  property,  in  fee  or  for  life,"  include  an  equit- 
able title,  as  well  as  a  legal  title?  An  equitable  title  in 
one  person  recognizes  the  legal  title  as  being  in  another. 
The  equitable  title  is  the  right  in  the  party  to  whom  it 
belongs  to  haye  the  legal  title  transferred  to  him.  The 
terms  "title  to  real  property,  in  fee  or  for  life,"  must  be 
held  to  mean  a  legal  title.  In  the  case  of  Olcott  v.  Wood, 
14  N.  Y.,  32,  Johnson,  J.,  in  a  concurring  opinion^  con- 
struing a  similar  statute,  said:  "The  terms  'estate  in  fee  or 
for  life'  import  legal  estates  only.  They  have  a  precise 
and  definite  legal  signification,  to  which  they  are  to  be 
confined  in  giving  construction  to  this  statute.  This  was 
the  kind  of  claim  the  submission  of  which  was  intended  to 
be  forbidden.  The  object  was  to  prevent  a  resort  to  arbi- 
tration to  determine  disputed  titles  to  land,  on  principles 
of  public  policy." 

The  terms  used  in  the  submission  under  consideration 
are,  "certain  matters  in  controversy  in  relation  to  the  title 
of  a  certain  piece  of  land."  We  must  understand  from 
this  language  that  the  controversy  submitted  related  to  the 
title  of  the  laud.  A  dispute  as  to  the  existence  of  any  fact 
that  might  determine  the  rights  of  the  parties  to  the  land, 
without  trying  the  legal  title,  may  be  submitted  to  arbitra- 
tion. In  the  case  of  Spencer  v.  Winselman,  42  Cal,  479, 
the  court  said:  "It  is  not  doubted  that  a  party  who  is  the 
admitted  owner  of  a  title  in  fee  to  real  estate  may  contract 
to  convey  it  to  another,  and  that  controversy  concerning 
the  alleged  performance  or  non-performance  of  such  a  con- 
tract may  be  the  subject  of  arbitration  under  the  statute." 
The  controversy  submitted  to  arbitration  by  the  alleged 
contract  declared  on  related  to  the  title  of  the  land  referred 
to.  The  contention  was  about  the  title;  not  about  a  con- 
tract with  respect  to  its  sale  or  purchase,  or  the  payment 
for  it,  or  any  such  claim  as  that.  When  the  title  to  real 
estate  is  spoken  of  without  qualifying  terms,  a  legal  title 
is  understood  as  meant.  In  its  ordinary  acceptation,  the 
phrase  "title  of  land"  is  considered  to  mean  the  legal  title; 
in  that  sense  it  is  most  reasonable  to  assume  the  parties 
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used  the  phrase  in  the  alleged  snbmiBsion.  In  the  case  of 
Olcott  V.  Wood,  supra,  the  court  said:  "Prior  to  the  Re- 
vised Statutes,  such  claims  as  existed  between  these  parties 
might  have  been  submitted  and  determined  by  arbitration, 
(Wats.  Arb.,  62,  63;  3  Rev.  St.  774,  note  to  section  2;) 
but,  in  regard  to  title  to  the  freehold  or  inheritance,  at  an 
early  period  it  was  held  that  it  could  not  be  determined 
by  arbitrament.  That  rule  was  deprived  of  its  efficacy  by 
its  being  decided  that,  though  the  award  would  not  pass 
the  title,  yet  it  would  estop  the  parties:  Doe  v.  Rosser,  3 
East,  15;  Sellick  v.  Addams,  15  Johns,  197.  The  object 
of  the  statute  seems  to  have  been  to  restore  the  old  rule 
of  the  common  law,  and  perhaps  to  carry  out  its  principle 
further  than  the  old  rule  had  gone,  and  at  the  same  time  to 
prevent  eflFectually  its  evasion.  Its  policy  was  to  remove 
from  the  usually  unlearned  forum  of  arbitrators  questions 
of  titles  to  estates  in  land  in  fee  or  for  life,  which,  per- 
haps more  than  any  other  class  of  questions,  depend  upon 
principles  of  technical  learning.  These  considerations 
would  apply  with  much  less  force  to  controversies  in  re- 
spect to  equitable  rights  than  to  legal  titles,  which  ordin- 
arily would  depend  upon  broader  principles  of  justice." 

We  are  of  the  opinion  that  the  submission  decided  on 
was  invalid,  because  it  was  an  attempt  to  submit  to  arbi- 
tration a  controversy  as  to  the  legal  title  to  real  estate, 
contrary  to  the  sections  of  the  statute  quoted.  If  the 
submission  sued  on  was  void,  the  fact  that  the  parties 
went  before  the  person  named  as  arbitrator,  as  averred, 
and  submitted  their  dispute  to  him,  and  he  made  an  award 
that  was  accepted  by  them,  and  performed  by  one  party, 
and  partly  performed  by  the  others,  would  not  make 
the  void  contract  of  submission  valid.  Upon  a  proper 
showing,  the  party  who  had  performed  the  award  might 
regain  the  consideration  parted  with  by  him,  or  its  value, 
or  he  might  insist  upon  a  specific  performance  by  the 
other  party. 

In  the  sustaining  of  the  demurrer  to  the  complaint  by  the 
court  below  we  find  no  error.     The  judgment  is  affirmed. 

Hendebson,  J.,  and  Bobeman,  J.,  concurred. 
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THE  PEOPLE  OF  THE  TERRITORY  OF  UTAH, 

Ex    Relatione,    ANNA    MARKS,   Petitioner,  r. 
JOHN  E.  HILLS,  Commissioner,  Respondent. 
THE  PEOPLE    OF   THE    TERRITORY   OF   UTAH, 
Ex  Relatione,  WILLIAM  HOLT,   Petitioner,  r. 
JOHN  E.  HILLS,  Commissioner,  Respondent. 

Commissioners  of  Supreme  Court,  Jurisdiction  of. — Under  section 
7  of  Act  of  Congress  of  March  3, 1887  (Edmunds-Tucker  Law),  a 
commissioner  of  the  supreme  court  exercising  the  powers  of  a 
justice  of  the  peace  at  any  particular  place  or  precinct,  has  only 
the  same  powers  and  jurisdiction  as  a  justice  of  the  peace  for  the 
same  place  or  precinct. 

Prohibition— When  Issued.— Where  a  commissioner  is  proceeding 
to  try  a  cause,  where  he  has  jurisdiction  of  the  subject  matter, 
but  not  jurisdiction  of  the  persons,  there  is  a  plain,  adequate  and 
speedy  remedy  at  law  by  appeal  or  certiorari,  and  prohibition 
will  not  lie. 

Original  petitions  for  writs  of  prohibition.  The  opinion 
states  the  facts. 

Mr,  S.  R,  Thurman,  Mr,  George  Sutherland  and  Mr. 
David  Evans,  for  petitioners. 

Mr,  J,  G,  Sutherland  and  Mr,  A,  G,  Sutherland^  for 
respondent. 

Henderson,  J. : 

In  both  these  causes  a  writ  of  prohibition  is  petitioned 
for,  to  prohibit  the  defendant  from  further  proceeding  in 
civil  causes  now  pending  before  him.  The  defendant  is  a 
commissioner  of  this  court,  and  is  proceeding,  against  the 
objection  of  the  relators,  to  exercise  jurisdiction  over  them 
in  civil  causes  now  pending  against  them,  respectively, 
before  the  said  defendant  at  the  city  and  precinct  of  Prove, 
in  Utah  county.  The  residence  of  the  parties  in  both  of 
said  actions  is  such  that  a  justice  of  the  peace,  acting  as 
such  in  said  Provo  city  and  precinct,  would  have  no  jur- 
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isdiction  over  the  relators  under  the  statutes  of  this  terri- 
tory. These  facts  and  conditions  are  conceded.  On  the 
presentation  of  the  petitions,  this  court  was  inclined  to 
leave  the  relators  to  their  remedy  in  the  cases  by  appeal 
or  certiorari^  but  we  are  urged  by  counsel  for  all  the 
parties  to  hear  arguments,  and  determine  the  territorial 
limits  of  a  commissioner's  jurisdiction  when  acting  as  a 
justice  of  the  peace. 

The  defendant  claims  jurisdiction  over  the  relators,  and 
the  right  to  proceed  in  the  cases,  under  section  7  of  the  act 
of  Congress  of  March  4,  1887,  known  as  the  "Edmunds- 
Tucker  Act,"  which  is  as  follows:  "That  commissioners 
appointed  by  the  supreme  court  and  district  courts  in  the 
Territory  of  Utah  shall  possess  and  may  exercise  all  the 
powers  and  jurisdiction  that  are  or  may  be  possessed  or 
exercised  by  justices  of  the  peace  in  said  territory,  under 
the  laws  thereof,  and  the  same  powers  conferred  by  law 
on  commissioners  appointed  by  circuit  courts  of  the  United 
States."  It  is  argued  by  counsel  for  defendant  that  the 
limitation  in  the  section  quoted  to  "powers  and  jurisdic- 
tion" refers  only  to  subject-matter,  and  only  limits  the 
jurisdiction  of  commissioners  to  the  subjects  or  causes  of 
action  over  which  justices  have  jurisdiction,  but  that  as 
the  oflScers  whom  Congress  has  made  justices  are  officers 
of  territorial  jurisdiction;  therefore,  they  may  exercise 
and  perform  the  duties  of  justices  of  the  peace  in  any 
part  of  the  territory,  and,  acting  as  such  in  any  part  or 
precinct  of  the  territory,  they  may  issue  their  process, 
to,  aud  it  may  be  served  anywhere  in  the  territory;  and 
that  they  thereby  acquire  jurisdiction  over  the  parties, 
notwithstanding  the  statutes  of  the  territory  providing 
territorial  limits  beyond  which  parties  shall  not  be  sum- 
moned before  a  justice  of  the  peace.  This  argument,  in 
one  sense,  and  to  a  limited  extent,  is  no  doubt  correct. 
The  commissioners  appointed  by  this  court  are  not  ap- 
pointed to  exercise  their  duties  in,  and  their  official  char- 
acter is  not  confined  to,  any  particular  part  of  the  terri- 
tory, but  they  are  commissioners  over  the  whole  territory, 
and  there  is  probably  no  limit  as  to  the  place  where  they 
may  act  as  such;  but,  when  a  commissioner  at  any  place 
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or  precinct  in  the  territory  assumes  the  duties  of  a  jus- 
tice of  the  peace,  under  the  act  in  question,  was  it  the 
intention  of  Congress  to  do  more  than  to  duplicate  in 
him  the  office  of  justice  of  the  peace  at  that  place?  We 
think  not.  If  this  defendant  can  issue  his  summons 
from  and  returnable  at  Provo  precinct,  directed  to  a  resi- 
dent of  Juab  county,  and  upon  its  service  in  that  county 
take  jurisdiction  over  him,  then  it  is  plain  that  he  exer- 
cises a  power  and  jurisdiction  that  no  justice  of  the  peace 
can  exercise. 

We  are  of  opinion  that  when  a  commissioner  proceeds  to 
exercise  the  powers  and  jurisdiction  of  a  justice  of  the 
peace  under  the  statute  in  question,  at  any  particular 
place  or  precinct,  he  has  the  same  powers  and  jurisdic- 
tion over  subjects  and  persons  that  he  would  have  if  he 
were  a  legally  constitated  justice  of  the  peace,  authorized 
and  empowered  by  the  laws  of  the  territory  to  act  and 
exercise  the  duties  of  his  office  at  that  place  or  precinct, 
and  no  pther  or  greater.  The  construction  contended  for 
by  counsel  for  defendant  would  lead  to  results  unjust, 
burdensome,  and  utterly  at  variance  with  the  policy  which, 
under  all  systems  of  jurisprudence  in  this  country,  pro- 
vides inferior  courts  for  the  determination  of  local  con- 
troversies of  limited  importance.  Under  it  a  citizen  might 
be  summoned  to  remote  parts  of  the  territory  hundreds  of 
miles  from  his  residence,  to  answer  the  most  trivial  causes, 
and  be  there  compelled  to  select  juries;  and  in  case  he  saw 
fit,  or  sufficient  cause  existed,  to  remove  the  case  under  the 
statute  from  the  commissioner  who  issues  the  process,  to 
have  the  cause  against  him  transferred  to  a  justice  who 
would  have  no  original  jurisdiction,  and,  in  case  of  appeal, 
the  cause  go  into  a  district  court  other  than  the  one  in 
which  he  resides  or  was  served.  Indeed,  it  would  at  once 
nullify  or  set  aside  all  the  laws  of  the  territory  respecting 
the  place  where  causes  cognizable  by  the  justice  of  the 
peace  should  be  tried.  This  was  not  the  intention  of 
Congress.  It  was  only  intended  to  duplicate  justices  of 
the  peace  in  other  persons,  and  thereby  give  another 
class  of  citizens  than  those  from  which  it  was  supposed 
justices  were  usually  chosen  representation  in  these  offices, 
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upon  equal  terms,  and  not  with  such  additional  powers  and 
privileges  as  are  claimed  by  the  defendant,  and  not  for  the 
purpose  of  annulling  the  laws  of  the  territory,  but  only 
to  provide  further  means  for  their  execution.  We  are 
therefore  of  the  opinion  that  the  defendant  is  proceed- 
ing erroneously,  without  jurisdiction  over  the  relators. 

The  remedy  by  writ  of  prohibition,  provided  for  by  our 
statute  (Laws  1884,  pages  326,  327)  is  the  common  law 
vrit  recognized  and  regulated  by  statute.  Section  983  of 
the  statute  above  cited  only  authorizes  the  court  to  issue 
the  writ  "where  there  is  not  a  plain,  speedy  and  ade- 
quate remedy  in  the  ordinary  course  of  law."  This 
is  the  rule  at  common  law.  High,  Extr.  Rem.,  sec.  765. 
In  the  cases  sought  to  be  arrested  by  the  writ  asked  for 
in  these  causes,  the  subject-matters  are  those  over  which 
justices  and  commissioners  have  jurisdiction.  The  com- 
missioner is  only  proceeding  without  jurisdiction  over 
the  persons.  This  objection  has  been  made  by  the  relators, 
and  the  commissioner  has  erroneously  decided  against 
them.  The  statute  has  provided  a  remedy  in  the  causes 
by  appeal  or  certiorari,  and  this  is  the  ordinary  course  of 
law.  Where  the  legislature  has  provided  a  remedy  for  cor- 
recting an  error,  in  a  cause  by  a  proceeding  in  the  cause 
itself,  it  must  be  taken  to  be  the  plain,  speedy,  andjade- 
quate  remedy  in  due  course  of  law,  which  takes  from  the 
party  the  right  to  resort  to  an  extraordinary  remedy  which 
is  not  in  due  course  of  law:  High,  Extr.  Rem.,  sees.  767, 
770-772;  Ex  parte  Peterson,  33  Ala.,  74;  Ex  parte  Brand- 
Inchi,  2  Hill,  367;  State  v.  Judge  of  County  Court,  11  Wis., 
50;  Ex  parte  Gordon,  2  Hill,  363;  People  v.  Marine  Court, 
36  Barb.,  341;  Duchenau  v.  House,  4  Utah,  369;  Duchenan 
v.  Ireland,  ante  p.  108. 

For  this  reason  the  petitions  are  denied.  We  entertain 
no  doubt  that  the  commissioner  is  acting  in  good  faith,  as 
there  has  been  diversity  of  opinion  in  the  profession  and 
among  commissioners  ds  to  the  construction  of  the  statute 
under  consideration;  and  upon  calling  his  attention  to  this 
opinion  he  will  undoubtedly  desist  from  any  further  action 
ftot  in  conformity  to  it. 

2iANE,  C.  J.,  concurred. 
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BoREMAN,  J.,  concurred,  the  matter  being  one  of  sound 
discretion  of  the  court;  but  he  had  some  doubts  as  to  the 
appeal  being  a  speedy  and  adequate  remedy. 


MAX   GRUENBERG,  and    Others,    Respondents,  r. 
HENRY  BUHRING,  Appellant. 

Limitations  of  Actions.— Acknowledgment. — Acknowledgement  in 
writing  of  an  open  account  already  barred,  and  promise  in  writing 
to  pay  the  same,  becomes  a  new  promise  in  writing  and  will  not 
be  barred  until  four  years  from  date  of  new  promise. 

Evidence. — Identification  op  Subject  op  WRirrNo. — The  evidence 
showed  in  an  action  on  account,  the  original  sale  being  admitted 
by  the  pleadings,  that  such  sale  was  the  only  dealing  of  appellant 
with  respondents,  and  that  appellant  had  written  respondenU 
that  he  would  pay  them  their  account,  but  not  stating  what  ac- 
ocunt,  heldj  that  a  letter  so  agreeing  to  pay  suflBciently  identified 
the  account. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr,  P.  L,  WilUami^,  for  appellant. 

The  letter  is  too  indefinite  to  show  what  it  refers  to.  Even 
if  it  does  refer  to  this  account,  the  new  promise  is  barred. 

The  reading  of  our  statute  clearly  indicates  that  the  pur- 
pose of  the  legislature  was  merely  to  change  a  rule  of  evi- 
dence to  require  the  acknowledgment  or  promise  to  be 
in  writing,  which  but  for  this  provision,  would  have  pre- 
cisely the  same  effect,  if  made  orally. 

This  has  been  the  declared  purpose  of  this  provision, 
both  in  the  legislatures  and  by  the  courts:  Angell  on 
Limitations,  sees.  270-1-2;  Wood  on  Lim.  of  Actions,  sec. 
82-3-4-5;  Diclccnson  v.  Hatfield,  5  Carr.  &  Payne,  46;  Same 
Case,  24  Eng.  Com.  Law,  204;  Haijilon  v.  Williams,  7  Bing., 
163;  Same  Case,  20  Eng.  Com.  Law,  86;  Sigoimiey  v. 
Drury,  14  Pick.,  387;  MrConnick  v.  Brotcn,  36  Cal.,  180. 

The  only  case  opposed  to  the  above  line  of  authorities  is 
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Boukofakij  V.  Powers,  1  Utah,  333.  No  case  is  cited  by 
counsel  or  court  to  support  the  views  there  announced,  and 
this  court  should  now  reverse  that  decision,  as  contrary  to 
reason  and  authority. 

Mr.  S.  H.  Leicis,  for  respondents. 

BOREMAN,  J. : 

The  plaintiffs,  (respondents.)  on  the  twenty-fourth  of 
September,  1887,  brought  their  action  against  the  defend- 
ant, (appellant,)  alleging  that  between  the  first  of  May, 
1884,  and  the  twelfth  of  March,  1885,  they  sold  and  de- 
livered to  the  defendant  goods,  wares,  and  merchandise  of 
the  value  of  $1,186.44;  that  afterwards,  on  the  fourteenth 
of  March,  1885,  in  consideration  of  the  foregoing  facts,  the 
defendant,  in  writing  signed  by  him,  acknowledged  such 
indebtedness,  and  promised  the  plaintiffs,  in  said  writing, 
that  he  would  pay  the  same;  that  the  same  has  not  been 
paid,  etc.  The  defendant  answered,  denying  that  he,  in 
writing,  acknowledged  or  promised  to  pay;  and  he  also  set 
up  the  statute  of  limitations,  alleging  that  the  cause  of 
action  had  not  arisen  or  accrued  within  two  years  next  pre- 
ceding the  filing  of  the  complaint,  and  that  it  was  barred 
by  subdivision  1,  sec.  196,  Civil  Proc.  Act,  (Laws  1884,  p. 
188.)  Judgment  was  given  for  the  plaintiffs;  and  the  de- 
fendant having  filed  his  motion  for  a  new  trial,  which  was 
overruled,  he  has  appealed  to  this  court  from  the  judg- 
ment and  from  the  order  overruling  the  motion  for  a  new 
trial. 

Upon  the  trial,  the  following  letter  was  introduced  in 
evidence  as  the  writing  referred  to  in  the  complaint,  viz. : 

"Salt  Lake,  3—14—85. 

^^Messrs,  Gruenherfj  &  Co. — Dear  Sirs:  Yours  of 
March  9th  at  hand,  and  I  will  say  I  intend  to  do  the  best  I 
can  for  you ;  but,  of  course,  activity  in  my  line  handles  my 
business  as  well  as  yours.  You  furnish  the  liquors  and  I 
sell  to  the  best  advantage  possible.  Should  trade  be  slack, 
don't  censure  me.  I  am  working  my  trade  as  close  as  any 
man  in  this  city.  When  I  promised  to  pay  $150  per  month, 
times  were  lively,  but  all  at  once  we  had  a  change, — tem- 
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porarily,  I  hope.  As  passenger  travel  has  commenced, 
we  will  get  down  to  a  permanent  summer  basis.  I  will 
pay  you  all,  and  only  hope  you  will  not  get  dissatisfied 
with  me,  as  my  best  endeavors  are  for'you,  and  I  do  believe 
I  am  honest.  Do  not  look  for  any  money  this  month,  as 
my  receipts  are  small,  and,  of  course  I  have  to  pay  my  li- 
cense this  the  first  quarter.  Hoping  this  will  be  satis- 
factory, I  remain  Yours,  Henry  Buhring. 

"P.  O.  Box  170,  Salt  Lake." 

The  defendant  contends  that  this  letter  is  too  indefinite  to 
operate  as  an  acknowledgment  of  the  debt  sued  on.  If  the 
letter  were  the  only  evidence  in  the  case,  this  position 
might  possibly  be  tenable;  but  the  pleadings  admit  the 
original  transaction,  and  the  testimony  of  the  defendant 
himself  shows  that  he  had  no  other  business  transactions 
with  the  plaintiffs  at  that  time  than  the  indebtedness 
mentioned  in  the  complaint;  that  he  corresponded  with 
plaintiffs  in  regard  to  that  business;  that  he  wrote  the  let- 
ter in  question  on  the  fourteenth  of  March,  1885,  and  sent 
the  same  by  mail  to  the  plaintiffs.  These  facts  clear  the  ques- 
tion of  all  doubt  as  to  what  indebtedness  the  letter  was  in- 
tended to  apply.  The  defendant  contends  further  that  the 
purpose  of  the  legislature  in  requiring  the  acknowledg- 
ment or  promise  to  be  in  writing,  was  simply  to  change 
the  rule  of  evidence  from  oral  proof  to  proof  by  a  writing; 
and  that  the  limitation  applicable  to  the  original  debt  was 
to  be  the  one  applicable  to  the  new  promise  or  acknowledg- 
ment. Action  on  the  original  open  account  was  barred  in 
two  years,  and  an  action  upon  a  contract  in  writing  was 
barred  in  four  years.  If  the  limitation  as  to  the  original 
debt  were  applicable  to  the  new  promise  or  acknowledg- 
ment, the  action  would  be  barred  in  two  years;  but  if  the 
limitation  as  to  instruments  in  writing  be  applied,  the 
action  would  not  be  barred  under  four  years.  The  new 
promise  or  acknowledgment  is  the  foundation  of  this  action, 
and  it  being  in  writing,  should,  it  seems,  be  controlled  by 
the  statutory  limitation  as  to  actions  on  instruments  of 
writing.  Although  there  ha.s  been  some  difference  of 
opinion,  yet  we  think  that  the  most  reasonable  rule,  and 
the  one  best  supported  by  authority,  is  that  the  limitation 
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which  bars  the  action  in  four  years  should  apply  in  this 
case.  McCornick  v.  Brown,  36  Cal.,  180;  Farrell  v. 
Palmer,  Id.  188;  Auzerais  v.  Nagl€e,74:  Cal.,  60;  Boukofsky 
V.  Paivers,  1  Utah,  333;  Anthony  v.  Savage,  2  Utah,  466. 
This  rule  has  long  been  considered  in  this  territory  as 
settled,  and  we  should  not  deem  it  wise  now  to  disturb  it, 
even  if  we  desired  the  rule  to  be  different 

The    judgment    and    order    of    the  district  court  are 
affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


JOHN   J.  KELLEY,   and   Another,    Eespondents,    v. 
ANDEEW  J.  KEE8HAW  and  Wife,  Appellants. 

Foreclosure— Cross-CompluMNT. — In  an  action  to  foreclose,  where  a 
cross-complaint  alleges  that  a  deed  to  certain  land  for  the  pitr- 
chase  money  of  which  the  mortgage  sought  to  be  foreclosed  is 
given,  professed  to  convey  certain  lands,  but  nowhere  aUeges  that 
the  deed  did  not  convey  what  it  professed  to  convey,  or  that  the 
land  lost  was  part  of  the  land  conveyed  by  the  deed,  and  there 
is  no  allegation  of  mistake  in  the  deed,  or  of  any  eviction  or  of 
breach  of  warranty;  held,  that  relief  could  not  be  granted  on 
the  warranty:  See  Kelley  v.  Kershaw,  ante  p.  295. 

Appeal  from  a  judgment  of  the  district  court  of  the  first 
district     The  opinion  states  the  facts. 

Meiisrs,  Williams  &  White,  for  appellants. 

Messrs.  Dickson  &  Varian,  for  respondents. 

BOREMAN,  J. : 

This  case  was  before  us  at  our  last  June  term,  on  an  ap- 
peal from  an  order  overruling  the  motion  for  a  new  trial, 
and  again  it  was  before  us  on  a  motion  to  dismiss  this  ap- 
peal from  the  judgment.  The  present  appeal  being  from 
the  judgment,  brings  up  some  of  the  questions  which  we 
considered  on  the  appeal  from  the  order  overruling  the 
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motion  for  a  new  trial,  and  hence  is  very  much  in  the 
nature  of  a  petition  for  a  rehearing.  As  we  fully  exam- 
ined and  weighed  such  questions  on  the  former  appeal, 
and  no  special  reasons  being  offered  for  a  reconsideration 
of  them  in  this  opinion,  we  shall  omit  any  review  of  them 
herein,  and  treat  them  as  settled  by  the  former  decision, 
premising  that  nothing  in  the  argument  or  in  the  author- 
ities presented  at  the  present  hearing  has  caused  any 
change  in  our  views  as  expressed  in  the  opinion  filed  on 
the  former  hearing. 

Counsel  for  appellants  have  discussed,  both  on  the  pres- 
ent and  former  appeals,  as  the  vital  point  in  the  case,  that 
defendant,  A.  J.  Kershaw,  had  lost  three  and  one-half  feet 
of  the  land  he  bought  from  plaintiff,  Kelly;  but  a  careful 
examination  of  the  cross-complaint  will  show  that  no  such 
question  is  raised  by  it.  The  cross-complaint  alleges  that 
Kelly's  deed  professed  to  convey  the  lands  sold  to  Kershaw, 
but  it  nowhere  alleges  that  the  deed  did  not  convey  what 
it  professed  to  convey.  There  is  no  allegation  that  the 
three  and  a  half  feet  claimed  to  have  been  lost  were  auy 
part  of  the  lands  conveyed  by  the  Kelly  deed.  Relief  is 
asked  upon  the  warranty  in  that  deed;  but  there  is  no 
allegation  of  any  eviction,  or  of  any  breach  of  the  war- 
ranty. If  there  was  a  mistake  in  the  description,  or  any- 
thing to  show  that  the  land  conveyed  to  Kershaw  was  not 
the  land  bought  by  him,  the  cross-complaint  has  omitted  to 
allege  it.  There  is  no  doubt  of  a  party's  right  to  relief 
when  the  lands  conveyed  to  him  are  not  the  lands  which 
he  bought,  or  if  the  lands  conveyed  are  those  bought,  but 
a  part  has  been  lost  by  some  paramount  title,  and  by  the 
fault  of  the  grantor,  the  grantee  being  innocent;  yet,  to 
authorize  the  court  to  grant  such  relief,  the  pleadings  must 
show  a  proper  case  therefor.  The  subject  of  amending  the 
cross-complaint  was  fully  considered  in  the  opinion  on  the 
appeal  from  the  order  overruling  the  motion  for  a  new 
trial.  As  we  find  no  error  in  the  record  to  warrant  a  re- 
versal, the  judgment  of  the  lower  court  is  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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ELLWOOD .  H.  OETH,  Eespondent,  v.  ZION'8  CO- 
OPERATIVE  MERCANTILE  INSTITUTION,  Ap- 
pellant. 

Compromise.— Conditional.  Acceptance. —Under  section  780,  Code 
of  Civil  Proced.  providing  that  **If  the  defendant  at  any  time 
before  trial,  offer  in  writing  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  the  plaintiff  may  immediately  have 
judgment  therefor,''  where  defendant  offered  to  pay  $75,  but 
plaintiff  offered  to  take  $100,  rather  than  proceed  to  judgment, 
which  offer  defendant  refused;  held,  that  it  was  error  to  allow 
plaintiff,  after  the  above  correspondence,  to  take  judgment  for 
$75,  although,  before  the  trial,  he  sent  defendant  a  notice  of  ac- 
ceptance of  the  former  offer. 

Appeal.— What  may  be  Reviewed  Upon.— On  an  appeal  from  a 
judgment  and  order  refusing  a  new  trial  rendered  upon  the  mak- 
ing and  rejection  of  the  offer  above,  the  judgment  itself  and 
whether  the  court  upon  the  evidence  before  it  had  authority  to 
render  the  judgment,  may  be  reviewed. 

Appeal  from  a  judgment  of  the  district  court  «)f  the 
first  district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  N.  Tanner,  Jr.,  for  appellant 

If  the  offer  is  not  accepted  there  is  no  contract,  and  the 
coui't  will  not  render  judgment:  Code,  sec.  780,  872;  Ist. 
Parsons,  on  Contracts,  475,  and  all  other  works  upon  the 
subject. 

If  a  failure  to  accept  would  deprive  the  plaintiff  of  the 
benefit  of  the  defendant's  offer,  then  certainly  a  rejection 
would  have  the  same  effect,  and  this  is  yrhat  the  plaintiff 
did. 

His  letter  proposing  different  terms  was  a  rejection  of 
the  offer;  and,  as  the  offer  was  not  renewed,  he  could  not 
afterwards  accept  and  thus  bind  the  defendant:  Record, 
pages  21,  23  and  24;  1st.  Parson  on  Contracts,  475;  Ben- 
jamin on  Sales,  sees.  38-44;  7th  Supreme  Court  Reporter, 
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168,  and  cases  there  cited;  26  American  Decisions,  344  and 
Note. 

An  offer  of  compromise  is  simply  an  offer,  which,  ac- 
cepted, becomes  a  contract;  and  like  all  other  offers  may 
be  accepted  or  not,  rejected  or  not;  or  withdrawn  at  any 
time  before  acceptance:  Code,  sec.  872,  780;  26  American 
Decisions,  344  and  Note\  1st  Parsons  on  Contracts,  475- 
485;  Benjamin  on  Sales,  38-44. 

Mr.  R.  K.   Williams^  for  respondent. 

BOREMAN,  J. : 

The  plaintiff,  respondent,  brought  his  action  against  de- 
fendant, appellant,  in  a  justice's  court  on  the  fourth  of 
November,  1886,  for  $299  for  the  use  and  occupation  of 
land.  The  cause,  having  been  removed  to  the  district 
court,  was  heard  upon  the  pleadings  of  the  parties  and  evi- 
dence, and  judgment  was  rendered  in  favor  of  the  plaintiff 
for  $75,  interest,  and  costs.  The  defendant  made  a  motion 
for  a  new  trial,  which  being  overruled  brings  the  case 
by  appeal  to  this  court. 

The  appellant  asks  a  reversal  of  the  judgment  and  order, 
because  the  judgment  was  granted  upon  an  offer  to  com- 
promise, when  the  offer  had  been  rejected.  The  plaintiff 
contends  that  the  offer  was  not  rejected,  but  that  it  was, 
before  trial,  accepted.  While  the  case  was  still  in  the 
justice's  court,  on  the  twentieth  of  November,  1886,  the 
defendant  sent  to  the  plaintiff  the  following  note,  viz. : 

"[Title  of  court  and  cause.]  The  defendant  in  the 
above-entitled  action  hereby  offers  to  allow  judgment  to 
be  taken  against  it  for  the  sum  of  $75.00. 

[Signed]      "N.  Tanner,  Jr.,  Attorney  for  Defendant. 

"To   Williams  &   White,  Plaintiff's  Attorneys:' 

To  this  the  plaintiff 's  attorney  made  the  following  reply: 
"[Title  of  court  and  cause.] 

OoDEN,  Utah,  November  23,  1886. 
"A".   Tamwr,  Jr.,  Attorney  for  the  Defendant:  I  have 
received  a  copy  of  your  offer  to  compromise  for  $75.     Had 
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you  said  $100,  or  will  say  $100,  and  pay  costs  up  to  judg- 
ment, it  would  be  accepted,  rather  than  proceed  with  the 
litigation.  Please  let  me  hear  from  you  at  once  upon  the 
subject 

"Yours  truly,  E.  K.  Williams." 

Thereupon  the  defendant's  attorney  sent  the  following: 

"Ogden,  Utah,  November  24,  1886. 
"i?.  K.  Williams,  Esq,,  City— Deah  Sir:  I  am  in  re- 
ceipt of  yours  declining  the  oflfer  of  $75.00,  or  which  I  un- 
derstand to  decline  it,  but  think  we  would  rather  proceed 
than  to  accept  your  terms.  Have  nothing  further  to  say 
upon  the  subject 

"Yours  truly,  N.  Tanner,  Jr." 

The  plaintiff 's  attorney  then  sent  the  following  notice: 

"[Title  of  court  and  cause.]  The  defendant  and  its  at- 
torney are  hereby  notified  to  confess  judgment  for  $75  and 
costs.  *  ♦  ♦  Served  upon  plaintiff  on  the  twentieth 
instant;  is  accepted,  and  the  plaintiff  will  proceed  to  take 
judgment. 

[Signed]  "Williams  &  White,  Attorneys  for  Plaintiff." 

Some  explanatory  words  are  evidently  omitted  from  this 
notice.     Indorsed  on  the  notice  was  the  following: 

"Service  by  copy  acknowledged  this  November  29,  1886, 
but,  the  offer  having  been  rejected,  we  do  not  now  consent 
to  judgment  against  us,  but  will  proceed  to  trial. 

[Signed]     "N.  Tanner,  Jr.,  Attorney  for  Defendant" 

On  the  same  day  the  attorney  for  the  defendant  wrote  to 
plaintiff's  attorneys  as  follows: 

"Ogden,  Utah,  November  29, 1886. 
"Messrs.  Williams  &  White,  CzYy— Gentlemen:  As 
stated  in  my  note  of  the  24th,  I  understand  yours  of  a 
prior  date  to  decline  the  offer  made  you.  The  institution 
does  not  wish  to  renew  it;  hence,  when  you  are  ready  we 
will  proceed  with  the  case. 

"N.  Tanner,  Jr." 
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This  correspondence  all  took  place  before  the  case  was 
reached  for  trial  in  the  justice's  court,  and  they  were  the 
basis  of  the  judgment  of  the  district  court  The  offer 
made  by  the  defendant  in  the  first  note  was  manifestly  un- 
der section  780  of  the  Civil  Code,  applicable  to  Justices' 
Court,  Laws  1884,  p.  297.  The  section  reads  as  follows: 
"Sec.  780.  If  the  defendant,  at  any  time  before  trial,  oflFer. 
in  writing  to  allow  judgment  to  be  taken  against  him  for  a 
specified  sum,  the  plaintiff  may  immediately  have  judg- 
ment therefor,  with  the  costs  then  accrued;  but  if  he  does 
not  accept  such  offer  before  the  trial,  and  fail  to  recover  in 
the  action  a  sum  in  excess  of  the  offer,  he  cannot  recover 
costs,  but  costs  must  be  adjudged  against  him  from  the 
time  of  the  offer,  and,  if  he  recover,  be  deducted  from  his 
recovery.  But  the  offer  and  failure  to  accept  it  cannot  be 
given  in  evidence  to  affect  the  recovery  otherwise  than  as 
to  costs." 

The  object  of  this  section  is  to  authorize  a  compromise 
judgment.  Its  terms  should  be  complied  with,  in  order  to 
authorize  the  entry  of  the  judgment.  It  requires  an  offer 
on  the  one  side,  and  an  acceptance  on  the  other  side  '*before 
the  trial."  The  offer  and  acceptance  "before  the  trial" 
give  the  court  its  power  to  grant  the  judgment.  The  com- 
promise character  of  the  offer  made  by  the  defendant  was 
fully  recognized  by  the  plaintiff  in  his  reply  thereto,  when 
he  says:  "I  have  received  a  copy  of  your  offer  to  compro- 
mise." An  offer  to  compromise  is  not  an  admission  that 
anything  is  actually  due.  A  payment  into  court  is  an  ad- 
mission of  an  indebtedness  to  the  extent  of  the  payment 
It  is  a  satisfaction  of  the  debt  to  the  extent  of  the  amount 
paid.  The  payment  is  absolute  and  unconditional,  and 
does  not  depend  upon  any  acceptance  or  rejection  by  the 
other  party  to  make  it  binding.  A  tender  likewise  admits 
the  existence  and  validity  of  the  debt,  unless  the  tender  be 
made  as  an  expressed  measure  of  compromise.  It  is  not  con- 
tended by  the  plaintiff  that  it  was  a  tender  of  the  amount 
due,  which  is  a  necessity,  if  it  is  to  be  classed  as  a  tender. 
The  plaintiff,  in  his  reply,  claimed  that  it  was  not  for  the 
amount  due,  for  he  declared  that,  had  it  been  for  a  larger 
amount,  he  might  have  accepted  it;  but  even  then  he  would 
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not  have  accepted,  because  the  amount  he  named  was  all 
that  was  due,  but  the  acceptance  would  have  been  made, 
"rather  than  proceed  with  the  litigation.'*  The  oflFer, 
therefore,  contained  none  of  the  elements  of  a  tender. 

As  it  could  not  have  been  a  payment  into  court,  nor  a 
tender,  but  simply  an  offer  to  compromise,  it  must  be 
treated  as  an  offer  to  compromise,  and  esijecially  as  the 
kind  of  offer  specified  in  the  section  referred  to.  Upon 
the  receipt  of  the  offer  made  by  defendant,  the  plaintiff  be- 
yond doubt  had  the  right  to  immediately  have  judgment 
therefor.  It  is  likewise  evident,  from  the  plain  language 
of  the  section,  that  he  could  have  delayed  his  acceptance 
until  just  **before  the  trial;"  but  this,  until  just  before  the 
trial,  presupposed  that  in  the  mean  time  there  had  been  no 
withdrawal  or  rejection  of  the  offer.  As  to  whether  there 
could  have  been  a  withdrawal  or  not  is  immaterial,  as  there 
was  nothing  in  the  case  that  could  be  treated  as  a  with- 
drawal. 

The  defendant  recognized  the  letter  of  the  plaintiff  of 
the  twenty-third  of  November  as  a  rejection,  and  acted 
upon  it  as  such,  and  notified  the  plaintiff  thereof,  and  that 
thereafter  he  would  not  consent  to  judgment.  The  sole 
question,  therefore,  is  whether  there  was  a  rejection  of  the 
offer.  The  right  of  the  plaintiff  to  reject  the  offer  is  not, 
and  cannot  be,  denied.  It  is  a  general  rule  as  to  all  agree- 
ments that  assent  of  both  parties  is  necessary,  and  that  the 
party  to  whom  an  offer  is  made  may  reject  at  his  pleasure; 
and  thereafter  there  can  be  no  agreement  unless  the  offer 
be  renewed.  There  is  nothing  in  the  section  that  prohibits 
the  application  of  the  general  rule  to  this  case.  The  ex- 
press authority  given  in  the  section  is  that  "plaintiff  may 
immediately  have  judgment."  Inferentially,  only,  can  it 
be  said  to  leave  the  offer  open  until  the  trial.  But  the 
authority  to  accept  is  a  privilege  offered,  which  he  may  de- 
cline. The  right  to  reject  exists  as  long  as  the  right  to  ac- 
cept exists.  Rejection  means  not  only  a  failure  to  accept, 
but  it  means  more.     It  means  a  repudiation  of  the  offer. 

The  letter  of  the  plaintiff,  in  reply  to  the  offer  of  the 
defendant  to  allow  judgment  for  $75,  says:  "Had  you  said 
one  hundred,  or  will  say  one  himdred,  and  pay  costs  up  to 


Digitized  by 


Google 


424  Orth  v.  Mercantile  Institution.    [Jan.  1888. 

judgment,  it  would  be  accepted."  Such  a  statement  is 
equivalent  to  a  rejection  of  the  offer  as  made.  It  is  a  set- 
tled rule  that  an  acceptance  of  any  proposition,  to  be  valid 
and  binding,  must  be  unconditional.  If  a  condition  be 
affixed  by  the  party  to  whom  the  offer  is  made,  or  any 
modification  or  change  in  the  offer  be  required,  it  consti- 
tutes in  law  a  rejection  of  the  offer.  Eskridge  v.  Glover^ 
26  Amer.  Dec,  344,  and  note;  1  Pars.  C!ont,  400;  Railway 
Co,  V.  Rolling-Mill  Co.,  7  Sup.  Ct.  Eep.,  168;  1  Benj.  Sales, 
sec.  38  et  seq. ;  Newm.  Sales,  sec.  29,  notes  18,  19.  We 
deem  it,  therefore,  to  have  been  error  for  the  district  court 
to  allow  a  judgment  to  have  been  entered  for  the  amount 
of  the  offer,  and  based  upon  the  offer.  The  acceptance  by 
the  plaintiff  after  the  offer  had  been  rejected,  is  not  allow- 
able.    Newm.  Sales,  sec.  29,  notes  20,  21. 

The  plaintiff  objects,  however,  to  our  consideration  of 
the  question  of  the  making  and  rejection  of  the  offer.  The 
ground  of  the  objection  is  that  a  judgment  rendered  on  the 
offer,  its  acceptance,  and  affidavits,  cannot  be  reviewed  on 
motion  for  a  new  trial.  The  counsel  evidently  miscon- 
ceives the  purport  of  the  language  quoted  from  Hayne  on 
New  Trials.  The  orders  referred  to  by  that  author  were 
such  as  were  made  upon  "the  investigation  of  collateral 
matters  not  put  in  issue  by  the  pleadings.*'  Hayne,  New 
Trials,  p.  25,  sec.  1.  In  the  case  at  bar  it  is  the  judgment 
itself  that  is  under  review,  and  not  an  intermediate  order 
based  upon  the  collateral  matters  not  put  in  issue  by  the 
pleadings;  and  the  motion  for  a  new  trial  raises  the  question 
as  to  the  authority  of  the  court  to  give  the  judgment  upon 
the  evidence  before  it. 

For  the  reasons  which  we  have  stated,  the  order  and 
judgment  of  the  district  court  are  reversed,  and  the  cause 
remanded,  to  be  proceeded  with  in  accordance  with  this 
opinion. 

Zane,  C.  J.,  concurred. 

Henderson,  J.,  {dissenting,) 

I  cannot  concurr  with  my  associates  in  their  view  of  this 
case.     In  the  first  place,  I  think  the  letter  of  plaintiff,  re- 
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plying  to  the  defendant's  offer  of    judgment,   cannot  be 
fairly  construed  as  a  rejection.^    Its  fair  import  is  that  the 
plaintiff  is  considering  doubtfully  the  offer,  and  that,  if 
the  offer  had  been  or  would  be  made  more  favorable  to  the 
plaintiff  it  would  solve  the  doubt.     But  granting  that  it 
was  a  full  and  absolute  refusal,  in  terms  to  accept  the  offer 
made,  I  do  not  concur  in  their  construction  of  the  statute. 
Of  course,  the  offer  of  judgment,  under  the  statute,  is  not 
a  tender  of  money,  or  a  tender  and  payment  into  court, 
but  it  is  a  tender  of  judgment,  and  1  think  its  analogies 
are  to  be  found  in  the  rules  relating  to  tenders,  rather  than 
in   those  relating  to    offers  and   acceptances  in  sales  of 
personal  property  in  commercial  transactions.     Coghlan  v. 
Railroad  Co.,  32  Fed.  Eep.,  317.     In  the  latter  cases  no 
relation  already  exists  between  the  parties,  and  the  question 
to  be  determined  is  when  a  contract  relation  does  or  does 
not  exisi     In  such  cases  an  offer  once  rejected  ceases  to 
have  any  force  whatever,  and  the  person  offering  can  claim 
nothing  whatever  under  it,  while  an  offer  of  judgment  grows 
out  of  relations  already  existing  between  the  parties.     It  is  a 
proceeding  in  a  cause  then  pending  between  them,  and  under 
which  the  plaintiff  claims,  and  continues  to  claim,  certain 
rights,  and  may  subject  the  plaintiffs  to  penalties.     It  is 
the  exercise  of  a  right  given  by  statute  in  view  of  the 
already  existing  relations  between  the  parties.     I  think  the 
statute  was  intended  to  apply  to  a  class  of  cases  not  pro- 
vided for  by  the  laws  in  force  without  it,  in  relation  to  ten- 
ders, and  in  the  same  direction.     Under  section  912,  p.  317, 
Laws  1884,  a  defendant,  before  action  brought,  might  ten- 
der the  amount  due,  and,  if  it  was  refused,  keep  the  tender 
good,  and  plead  it  in  defense  of  interest  and  costs,  when 
an  action  was  brought;  accompanying  the  plea  with  the 
money  thus   tendered,  {Curiae  v.  Abadie,  25  Cal.,  502;  2 
Pars.  Cont.,  7th  Ed.,  772;)  and  the  sum  so  tendered  and 
paid  into  court  would  become  the  property  of  the  plaintiff, 
and  might  be  withdrawn  by  him  at  any  time,  {Murray  v. 
Bethune,  1  Wend.,  196;  Yee  Seng  v.  Coi^bitt,  9  Fed.  Eep., 
431.) 

I  am  unable,  upon  examination,  to  find  any  statute  in 
this  territory  authorizing  a  defendant  to  make  tender  after 
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suit  brought.  If  this  is  so,  it  is  probably  because  this 
statute,  and  the  corresponding  one  relating  to  district 
courts,  are  deemed  sufficient,  and  confirms  me  in  my  view 
of  its  general  character.  But  it  might  happen  that  a  plain- 
tiff would  be  prosecuting  his  claim  for  judgment  against  a 
defendant  who  did  not  deny  liability  to  the  plaintiff,  but  had 
not  the  means  at  hand  with  which  to  make  a  tender.  In  such 
case,  without  this  statute,  the  defendant  would  be  com- 
pelled to  suffer  the  increased  expense  of  a  trial,  and  the 
court  would  have  to  determine  from  evidence  what  the 
parties  in  fact  admit.  It  was  this  latter  class  of  cases  the 
statute  was  intended  to  reach,  and,  in  my  judgment,  it  was 
intended  by  it  to  give  to  a  defendant  thus  situated  the 
right  to  tender  to  the  plaintiff  all  that  the  court  in  which 
he  is  proceeding  could  give  him — a  judgment  for  the 
amount  due;  and  by  keeping  it  in  tender  for  him  until 
the  trial,  if  it  then  remains  unaccepted,  to  be  released 
from  any  admission,  by  reason  of  it,  and,  in  case  the  plain- 
tiff failed  to  recover  more  than  the  offer,  that  then  the 
defendant  might  use  it  to  recover  costs  against  the  plain- 
tiff from  the  time  the  tender  was  made.  But  the  statute 
does  not  provide  for  any  other  rejection  of  the  tender, 
but  the  expiration  of  the  time  stated  in  it,  which  is  the 
time  of  the  trial.  It  gives  the  plaintiff  the  right  to  choose 
at  that  time  between  a  trial  and  acceptance  of  the  offer.  It 
recognizes  no  affirmative  action  on  the  part  of  the  plain- 
tiff respecting  it,  other  than  accepting  it,  or  going  to  trial 
with  the  subsisting  offer  unaccepted.  Then,  for  the  first 
time,  does  the  defendant  acquire  any  right  under  it,  or  to 
use  it  for  any  purpose.  A  plaintiff  may,  in  the  animosity 
engendered  by  his  contention  or  disagreement  with  a  de- 
fendant, especially  in  cases  where  the  amount  in  dispute 
is  unliquidated  and  uncertain,  when  an  offer  of  judgment 
is  first  presented,  say,  "I  will  not  accept  it;"  but  before 
the  time  fixed  by  the  statute  expires,  cooler  and  more 
moderate  judgment  may  prevail;  and  before  trial,  rather 
than  enter  upon  a  contest,  he  may  conclude  to  accept  it 
I  think  it  is  not  only  within  the  literal  terms  of  the  stat- 
ute, but  within  its  policy,  to  permit  him  to  do  so.  I  think 
a  defendant  might  as  well  be  precluded  from  answering  in 
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a  civil  suit  after  service  of  summons,  and  within  the  time 
allowed  him  by  statute  to  do  so,  because  he  had  in  the 
mean  time  said  he  would  not  answer. 

In  a  late  case  in  California,  decided  since  this  case  was 
heard  in  the  district  court,  (Scammon  v.  Denio,  14  Pac. 
Rep.,  98),  I  think  the  precise  point  in  controversy  here, 
at  least  in  principle,  was  passed  upon.  The  statute  was 
substantially  like  ours,  except  that  it  gave  the  plaintiff 
five  days  to  accept  the  offer,  instead  of  up  to  the  time  of 
trial.  The  defendant,  less  than  five  days  before  the  trial, 
made  an  offer  of  judgment.  The  plaintiff  refused  it.  On 
the  trial,  the  plaintiff  recovered  less  than  the  offer.  The 
defendant  claimed  the  benefit  of  his  offer,  upon  the  ground 
that  it  had  been  made  and  refused,  and  the  district  court 
so  held.  The  court,  in  reversing  that  judgment,  say:  "It 
will  be  observed  that  this  section  requires  no  affirmative 
action  on  the  part  of  the  plaintiff,  unless  he  elects  to  ac- 
cept the  offer,  and  then  he  must  give  and  file  a  notice  of 
acceptance.  There  is  no  provision  for  an  affirmative  re- 
fusal to  accept,  and  he  may  give  and  file  the  notice  at  any 
time  within  five  days.  The  offer,  therefore,  has  no  effect 
whatever  until  after  the  expiration  of  five  days,  unless,  be- 
fore that,  plaintiff  accepts  in  the  mode  provided  *  * 
*  It  is  true  that  the  court  found  that  appellant  refused  to 
accept  the  offer,  but,  in  the  first  place,  there  is  no  pro- 
vision for  a  refusal,  except  by  a  failure  to  file  and  serve  a 
notice  of  acceptance,  which  may  be  done  at  any  time  within 
five  days."  The  court  also  further  found,  in  that  case, 
that  the  court  below  erred  in  finding  the  fact  that  there 
was  a  refusal;  but  it  argued,  as  above  stated,  upon  the 
theory  that  there  was.  If  the  case  at  bar  is  reversed,  on 
another  trial  in  the  district  court,  it  will  be  identical  with 
Scammon  v.  Denio.  The  defendant  will  have  the  benefit 
of  an  offer  of  judgment,  which  the  plaintiff  is  denied  the 
privilege  of  accepting  within  the  statutory  time,  by  rea- 
son of  the  refusal  before  made. 

This  discussion  is  not  upon  a  case  where  the  defendant, 
acting  upon  the  refusal  of  the  plaintiff  to  accept,  has  un- 
dertaken to  withdraw  his  offer,  and  all  claim  of  benefit 
under  it,  as  though  it  had  never  been  made.     It  is  not 
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claimed  that  the  offer  was  withdrawn,  and  in  the  opinion 
just  read  it  is  said:  "There  is  nothing  in  the  case  that 
could  be  treated  as  a  withdrawal"  Indeed,  no  such  claim 
could  be  made ;  for  defendant,  in  his  answer  to  the  letter 
of  plaintiff,  which  is  construed  as  a  refusal,  in  refusing  to 
make  any  further  offer,  expressly  reaffirms  his  offer  by  say- 
ing: "We  would  rather  proceed  than  accept  your  terms. 
Have  nothing  further  to  say  upon  the  subject."  The  offer, 
then,  remained  in  full  force,  and  I  think  could  have  been* 
accepted  after  as  well  as  before,  and  at  any  time  beiore 
trial. 

I  think  the  judgment  and  order  appealed  from  should 
be  affirmed. 


WILLIAM  E.  BUKLOCK,  and  Another,  Appellants, 
V.  ELIZABETH  SHUPE,  and  Another,  Eespond- 

ENTS. 

Pleading  and  Practice. — Notice  op  Motion  for  New  Trial.— 
'  Where,  after  a  decision  rendered  by  the  court,  a  party  against 
whom  the  decision  was  made  applies  for  time  in  which  to  give 
notice  of  his  intention  to  move  for  new  trial,  such  application 
is  not  such  a  waiver  of  the  notice  of  decision  required  by  section 
536  of  the  Code  of  Civil  Procedure,  as  to  cause  the  time  for  giv- 
ing notice  of  intention  to  move  for  new  trial  to  begin  to  run. 

Id.— Lack  of  Diligence  in  Prosecuting  New  Trial. — The  ques- 
tion of  want  of  diligence  in  prosecuting  a  motion  for  new  trial  is 
one  resting  in  the  sound  discretion  of  the  court  trying  the  motion 
and  in  the  absence  of  anything  showing  that  the  court  did  not 
exercise  a  sound  discretion,  the  action  of  the  trial  court  concern- 
ing the  question  of  diligence  will  not  be  disturbed. 

Id.— Fraud.— A  cross-complaint  alleging  that  the  real  property  in 
dispute  belonged  to  S.,  deceased,  that  defendants  were  his  heirs, 
that  one  defendant  in  the  action,  as  administratrix  of  said  de- 
ceased, obtained  an  order  from  the  probate  court  for  a  sale  of  the 
said  property;  that  at  the  sale  one  H.  became  the  purchaser,  sub- 
ject to  confirmation,  that  before  confirmation  H.  became  insol- 
vent and  repudiated  the  sale  and  did  not  pay  the  purchase  price, 
that  afterwards  plaintiffs  obtained  judgment  against  H.  and  sold 
H.'s  interest  on  execution;  that  they  falsely  and  fraudulently  rep- 
resented to  the  probate  court  that  H.  had  the  equitable  estate  in 
said  property,  which  they  had  bought,  and  that  the  sale  should 
be  confirmed  to  them;  that  the  probate  court,  well  knowing  the 
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above  facts,  made  a  pretended  order  confirming  said  sale  at  the 
solicitation  of  plaintiffs;  that  on  the  administratrix  refusing  to 
make  the  deed  she  was  removed,  and  another  person  appointed 
who  did  make  the  deed;  held^  that  the  cross-complaint  charged 
fraud  and  that  the  rejection  of  proof  under  it  was  error. 

Appeal  from  an  order  of  the  district  court  of  the  first 
district  granting  a  new  trial.     The  opinion  states  the  facts. 

Mr.  James  N.  Kimball,  and  Mr,  A,  R,  Heywood,  for 
appellants. 

Defendant's  written  request  for  a  stay  of  proceedings 
was  a  waiver  of  any  possible  necessity  that  plaintiflF  might  be 
undep  of  giving  notice  of  the  decision  of  the  court:  Cottle 
V.  LeHch,  43  Cal.,  322;  Thorn  v.  Finn,  10  Pac.  Eep., 
414;  Allenspach  v.   Wagner,  10  Pac.  Rep.,  805. 

It  was  also  a  written  acknowledgment  of  notice,  as  the 
request  was  in  writing  and  showed  by  its  language  that  de- 
fendants' attorney  was  fully  cognizant  of  the  decision  of 
the  court  beyond  all  doubt:  Mullaly  v.  Irish,  11  Pac. 
Rep.,  217. 

He  certainly  is  foreclosed  from  saying  that  he  had  no 
notice.  A  written  notice  would  only  convey  to  him  what 
he  had  already  on  the  very  day  of  filing  decision  acknowl- 
edged in  writing,  and  its  service  would  therefore  have  been 
a  vain  act:  Barron  v.  Deleval,  58  Cal.,  98;  Hayne,  New 
Trial,  sec.  19. 

The  law  discourages  the  doing  of  vain  acts. 

The  defendants  were  also  guilty  of  gross  laches  in  call- 
ing up  settlement  of  statement;  it  being  served  May  1,  and 
settled  July  29,  1886. 

Plaintiffs'  motion  to  dismiss  defendants'  motion  for  new 
trial  should  have  been  granted. 

Statement  settled  and  filed  July  29, 1886,  and  our  motion 
filed  May  6,  1887.  This  is  such  laches  or  abandonment  on 
part  of  defendant  as  should  dismiss  motion  for  new  trial : 
Eckstein  v.  Cahlewood,  27  Cal.,  413,  sec.  537,  Code  C. 
P.;  Boggs  v.  Clark,  37  Cal,  237. 

The  court  held  correctly  in  sustaining  objection  to  evi- 
dence under  cross-complaint.     It  does  not  state  any  facts 
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that  would  constitute  fraud.  To  prove  fraud,  facts,  and 
not  conclusions,  must  be  stated:  Bliss  Code  Pleading,  sec, 
211. 

The  matters  therein  stated  were  exclusively  in  the  jur- 
isdiction of  the  probate  court,  and  if  that  court  erred  ad- 
vantage could  only  be  taken  by  appeal:  Wells  Jurisdic- 
tion, sec.  274;  Florentine  v.  Barton,  2  Wallace,  210; 
Utah  Laws,  1884,  p.  161,  sec.  37. 

In  any  event  it  would  be  wholly  incompetent  to  dispute 
the  adjudications  of  the  probate  court  by  parol  testimony. 
That  court  says  that  Higginbotham  did  have  an  interest  in 
that  property,  and  that  adjudication  stands  to-day. 

We  maintain  that  the  decision  was  squarely  within  the 
law:  Comstock  v.  Crawford,  3  Wallace,  396;  Floren- 
tine V.  Barton,  2  Wallace,  210;  McNitt  v.  Turner, 
16  Wallace,  352;  Kelly  v.  Morrell,  29  Fed.  Rep,  736; 
Fisher  v.  Bassett,  33  Am.  Dec.,  239;  Res  Adjudicate 
(Wells)  sec.  386. 

A  minor  being  a  party  does  not  change  the  law:  Re 
Haivley,  100  New  York,  206;  String  fellow  v.  Cain,  9 
Otto,  610. 

Mr,  Thamas  Maloriey,  for  respondents. 

The  time  within  which  the  law  requires  respondents  to 
give  notice  of  their  intention  to  move  for  a  new  trial 
does  not  begin  to  run  till  written  notice  of  the  decision  is 
filed  and  served  on  them:  Biagi  v.  Hawe^,  66  Cal.,  469; 
S.  C,  6  Pac.  Rep.,  100;  Emerie  v.  Alvarado,  64  CaL, 
529;  S.  C,  1  West  Coast  Rep.,  414;  PeopU  ex  rel  v. 
Center,  64  Cal.,  551,  570;  S.  C,  5  Pac.  Rep.,  268;  Car- 
penter V.  Thursten,  30  Cal.,  125;  Roussin  v.  Stewart,  33 
Cal.,  208;  Sawyer  v.  San  Francisco,  50  Cal.,  375;  State 
ex  rel  v.  Murphy,  (Sup.  Ct.  Nev.),  6  West  Coast  Rep., 
351;  S.  C,  6  Pac.  Rep.,  340;  Filer  v.  Frevert,  18  Nev., 
278;  Carpenter  v.  Hewel,  67  Cal,  589;  S.  C,  6  West 
Coast  Rep.,  732;  S.  C,  8  Pac.  Itep.,  314. 

In  construing  a  similar  statute  in  New  York  it  was  held: 
"That  it  is  not  enough  that  the  party  have  knowledge  of 
the  judgment  or  order;  that  no  oral  communication  nor 
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presence  in  court  and  hearing  the  decision  announced  or 
the  order  or  judgment  declared  by  the  court  is  suflBcient: 
Frt/  V.  Bennett,  16  How.  Pr.,  402. 

This  language  is  approved  and  adopted  by  the  supreme 
court  of  California  in  Biagi  v.  Hawes,  66  Cal.,  472.  See 
also  the  following  New  York  authorities  construing  the 
parent  statute:  Staring  v.  James,  13  How.  Pr.,  428;  VaU 
tiiie  V.  National  Loan  Fund  L.  A,  Society,  19  How.  Pr. 
Rep.,  517;  Rankin  v.  Pine,  4  Abb.,  310. 

As  above  stated,  an  order  granting  a  new  trial  upon  any 
ground  of  hxct,  is  discretionary  with  the  trial  judge,  and 
his  ruling  will  not  be  reversed,  unless  it  plainly  appears 
that  this  discretion  has  been  abused:  Gears  Index  Dig., 
p.  640,  sec.  6,  and  authorities  cited;  Newton  v.  Broicn,  2 
Utah,  129;  Cooney  v.  Furlong,  66  Cal.,  520;  Gerald  v. 
Brunswi^^k,  et  a/.,   67  Cal.,  520;  Pico  v.  Cohn,  67  Cal.,  258. 

Proceedings  in  the  probate  court  were  fatally  defective. 
No  petition  for  sale  of  land. 

The  petition  for  the  sale  is  a  jurisdictional  fact  and  must 
be  shown,  and  all  other  statutory  requirements  must  be 
complied  with:  Cain  Heirs  v.  Young,  1  Utah,  369;  Ethell 
V.  Nichols,  1  Idaho,  741;  Bloomy.  Bur  dick,  1  Hill,  130;  8. 
C.  37  Am.  Dec.,  299,  n.;  Stephenson  Heirs  v.  McCreary,  51 
Am.  Dec,  102;  Tucker  v.  Harris,  13  Ga.,  1;  S.  C,  58  Am. 
Dec.,  488;  Gelstrop  v.  Moore,  26  Miss.,  206;  S.  C,  59  Am. 
Dec.,  254;  Warten  v.  Howard,  41  Am.  Dec,  607;  Doe,  ex 
dem,  V.  Henderson,  48  Am.  Dec,  216  note;  Atkins  v.  Kir- 
wan,  20  Wend;  S.  C,  32  Am.  Dec,  540,  n.;  Reynolds  v. 
\tiUon,  15  ni.;  S.  C,  60  Am.  Dec,  753. 

The  cross-complaint  was  in  all  respects  sufficient:  Kin- 
derv.  Morcy,  7  Cal.,  206;  Crocker  v.  Higgins,  7  Conn.,  342. 

The  decree  of  the  probate  court  as  shown  on  its  face  and 
by  the  record  is  erroneous  and  improper.  "Improper  de- 
crees against  infants  may  be  set  aside  by  original  bill, 
although  not  obtained  by  fraud  or  collusion:"  Story's  Eq. 
PL,  sec  427;  Mitf.  Eq.  PL,  94;  1  Dan*L  Chry.  Pr.,  202; 
Cooper's  Eq.  PL,  98;  Talbot  v.  Provine,  7  Bax.,  502-509; 
McOavoc  V.  Bell,  3  Cold.  517. 
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BOREMAN,  J.: 

The  plaintifiPs  (appellants)  brought  their  action  against 
the  defendants  for  the  possession  of  certain  real  estate, 
claiming  ownership.  The  defendants  filed  their  answer, 
cross-complaint,  and  amended  cross-complaint,  claiming 
to  hold  the  property  as  the  sole  heirs  of  Brigham  Shupe, 
deceased.  Upon  the  case  being  heard,  judgment  was 
rendered  for  the  plaintiflfs.  Thereafter  the  defendants 
made  their  motion  for  a  new  trial,  which  motion  the 
plaintiflfs  moved  the  court  to  dismiss.  The  motion  to  dis- 
miss was  overruled,  and  the  motion  for  a  new  trial  was 
granted,  and  thereupon  the  plaintiffs  appealed  to  this  court 
from  such  orders. 

The  plaintiflfs  maintain  that  the  court  below  had  no  au- 
thority to  consider  the  defendants'  motion  for  a  new  trial, 
alleging  that  it  was  not  filed  in  time,  and  no  notice  or  state- 
ment was  filed  in  time.  The  statute  says  that  "the  party 
intending  to  move  for  a  new  trial,  must,  within  ten  days 
after  the  verdict  of  the  jury,  if  the  action  were  tried  by 
a  jury,  or  after  notice  of  the  decision  of  the  court 
or  referee,  if  the  action  were  tried  without  a  jury, 
file  with  the  clerk,  and  serve  upon  the  adverse  party, 
a  notice  of  his  intention,  designating,"  etc.  Laws  Utah 
1884,  p.  246,  sec.  536.  The  case  was  tried  -by  the  court 
without  a  jury,  and  the  findings  and  decision  and  judg- 
ment were  made  and  filed  on  the  same  day,  the  25th  of 
February,  1886.  No  notice  of  the  decision  was  given  to 
the  defendants,  as  contemplated  by  the  section  of  the 
statute  referred  to,  but  the  defendants'  attorney,  on  the 
same  day  that  the  decision  was  rendered,  wrote  a  note  to 
the  judge  who  tried  the  case,  asking  a  stay  of  proceedings 
for  30  days,  to  prepare  and  file  the  motion  and  statement 
for  a  new  trial,  and  the  extension  of  time  was  granted-  On 
the  26th  of  March,  1886,  another  order,  dated  24th  of 
March,  1886,  was  filed,  giving  20  additional  days  from  the 
date  of  the  order  within  which  to  prepare,  file,  and  serve 
notices,  motions,  and  statements  for  a  new  trial  and  ap- 
peal. The  plaintiflfs  contend  that  these  applications  and 
orders  for  the  stay  of  proceedings  were  a  waiver  of  the 
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notice  of  the  decision,  which  the  statute  requires  to  be 
given.  We  have  no  doubt  that  the  giving  of  the  notice  of 
intention  to  move  for  a  new  trial  was  a  waiver  of  the 
notice  of  the  decision,  under  the  authorities  referred  to 
by  the  plaintiffs,  {Cottle  v.  LeacK  43  Cal.,  322;  Thorn  v. 
Finn,  10  Pac.  Rep.,  414;)  and  for  some  purposes  the  law 
does  no  doubt  consider  mere  knowledge  as  equivalent  to 
notice;  but  this  does  not  hold  good  in  all  cases.  It  does 
tiOt  seem  that  the  provision  of  the  statute  that  the  time  to 
give  the  notice  of  the  intention  begins  to  run  from  the  time 
of  the  notice  of  the  decision,  and  that  notices  must  be  in 
•  writing,  could  be  held  to  mean  that  mere  knowledge  is 
notice.  Where  the  party  has  knowledge,  and  acts  in  the 
manner  pointed  out  in  the  statute  as  to  follow  the  notice, 
there  would  be  good  reason  to  treat  his  action  as  a  waiver 
of  the  notice,  or  as  equivalent  to  the  notice.  But  we  are 
not  prepared  to  say  that  anything  short  of  doing  some- 
thing which  the  statute  points  out  as  to  follow  or  be  pre- 
ceded by  the  notice,  would  be  or  could  be  treated  as  a 
waiver  of  the  notice.  The  party  must  do  some  affirmative 
iU)t  pointed  out  in  the  statute  as  not  necessary  to  be  done 
until  after  the  notice.  The  statute  says  that  the  notice  of 
intention  to  move  for  a  new  trial  need  not  be  made  until 
After  notice  of  the  decision,  but  if  the  party  proceeds  to 
jfive  his  notice  of  intention  without  waiting  for  the  notice 
of  the  decision,  the  inference  would  be  that  he  had 
Waived  the  notice  of  decision.  The  asking  of  a  stay  of 
proceedings  to  prepare  the  notice  of  intention,  etc.,  would 
Mem  not  to  be  a  waiver  of  the  statutory  right  to  have  a 
Written  notice  before  he  should  file  or  serve  the  notice  of 
intention.  This  is  the  view  taken  by  the  supreme  court  of 
Oalifomia,  of  a  like  statute,  and  it  seems  to  be  the  most 
reasonable  rule  to  reconcile  the  conflicting  viewa  Biagi 
t.  Howes,  66  Cal.,  469,  6  Pac.  Rep.,  100;  Carpenter  v. 
6ewel  67  Cal.,  589,  8  Pac.  Rep.,  314;  People  v.  Carter, 
64  CaL,  561,  5  Pac.  Rep.,  260.  The  plaintiffs  (appellants) 
further  contend  that  the  defendants'  motion  for  a  new  trial 
dhould  have  been  dismissed,  because  it  was  not  prosecuted 
with  diligence.  There  was  a  long  delay  in  the  disposition 
of  the  motion  for  a  new  trial,  but  no  injury  appears  to 
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have  resulted.  The  plaintiflfs  had  not,  prior  to  action  by 
the  defendants,  made  any  move  to  dismiss.  Plaintiflfs'  ac- 
tion was  taken  subsequent  to  action  by  the  defendants. 
The  well-known  burdened  condition  of  the  docket  of  the 
court  may  have  had  something  to  do  with  the  delay  in  the 
hearing  of  the  motion;  but  whether  this  be  so  or  not,  the 
question  of  the  want  of  diligence  is  one  resting  in  the 
sound  discretion  of  the  court  which  passed  upon  the  mo- 
tion. Boggs  v.  Clark,  37  Cal.,  236.  In  the  absence  of 
anything  showing  that  the  court  did  not  exercise  a  sound 
discretion,  this  court  will  not  disturb  the  action  of  the 
court  below,  so  far  as  it  concerns  the  question  of  dili-* 
gence. 

It  was  claimed  by  the  defendants  in  their  application 
for  a  new  trial  that  the  court,  on  the  trial  of  the  case,  had 
rejected  evidence  tending  to  show  fraud  as  set  up  in  the 
cross-complaint.  The  appellants  contend  that  such  rejec- 
tions were  not  grounds  for  granting  a  new  trial,  but  were 
correct  rulings;  that  the  cross-complaint  made  no  state- 
ment of  facts  that  would  constitute  fraud.  The  cross- 
complaint,  as  amended,  alleges  in  substance  that  the  prop- 
erty belongs  to  the  defendants  as  the  sole  heirs  of  Brig- 
ham  Shupe,  deceased — one  defendant  being  the  wife,  and 
the  other  the  child,  of  said  Brigham  Shupe,  deceased; 
that  the  defendant  Elizabeth  Shupe,  as  administratrix,  ob- 
tained an  order  for  the  sale  of  the  real  estate  in  question, 
and  at  the  sale  S.  H.  Higginbotham  became  the  purchaser 
at  $950  cash,  subject  to  approval  by  the  probate  court; 
that  the  probate  court  delayed  confirming  the  sale;  that  in 
the  mean  time  Higginbotham  became  insolvent,  and  noti- 
fied the  administratrix  and  the  probate  court  that  he  could 
not  pay  for  the  land,  and  that  he  repudiated  the  sale;  that 
after  this  time  the  plaintiflfs  sued  and  obtained  judgment 
against  Higginbotham,  and  sold  on  execution  such  interest 
as  Higginbotham  had  in  the  property;  that  he  falsely  and 
f raudently  represented  to  the  probate  court  that  Higgin- 
botham had  an  equitable  interest  which  they  had  bought 
at  the  sheriflf's  sale,  and  were  entitled  to  have  the  sale 
made  by  the  administratrix  to  Higginbotham  confirmed  to 
them;  that  they  intended  to  mislead  the  probate  court  by 
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such  false  and  fraudulent  representations;  that  Higgin- 
botham  never  paid  said  $950,  or  any  part  of  it;  that  said 
plaintiffs  never  paid  said  sum  or  any  part  of  it;  that  plain- 
tiffs well  knew  that  said  Higginbotham  had  never  paid  any 
part  of  said  money,  and  the  probate  court  likewise  knew 
these  facts;  that  the  probate  court,  at  the  solicitation  of 
the  plaintiffs,  with  these  facts  before  it  and  before  them, 
made  a  pretended  order  confirming  said  sale  to  the  plain- 
tiffs, in  fraud  of  the  rights  of  the  heirs;  that  because  the 
administratrix  refused  to  make  the  deed  to  the  plaintiffs 
without  having  received  any  pay  th^efor,  she  was  removed 
from  her  position  as  administratrix,  and  another  person 
appointed  thereto,  who  did  make  the  deed.  These  facts,  if 
proven,  would  have  shown  a  most  bald  fraud.  They  would 
have  shown  that  the  plaintiffs  were  endeavoring,  through 
the  forms  of  law,  but  without  a  shadow  of  right,  moral  or 
legal,  to  appropriate  the  property  of  others  without  having 
paid  for  it,  and  knowing  that  the  party  through  whom 
they  were  claiming  it  had  never  paid  for  it  In  passing 
upon  the  matters,  the  probate  court  had  to  decide  that 
Higginbotham  had  such  an  interest  in  the  real  estate  as 
was  subject  to  levy  and  sale  under  execution,  when  that 
was  a  question  for  a  court  of  more  extended  jurisdiction, 
and  not  one  for  the  probate  court — a  court  of  but  limited 
jurisdiction.  The  rejection  of  the  proofs  offered  by  the 
defendants,  of  the  facts,  was  therefore  error.  The  evi- 
dence should  have  been  admitted.  The  motion  for  a  new 
trial  was  properly  granted.* 

We  see  no  error  in  the  action  of  the  court  below  in  grant- 
ing the  motion.  The  order  granting  it  is  therefore  af- 
firmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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UNITED  STATES,  Respondent,  v.   JOHN  HAERI8, 

Appellant. 

Criminal.  Law.— Unlawful.  Cohabitation.— The  crime  of  unlawful 
cohabitation  is  proved  by  showing  that  as  to  the  legal  wife,  she 
lives  in  defendants  vicinity  and  bears  his  name,  that  he  maintains 
and  supports  her  household  and  visits  her  for  that  purpose,  the 
cohabitation  with  the  f)olygamou8  wife  being  admitted. 

Id.— Id.— Presumption  as  to  Legal.  Wipe.— If  a  man  visits  his  legal 
wife  while  she  lives  in  his  vicinity  and  bears  his  name  and  her 
household  is  maintained  by  him,  the  presumption  of  law  is  con- 
clusive that  the  man  visits  the  wife  as  her  husband  and  in  no  other 
character. 

Appeal..— CoNPMCT  in  Testimony.— Where  there  is  a  substantial 
conflict  in  the  testimony,  the  appellate  court  will  not  reverse  the 
judgment  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence. ' 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  and  from  an  order  refusing  a  new  trial 
The  opinion  states  the  facts. 

Mr.  S.  R.  Thurman  and  Mr.  George  Sutherland,  for 
appellant 

Mr.  George  S,  Peiers,  for  respondent 

Boreman,  J. :  t 

The  defendant  was  indicted  for  the  crime  of  unlawful 
cohabitation ;  was  tried  and  convicted.  He  made  his  motion 
for  a  new  trial,  which,  being  overruled,  he  has  appealed  to 
this  court  from  the  judgment  and  from  the  order  overruling 
the  motion  for  a  new  trial.  It  is  assigned  for  error  that  the 
court  charged  the  jury  as  follows:  "If  in  this  case,  or  any 
other,  the  legal  wife  of  the  defendant  lives  in  the  same 
vicinity  with  him,  in  a  household  maintained  in  part  by 
him,  that  is  cohabitation  with  his  legal  wife.  It  is  abso- 
lutely and  conclusively  cohabitation  with  his  legal  wife." 
The  objection  to  this  language  of  the  court  is  that  proof 
that  the  legal  wife  lives  in  the  vicinity  of  the  defendant 
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and  he  contributes  to  her  support,  is  not  sufficient  to  war- 
rant a  conviction  for  the  offense  charged.  The  language 
quoted  is  but  a  small  extract — a  mere  part  of  one  sentence 
of  the  charge  of  the  court  It  does  not  fairly  represent  the 
lower  court  All  that  the  court  said  upon  the  point  should 
have  been  given.  The  residue  of  the  charge  upon  that 
point  may  have  given  a  different  meaning  from  the  ex- 
tract which  is  objected  to.  There  is  no  warrant  in  the 
law  for  cutting  out  a  part  or  a  whole  of  a  sentence  of  a 
charge  and  making  objections  thereto.  The  whole  of  a 
charge  bearing  upon  the  objectionable  part  must  be  con- 
sidered with  it  We  have  heretofore  called  attention  to 
this  practice.  The  appellate  court  will  consider  the  whole 
charge  together,  and  will  not  reverse  when  the  law  has 
been  thus  properly  presented  to  the  jury.  The  other  parts 
of  the  charge,  bearing  upon  the  portion  objected  to  and 
including  it,  read  as  follows:  "The  prosecution  is  brought 
under  the  act  of  Congress  of  the  United  States,  which  was 
approved  March  22,  1882,  commonly  known  as  the  'Ed- 
munds Law,'  and  the  section  under  which  it  is  brought 
reads  as  follows:  *That  if  any  male  person,  in  any  terri- 
tory, or  other  place  where  the  United  States  have  exclusive 
jurisdiction,  hereafter  cohabits  with  more  than  one  woman, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  punished,'  etc.  The  section  of  the  statute 
under  which  the  prosecution  is  brought  is  to  be  construed 
with  the  balance  of  the  act,  and  is  intended  to  prohibit  a 
man,  who  has  formerly  entered  into  the  plural  marriage 
relation,  from  actually  or  apparently  before  the  world  con- 
tinuing the  plural  marriage  relation.  It  aims  at  the 
wrongful  example  or  appearance,  as  well  as  the  actual  con- 
tinuance, of  the  polygamous  relation,  without  reference  to 
what  may  actually  take  place  with  his  plural  or  polygamous 
wife.  Therefore  if  you  believe  beyond  a  reasonable  doubt, 
from  the  evidence  given  before  you,  that  before  the  earliest 
date  mentioned  in  this  indictment,  to-wit,  October  1,  1884, 
the  defendant  entered  into  marriage  or  assumed  marriage 
relations  with  the  two  women  named  in  the  indictment, 
and  that  within  the  time  covered  by  the  charge  he  con- 
tinued such  relations  with  both  of  said  women,  by  living 
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with,  holding  them  out,  or  doing  any  of  the  acts  which 
usnally  characterize  the  relation  of  husband  and  wife,  and 
that  it  was  done  by  virtue  of  such  marriage  relation,  then 
he  would  be  guilty  as  charged;  and  it  is  not  necessary  to 
show  that  he  actually  had  intercourse  with  either  of  the 
the  wives  within  the  period  named.  If  you  find  that  the 
defendant  was  married  to  Ann  Harris,  and  that  the  mar- 
riage was  legal,  and  that  he  afterward  entered  into  a  mar- 
riage relation  with  the  other  woman  named  Emma  Ainge 
Harris,  and  that  at  the  time  he  entered  into  the  second  mar- 
riage he  was  living  with  the  woman  first  named  as  his  wife, 
then  the  presumption  would  be  that  he  was  married  to  her  and 
that  she  was  his  wife.  Now,  gentlemen,  in  proving  cohab- 
itation with  two  women,  the  rule  is  different  as  to  proving 
cohabitation  with  the  legal  wife  and  with  the  illegal  wife, 
because  the  law  presumes  that  a  man  doe.s  what  it  is  his 
legal  duty  to  do;  that  is,  cohabits  with  his  legal  wife.  If 
in  this  case,  or  any  other,  the  legal  wife  of  the  defendant 
lives  in  the  same  vicinity  with  him,  bearing  his  name,  in  a 
household  maintained  in  part  by  him;  that  is  cohabitation 
with  his  legal  wife.  It  is  absolutely  and  conclusively  co- 
habitation with  his  legal  wife;  because,  whatever  he  does 
with  her  is  done  as  a  husband.  He  is  her  husband,  and  he 
cannot  throw  off  the  obligation  that  he  bears  to  her  volun- 
tarily; and  it  would  make  no  difference  that  they  have 
made  an  agreement  that  they  will  separate  and  go  apart, 
because  it  is  against  public  policy,  and  against  the  policy 
of  the  law  under  which  this  prosecution  is  brought  to  en- 
courage the  practice  of  a  man  leaving  his  legal  wife  and 
living  with  another  wife.  It  is  also  against  the  policy  of 
the  law  to  practice  the  maintaining  of  other  wives  than  his 
legal  wife.  So,  if  you  find  in  this  case,  beyond  a  reason- 
able doubt,  that  during  the  time  covered  by  the  indictment 
he  was  in  the  habit  of  contributing  to  the  support  of  his 
legal  wife,  who  lived  in  his  vicinity  and  bore  his  ncune 
openly  before  the  world,  that  would  be  cohabitation  within 
the  meaning  of  this  act.  When  you  come  to  cohabitation 
with  the  illegal  wife,  then  the  presumptions  are  all  against 
it.  All  legal  presumptions  are  against  cohabitation  with 
thie  illegal  wife,"  etc.     Subsequently  the  jury  returned  ioto 
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court  for  further  instructions,  and,  in  answer  to  their  in- 
quiry, the  court  said:  "As  I  told  you  in  the  general  charge, 
the  charge  against  the  defendant  is  for  cohabiting  with  two 
women.  Now,  in  this  case,  as  I  understand  the  argument 
of  counsel  and  the  testimony  of  defendant,  cohabition  with 
the  plural  wife,  or  illegal  wife,  is  not  denied;  so  the  ques- 
tion is  as  to  whether  cohabitation  with  the  legal  wife  is 
shown.  If  you  find  that,  at  the  time  he  married  the  second 
wife  he  was  living  with  a  wife,  at  that  time,  that  he  was 
living  with  a  wife  and  maintaining  a  household,  the  pre- 
sumption would  be  that  that  was  his  legal  wife,  because 
the  presumption  would  be  that  their  relations  were  proper, 
and  there  is  a  presumption  that  a  man  lives  and  cohabits 
with  his  legal  wife — a  presumption  just— simply  upon 
proof  that  she  is  his  legal  wife  and  is  alive — there  is  a  pre- 
sumption that  he  cohabits  with  her.  I  charged  you  before 
and  I  charge  you  again  that  proof  that  the.  legal  wife  lives 
in  the  vicinity  of  the  husband,  where  he  is  living  with  his 
illegal  wife,  bearing  his  name  openly  and  maintaining  a 
household,  and  he  is  maintaining  her  or  contributing  to 
her  support,  and  visiting  her  for  that  purpose;  that  is  co- 
habitation with  her.  That  amounts  to  cohabitation.  That 
is  upon  the  theory  that  it  is  the  duty  of  the  husband  to 
cohabit  with  bis  wife.  Their  relations  are  legal.  They 
can't  agree  to  separate.  No  agreement  between  husband 
and  wife  can  resolve  the  marriage  relation.  It  is  against 
public  policy  and  the  law  that  any  such  thing  should  be 
permitted;  it  is  against  the  public  law  to  separate  by  agree- 
ment and  live  with  some  other  woman.  If  the  legal  wife 
was  living  in  a  household,  bearing  his  name,  maintaining 
a  household,  and  he  was  furnishing  it  and  visiting  her  for 
that  purpose  at  all,  he  visited  her  as  her  husband,  she  being 
his  wife,  and  that  would  amount  to  cohabitation  with  her. 
That  is  what  I  intended  to  say  and  supposed  I  did  say.  * 
*  *  Of  course  it  requires  proof  that  he  contributed  to 
her  support."  Mr.  Sutherland,  one  of  the  attorneys  for 
the  defendant,  remarked:  "I  didn't  understand  your 
honor  to  charge  the  jury  that  the  presumption  arising  from 
marritige  is  conclusive  cohabitation?"  In  reply  the  court 
^id:     "No,  I  don't  mean  to  say  that  in  a  case  if  the  only 
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testimony  was  that  a  man  married  20  years  ago,  and  the 
proof  stopped  right  there,  it  would  be  presumptive  evidence 
and  sufficient  of  itself  to  show  that  he  was  still  cohabiting 
with  her;  but  when  that  is  followed  by  proof  that  she  is 
still  alive,  and  lives  near  him,  and  bears  his  name,  living 
in  a  household  that  he  maintains  and  visits;  that  is  cohabi- 
tation. I  don't  think  a  husband  can  say,  when  his  legal 
wife  is  living  in  his  vicinity,  bearing  his  name,  and  he  is 
maintaining  the  household  she  lives  in — I  don't  think  that 
because  he  has  illegal  relations  with  some  other  woman  he 
can  be  heard  to  say  that  he  does  not  associate  and  cohabit 
with  his  wife  when  this  is  shown."  A  juror  asked  as  to 
the  effect  of  defendant's  contributing  anything,  however 
small,  to  his  wife's  support.  The  court  said:  "If  he  con- 
tributes, and  visits  her  for  that  purpose,  that  is  sufficient 
Now,  remember,  all  this  must  be  within  the  time  covered 
by  this  indictment,"  etc.  The  defendant's  attorney  re- 
quested the  court  to  charge  that  the  question  whether  he 
lived  and  cohabited  with  his  first  wife  was  one  of  fact  for 
the  jury,  etc.  The  court  in  reply  told  the  jury  as  follows: 
"Yes,  it  is  a  question  of  fact;  all  these  things  are  questions 
of  fact  for  you  to  determine.  But  no  matter  what  they 
have  agreed  between  themselves,  or  what  may  be  the  under- 
standing, if  this  condition  of  things  I  have  mentioned  exists, 
if  the  wife  is  living  in  the  vicinity  of  the  husband,  main- 
taining a  household,  bearing  his  name,  and  he  contributes 
to  her,  maintaining  her  household,  and  visits  her  for  that 
purpose,  it  is  cohabitation  for  that  purpose."  To  an  in- 
quiry by  the  assistant  district  attorney,  in  reply  the  court 
said:  "Mr.  Evans,  I  charged  the  jury  in  the  Clark  Casey 
distinctly,  that  whenever  the  husband  visited  the  wife 
that  he  visited  her  as  his  wife,  and  he  could  not  be  heard 
to  say  that  he  visited  her  in  any  other  capacity,  and  I  mean 
to  say  that  same  thing  to  this  jury;  that  if  the  husband 
visits  his  wife,  she  is  his  wife — that  that  is  the  relation 
between  them,  and  they  cannot  by  agreement  sever  ii" 

The  supreme  court  of  the  United  States  has  said  that 
"it  is  the  practice  of  unlawful  cohabitation  with  more  than 
one  woman  that  is  aimed  at, — a  cohabitation  classed  with 
polygamy  and  having  its  outward  semblance.     It  is  not,  on 
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the  one  hand,  meretricious,  nnmartial  intercourse  with 
more  than  one  woman.  General  legislation  as  to  lewd 
practices  is  left  to  the  territorial  government.  Nor,  on  the 
other  hand,  does  the  statute  pry  into  the  intimacies  of  the 
marriage  relation."  Cannon  v.  U.  S.,  116  U.  S.,  72,  6  Sup. 
Ct.  Bep,  287.  It  is  not  necessary  therefore  to  prove  what 
occurs  in  the  intimacies  of*  the  marriage  relation.  It  is 
only  necessary  to  prove  that  which  has  the  outward  sem- 
blance of  polygamy.  That  is  substantially  what  the  court 
in  the  case  at  bar  told  the  jury.  It  said  in  effect  that  if 
the  jury  believed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  had  a  wife  when  he  entered  into 
the  illegal  relationship  with  Emma,  and  that  at  that  tune 
he  lived  and  cohabited  with  his  wife,  the  presumption  was 
that  such  relationship  between  him  and  his  legal  wife  con- 
tinued to  exist.  That  from  the  fact  of  marriage  between 
him  and  his  first  wife,  with  the  additional  proof  that  he  and 
his  first  wife  lived  in  the  same  vicinity;  that  she  was  recog- 
nized by  him  and  by  the  community  as  his  wife,  that  he 
contributed  to  her  support,  that  he  visited  her,  the  proof 
of  cohabitation  was  complete.  That  from  such  facts  the 
jury  were  authorized  to  conclude  that  the  defendant  was 
cohabiting  with  his  first  wife.  We  see  no  error  in  such  a 
presentation  of  law  to  the  jury.  It  was  not  necessary  for 
the  court  to  tell  the  jury  that  there  had  to  be  direct  proof 
that  the  defendant  was  occupying  the  house  with  the  first 
wife — that  he  was  sleeping  there  and  taking  his  meals 
there,  and  having  sexual  intercourse  with  her.  It  is  often 
in  these  cases,  as  in  other  criminal  cases,  that  direct  proof 
cannot  be  made,  but  circumstances  can  be  shown  from 
which  the  ultimate  facts  can  be  inferred. 

It  is  insisted  that  the  verdict  is  contrary  to  the  evidence. 
It  has  repeatedly  been  stated  by  this  court,  and  the  doctrine 
is  well  settled  elsewhere,  that  if  there  is  a  substantial  con- 
flict of  the  testimony,  the  court  will  not  reverse  the  case 
on  the  ground  that  the  verdict  is  contrary  to  the  evidence. 
In  the  case  at  bar  the  evidence  showed  that  defendant  had, 
even  down  to  the  day  of  trial,  two  wives,  one  a  legal  vife, 
and  the  other  a  woman  to  whom  he  had  been  married  as  a 
polygamous  wife.     To  his  legal  wife  he  had  been  married 
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• 
over  40  years  ago  in  England,  and  to  his  plural  wife  he 
had  been  married  only  some  12  years  ago.     He  admits  that 
he  is  living  and  cohabiting  with  his  illegal  wife;  that  he  is 
flaunting  the  polygamous  life   in  the  face  of  the  public, 
but  denies  that  he   is    cohabiting  with  his  lawful  wife. 
He  has  never  been  divorced  from   his  lawful  wife.     The 
polygamous    wife    and    his    legal     wife    live    close    to- 
gether   in    the   same    village,    and    on   the  same   block, 
on  the  same  side  of  the  block,  and  not  on  the  corner  lots, 
but  on  the  lots  lying  between  the  corner  lots,  and  they  live 
only  as  far  apart  as  across  the  street     The  defendant  had 
been  seen  in  the  yard  of  the  first  wife.     He  watered  his 
hotses  at  her  well,  and  passed  back  and  forth.     He  has 
always  recognized  the  first  wife  as  such,   and   the    com- 
munity in  which  they  live  have  also   recognized   her  as 
such.     He  deeded  to  her  the   property  where  she  lives. 
He  has  found  her  a  living.     He  supports  her.     He  sends 
her  provisions;  and,  whenever  she  has  wanted  a  sack  of 
flour,  he  would  take  it  to  her  and  put  it  in  her  flour-bin. 
He  visited  her  in  taking  the  flour  there,  and  he  was  seen  in 
her^yard.     He  associated  with  her  in  taking  her  from  her 
house  and  going  to  the  bishop's,  and  from  there  to  Ar- 
mistead's.     They  together  agreed  that  she  "would  separate 
from  him  as  his  wife,  if  he  would  deed  her  certain  property 
and  build  a  cei-tain  house."     The  condition  does  not  seem 
to  have  been  carried  out,  but  it  "stopped  there"  at  the 
making  of  the  agreement     From  these  and  like  facts  we 
can  well  see  that  the  jury  were  justified  in  concluding  that 
he  cohabited  with  his  first  wife.     It  does  not  require  very 
strong  proof  to  show  that  a  man  does  what  the  law  pre- 
sumes he  does  do  and  ought  to  do.     It  would,  as  the  court 
charged  the  jury,  require  much  stronger  proof  to  show  co- 
habitation with  the  illegal  wife,  but  there  is  no  question 
raised  as  to  cohabitation  with  the  illegal  wife,  6is  it  is  fully 
admitted  and  proved.     Because  there  was  some  evidence 
tending  to  show  that  the  defendant  had  not  lived  and  co- 
habited with  his  legal  wife,  this  court  would  not  be  justi- 
fied in  setting    aside  the   verdict  of    the  jury.     There 
was  sufficient  evidence  upon  which  to   base   the  verdict 
As  we  cannot  say  there  was  not  sufficient   evidence,  we 
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would  not  be  justified  in  reversing  the  case  on  the 
ground  of  insufficiency  of  the  evidence  to  authorize  the 
verdict 

The  other  points  raised  in  the  case  are  covered  by  what 
we  have  said  above,  and  do  not  require  any  further  con- 
sideration. We  see  no  error  in  the  record.  The  order  and 
judgment  are  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


WILLIAM    FAEREL,    Respondent,  v.  JAMES  PIN- 
GREE,  Appellant. 

Construction  op  Statutes. — Retroactive  Effect. — A  statute  will 
not  be  given  a  retrospective  effect,  unless  its  terms  show  clearly* 
a  legislative  intention  that  it  should  operate  retrospectively,  and 
where  an  act,  amending  an  act  relating  to  the  terms  of  County 
Treasurers  substituted  the  words  two  years  for  the  words  four 
years,  a  person  elected  to  the  office  before  the  term  of  the  incum- 
bent who  was  elected  and  had  served  almost  two  years  before 
the  passage  of  the  amendatory  act,  had  expired,  will  not  be 
entitled  to  the  office  as  against  the  incumbent. 

Appeal  from  a  judgment  of  the  district  court  of  tlx© 
first  district. 

The  facts  found  by  the  court  are  as  follows: 

1st  That  at  the  general  election  held  in  Weber  County, 
in  August,  1884,  R.  P.  Harris  was  duly  elected  county 
treasurer  of  Weber  County,  Utah.  That  he  thereafter, 
and  about  the  first  of  September,  1884,  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as  county  treas- 
urer. 

2d.  That  on  the  14th  day  of  February,  1887,  R.  P.  Har- 
ris died.  That  he  never  prior  to  his  death  resigned  his 
office  of  county  treasurer,  and  was  never  removed  there- 
from. 

3d.  That  since  his  death  no  person  has  been  appointed 
to  fill  said  office. 
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4th.  That  at  the  regular  general  election  in  August,  1886, 
the  defendant  was  elected  to  said  office  by  a  majority  of  the 
votes  cast  at  said  election  for  said  office,  and  thereafter  re- 
ceived a  certificate  of  election  and  qualified  as  such  treas- 
urer. That  he  was  in  all  respects  possessed  of  all  the 
qualifications  required  by  law  to  fill  said  office.  That  at 
some  time  in  the  year  1886,  and  about  the  month  of  Octo- 
ber, the  defendant  acquired  possession  of  the  books,  papers 
and  insignia  of  the  office  of  county  treasurer  of  said  Weber 
County,  and  from  that  time  down  to  the  present  has  con- 
tinued to  hold  said  office  and  to  exercise  the  functions  and 
receive  the  emoluments  thereof,  and  to  keep  possession  of 
the  books,  papers  and  insignia  belonging  thereto. 

5th.  That  at  the  general  election  held  in  August,  1887, 
the  plaintiff  was  elected  to  the  said  office  of  county  treas- 
urer of  Weber  County,  Utah,  he  having  received  a  majority 
of  all  the  votes  cast  for  said  office  at  said  election.  That 
the  plaintiff  possessed  all  the  qualifications  required  by 
law  to  render  him  competent  to  fill  said  office.  That  there- 
after he  received  his  certificate  of  election  and  duly  quali- 
fied to  enter  upon  the  discharge  of  his  duties  as  such  county 
treasurer. 

6th.  That  before  the  commencement  of  this  action  plain- 
tiff demanded  of  the  defendant  that  he  deliver  to  plaintiff 
the  books,  papers  and  insignia  of  said  office,  all  of  which 
were  then  in  defendant's  possession.  That  the  defendant 
refused,  and  does  yet  refuse,  to  deliver  any  of  said  books, 
papers  and  insignia  of  said  office  to  plaintiff,  and  he  has 
hitherto  excluded  plaintiff  from  said  office. 

Messrs.  Richards  &  Rolapp,  for  appellant 

Harris  was  not  elected  for  an  absolute  term  of  four  years, 
and  the  duration  of  his  term  must  be  ascertained  and  de- 
termined by  law:     People  v.  Brenham,  3  Cal.,  487. 

The  legislature  had  the  power  to  change  the  length  of 
the  term  at  its  pleasure:  Christy  v.  Board  of  Su])ervisors, 
39  Cal.,  12;  Taft  v.  Adams,  3  Gray,  (Mass.,)  130;  Hyde  v. 
State,  52  Miss.,  665;  State  v.  Donglm,  26  Wis.,  428. 

The  office  is  subject,  at  all  times,  to  the  will  of  the  power 
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which  created  it,  without  any  regard  to  the  wishes  or  con- 
venience of  the  incumbents:  Neidon  v.  Commissioners^ 
100  U.  S.,  548;  ButleVy  et  aly  v.  Pennsylvania,  10  How., 
402;  People  v.  Squires,  14  Cal.,  12;  People  v.  Banvard,  27 
CaL.  4:75;  Bulger  v.  Merrill,  45  Cal.,  557. 

No  matter  what  his  right,  it  was  created  by,  and  entirely 
depended  on,  the  statute,  and  when  the  statute  ceased  to 
exist,  the  right  expired  with  it:  Tivey  v.  People,  8  Mich., 
131;  Toum  of  Ouilford  v.  Supervisors,  3  Kern,  143;  Com- 
monwealth  v.  Duane,  1  Binney,  601;  Commomvealth  v. 
Bacon,  6  Sargeant  &  Eawle,  322;  Stoever  v.  Immal,  1 
Watts.,  258;  Norris  v.  Crocker,  13  How.,  438;  Hampfon  v. 
CommonweaUh,  19  Pa.  St.,  329;  Williams  v.  Co.  Com'rs., 
35  Me.,  345;  Buthr  v.  Palmer,  1  Hill,  330;  Sedgwick  on 
Const  and  Stat.  Law,  129,  132;  Bailey  v.  Mason,  4  Minn., 
546;  Bishop  on  Stat.  Crimes,  sees.  177a,  178a,  265. 

Messrs,  Smith  &  Smith,  for  respondent. 

Cited  Rutherford  v.  Green's  Heirs,  2  Wheat.,  203; 
Dash  V.  Van  Kleeck,  7  Johns.,  477,  5  Am.  Dec,  291; 
In  re  Tidier,  79  111.,  99,  22  Am.  Eep.,  170;  Peters  v. 
Massey,  33  Grattan,  368;  5  CaL,  357;  20  Michigan,  398; 
Staie  V.  Ferguson,  62  Mo.,  77;  Kelsey  v.  Kendall,  48 
Vt.,  24;  State  v.  Newark,  40  N.  J.  L.,  257. 

In  examining  our  approved  text  writers  we  find  their 
views  harmonize  with  those  above  stated:  Broom's  Legal 
Maxims,  seventh  Am.  Ed.,  pages  34  and  35,  and  Cooley's 
Const  Lim.,  546. 

Harris  v.  Brenham,  3  Cal.,  487  was  overruled  in  Mc- 
Kune  V.    Weller,  11  Cal.,  63. 

BOREMAN,  J. : 

At  the  general  election  held  in  August,  1884,  one  Robert 
P.  Harris  was  elected  to  the  oflSce  of  county  treasursr  of 
Weber  county,  under  a  statute  which  established  the  oflSce, 
and  provided  that  the  term  of  office  of  the  county  treas- 
urers should  be  four  years  and  until  their  successors  should 
be  elected  and  qualified.  Subsequently,  on  the  11th  day 
of  March,  1886,  nearly  two  years  after  Harris'  election,  the 
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statute  was  amended  by  "striking  out  the  word  *£our/" 
and  "substituting  the  word  'two'  in  lieu  thereof."  At  the 
general  election  in  August,  1886,  the  defendant  (Pingree) 
was  elected  to  the  office  of  treasurer  of  said  county  for  the 
term  of  two  years,  upon  the  theory  that  Harris'  term 
had  expired  at  that  time,  under  the  statute  as  amended  in 
the  preceding  March.  Harris,  having  been  elected  for  a 
term  of  four  years,  had  two  years  yet  to  serve  at  that 
date,  unless  the  amendment  of  March  11,  1886,  had  de- 
prived him  of  the  two  years  subsequent  to  the  dat^  of 
Pingree's  election.  Pingree  entered  upon  the  discharge 
of  the  duties  of  the  office  under  his  election  in  August, 
1886,  although  Harris  had  not  resigned,  nor  been  removed 
from  office.  In  February  following,  the  date  of  Pingree's 
taking  the  office,  Harris  died.  No  one  was  appointed 
after  Harris'  death  to  fill  the  office,  but  Pingree  continued 
in  it.  At  the  general  election  in  August,  1887,  the  plain- 
tiff was  elected  to  said  office,  received  his  certificate,  and 
was  duly  qualified  to  enter  upon  the  discharge  of  the  du- 
ties of  the  office,  demanded  the  possession  of  the  books, 
papers,  and  insignia  of  the  office  from  the  defendant,  who 
was  then  in  possession  of  them.  The  defendant  having 
refused  to  deliver  them  up  to  him,  the  plaintiflF  brought 
this  action,  and  upon  the  hearing  of  the  case,  the  judgment 
being  for  the  plaintiff,  the  defendant  appealed  to  this 
court. 

We  learn  from  the  appellant's  brief  that  he  claims  the 
judgment  of  the  lower  court  to  have  been  erroneous,  for 
the  reason  that  the  enactment  of  the  11th  of  March,  1886, 
operated  at  once  as  a  vacation  of  the  office  then  held  by 
Harris,  saving  to  the  occupant  the  right  to  hold  the  oflBce 
until  his  successor  should  be  elected  and  qualified.  The 
language  of  the  brief  is  "that  the  effect  of  the  amend- 
ment of  March  11th,  1886,  striking  out  the  word^four,' 
was  to  I'epeal  the  terms  of  office  of  all  county  treasurers 
then  in  office,  so  far  as  any  term  of  years  then  unexpired 
might  be,  and  simply  to  leave  them  to  continue  in  oflSce, 
or  hold  over  until  their  successors  should  be  elected  and 
qualified."  And  the  defendant  further  contends  that, 
upon  this  theory,  the  fixed  term  of  Harris  expired  at  the 
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taking  effect  of  the  amendment  or  repeal,  on  the  11th  of 
March,  1886,  and  that  therefore  Harris  could  only  hold 
until  his  successor  should  be  elected  and  qualified,  after 
that  date,  which  he  claims  took  place  at  the  August  elec- 
tion of  1886,  when  the  defendant  was  elected  to  the  office, 
and  thereafter  qualified.  There  was  no  vacation  of  the 
office,  in  express  terms  by  the  enactment  of  the  11th  of 
March,  1886.  The  question  then  arises,  was  there  such  a 
vacation  by  implication?  There  was  no  repeal  of  the  act 
creating  the  office.  The  amendment  dealt  only  with  the 
length  of  the  term  of  office.  It  left  all  the  residue  of  the 
statute  intact,  and  in  full  force.  If  the  legislature  intended 
to  vacate  the  office,  that  intention  must  clearly  appear  be- 
fore a  court  is  warranted  in  saying  it  exists.  The  defend- 
ant claims  that  sach  intent  is  shown  in  the  enactment  de- 
claring that  the  old  statute  "is  hereby  amended  by  strik- 
ing out  the  word  *four.' "  But  all  that  the  striking  out 
clause  vacates  is  the  word  "four.'*  Nothing  else  is  pre- 
tended in  the  act  to  be  vacated.  That  word  is  dropped  out 
of  the  statute,  but  the  office  is  not  dropped  out.  It  is 
left  to  stand  as  it  stood  before.  The  word  "four,"  being 
repealed,  stricken  out,  and  the  residue  of  the  statute  be- 
ing allowed  to  stand,  Harris  would  have  found  himself, 
upon  the  adoption  of  the  amendment,  on  the  11th  of 
March,  1886,  in  an 'office,  the  term  of  which  had  no  end. 
His  term  would  have  been  lengthened,  instead  of  les- 
sened, by  the  repeal  or  "striking  out  the  word  *four;' " 
and  there  could  have  been  no  sort  of  ground  for 
saying  that  under  such  circumstances  any  one  else 
could  have,  by  any  election  or  appointment,  a  better 
right  to  the  office.  He  had  been  duly  elected  to 
it  nearly  two  years  prior  to  that  time,  had  not  been 
removed,  nor  had  he  resigned,  and  the  office  had  not 
been  abolished.  Only  the  time  limit  had  been  removed. 
•  But  the  true  rule  of  construction  is  to  take  the  whole  of 
a  statute,  and  consider  all  of  its  parts  together,  and  not  to 
take  a  fraction,  and  consider  that  by  itself.  The  amenda- 
tory enactment  of  the  11th  of  March,  1886,  not  only  con- 
tained the  words  "striking  out  the  word  *four,' "  but  it 
also  contained  the  words,  "substituting  the  word  *two'  in 
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lieu  thereof."  The  striking  out  and  the  substitution  were 
simultaneous  acts.  With  the  word  "two"  in  place  of  "four," 
we  are  to  consider  the  effect  of  the  change.  There  is  no 
authority  or  sound  reason  for  holding  that  such  amend- 
ment took  effect  as  of  August,  1884,  nearly  two  years  prior 
to  its  enactment.  The  defendant  contends  that  although 
the  statute  took  effect  on  the  day  of  its  passage,  yet  that 
it  related  back  to  the  August  of  1884,  the  date  of  Harris' 
election.  We  are  at  a  loss  to  know  why  this  is  so.  The 
amendment  says  nothing  whatever  about  the  enactment  re- 
lating back  two  years,  or  any  other  time,  prior  to  its  pas- 
sage, and  we  see  nothing  in  the  amendment  upon  which  to 
hang  an  inference  of  that  nature.  We  are  not  justified 
in  adding  to  a  statute  something  that  the  legislature  never 
intended,  or  had  in  contemplation,  in  enacting  the  statute. 
The  legislature  had  the  power  to  have  said  so;  but 
we  are  not  now  considering  the  power  of  the  legislature, 
we  are  simply  considering  whether  they  had  exercised 
that  power. 

The  statute,  with  the  interpretation  sought  to  be  placed 
upon  it  by  the  defendant,  would  be  clearly  retroactiva  No 
court  will  hold  a  statute  to  be  retroactive  when  the  legisla- 
ture has  not  said  so,  and  there  is  no  reason  why  it  should 
be  so,  and  where  the  statute  is  easily  susceptible  of  an- 
other and  reasonable  construction.  The  general  rule,  as 
found  in  the  books,  is  even  stronger  than  we  have  stated. 
It  is  laid  down  in  Broom's  Legal  Maxims  that  *1aws 
should  be  construed  as  prospective,  and  not  retrospective, 
unless  they  are  expressly  made  applicable  to  past  transac- 
tions, and  to  such  as  are  still  pending."  Broom,  Leg.  Max., 
34.  And  Cooley  states  the  doctrine  very  definitely,  as  fol- 
lows: "And  it  is  a  sound  rule  of  construction  that  a  stat- 
ute should  have  a  prospective  operation  only,  unless  its 
terms  show  clearly  a  legislative  intention  that  it  should 
operate  retrospectively."  Cooley,  Const.  Lim.,  456.  See. 
also.  Potter's  Dwar.  St.,  164;  Ely  v.  Holton,  15  N.  T., 
595;  State  v.  Newark,  40  N.  J.  Law,  558;  People  v. 
Haskell,  5  Cal,  357;  State  v.  Ferguson,  62  Mo.,  77; 
Kelsey  v.  Kendall,  48  Vi,  24;  Smith  v.  Auditor  Gen- 
eral, 30  Mich.,    398;   Peters   v.    Massey,   33  Grat,  368; 
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Rutherford  v.  Greene's  Heirs ,  2  Wheat.,  203;  In  re 
Tuller,  79  HI.,  99,  22  Amer.  Rep.,  170;  J7.  S.  v.  Arre^ 
dandoy  6  Pet.,  733;  Dash  v.  Van  Kleeck,  7  Johns.,  477, 
5  Amer.  Dec,  291. 

It  being  clear,  therefore,  that  the  legislative  intent  that 
the  amendment  should  be  retrospective,  does  not  appear,  it 
is  settled  by  an  overwhelming  weight  of  authority  that 
the  enactment  of  the  11th  of  March,  1886,  had  no  retro- 
spective or  retroactive  effect,  but  its  operation  is  entirely 
prospective.  The  well-nigh  two  years  that  Harris  had 
held  the  office  of  county  treasurer  could  not,  therefore,  be 
counted  as  part  of  the  two  years'  term  of  office  provided 
for  in  the  amendment  The  two  years  contemplated  in  the 
enactment  were  some  two  years  to  begin  at  a  time  subse- 
quent to  its  passage.  The  amendment  found  Harris  in 
oflSce.  It  did  not  vacate  his  office,  nor  abolish  it.  The 
amentiment,  if  made  applicable  to  him  at  all,  simply  told 
him  that  thereafter  he  could  hold  the  office  for  two  years. 
The  word  "thereafter"  would,  of  course,  mean  after  the 
amendment  should  go  into  effect,  which  would  occur  when 
there  had  been  a  publication  of  the  enactment.  Comp. 
Laws,  p.  78,  sec.  2.  He  would  therefore  be  entitled  to 
hold  the  office  under  the  amendment,  if  it  could  apply  to 
him,  for  the  period  of  two  years  after  publication  of  the 
amendment;  and  the  time  of  such  publication  does  not  ap- 
pear, nor  is  it  material,  as  no  doubt  the  publication  took 
place  shortly  after  its  passage,  and  prior  to  the  general 
election  in  August,  1886.  But  as  we  have  seen  if  the 
amendment  be  at  all  applicable  to  Harris,  he  was  under  it 
authorized  to  hold  the  office  two  years  following  the  enact- 
ment; and,  consequently,  the  election  of  the  defendants  to 
the  office  at  the  general  election  in  August,  1886,  and  be- 
fore such  two  years  had  expired,  was  unauthorized  by  law. 
But  the  statute  was  in  no  way  applicable  to  Harris.  He 
held  his  office  under  a  stajjute  which  had  not  been  repealed 
nor  had  it  in  any  manner  been  modified,  except  that  the 
term  of  office  after  its  passage  was  to  be  two  instead  of 
four  years,  as  theretofore.  No  reference  was  made  to  the 
cases  of  persons  then  in  office.  The  statute  was  wholly 
prospective,  and  related  to  terms  of  office  in  the  future. 
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People  V.  Haskell,  5  Cal.,  357;  Cooley,  Const.  Lim.,  466. 
In  the  well-considered  case  of  Peters  v.  Massey,  33  Grat, 
368,  the  court  of  appeals  of  Virginia  laid  down  this  doc- 
trine in  plain  terms,  and  the  contest  in  that  case  was  in 
some  respects  similar  to  that  in  the  C6ise  at  bar.  Two  cases 
are  referred  to  by  the  defendant,  the  one  in  Texas,  and  the 
other  in  California,  as  being  of  a  contrary  character.  The 
Texas  case  of  Wright  v.  Adams,  45  Tex.,  134,  simply 
states  the  rule  that  where  the  duration  of  the  term  of 
office  is  a  question  of  doubt  or  uncertainty,  the  shortest 
time  is  to  be  adopted.  In  the  case  at  bar,  the  term  of 
office  is  not  a  question  of  such  uncertainty  or  doubt  as 
was  contemplated  in  that  case.  The  principle  inculcated 
by  that  decision  was  that  where  the  statute  has  left  a 
blank  unprovided  for  by  definite  enactment,  and  there  is  a 
doubt  as  to  whom  such  blank  should  be  allotted,  the  rule 
should  be  that  it  should  follow  the  policy  of  making  •the 
terms  of  office  at  the  shortest  periods  which  the  conven- 
ience of  the  public  will  permit  It  cannot,  as  we  take  it, 
be  made  to  apply  when  the  term  of  office  is  ascertainable 
from  the  statute  under  the  ordinary  rules  of  construction. 
If  the  ordinary  rules  of  construction  shall  have  been  ap- 
plied, and  yet  the  matter  is  in  doubt,  the  court  must  re- 
solve that  doubt  in  favor  of  the  people,  and  adopt  that 
rule  that  contemplates  a  reference  of  the  election  back  to 
the  people  at  the  shortest  period  consistent  with  the  pub- 
lic convenience.  The  California  case  of  People  v.  Bren- 
ham,  3  Cal.,  477,  was  a  case  such  as  we  have  described. 
The  charter  of  San  Francisco  provided  that  the  first  elec- 
tion under  it  for  city  officers  should  be  on  the  fourth  Mon- 
day of  April,  1851,  and  thereafter  annually  at  the  general 
election  for  state  officers.  The  latter  was  then  held  in 
September,  and  at  the  first  general  election,  in  September 
of  that  year,  the  relator  was  elected  mayor.  The  defend- 
ant (Brenham)  refused  to  yield  it  up.  The  statute  had 
made  no  definite  provision  as  to  whether  the  term  of  the 
mayor  that  had  first  been  elected  should  hold  on  until  the 
first  general  election,  or  to  the  next  thereafter.  No  gen- 
eral rules  of  construction  could  solve  the  doubt,  and  the 
court  was  at  sea.      Under  such  circumstances,  the  court 
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held  that  the  best  rule  to  follow  was  that  which  was  the 
established  policy  of  the  state,  and  it  was  to  adopt  the 
shortest  period.  These  two  cases  cited  by  the  defendant 
do  not  affect  the  general  doctrine  that  the  statute  must  be 
construed  as  prospective  in  its  operations,  and  not  retro- 
spective. With  that  doctrine,  which  is  so  well  settled,  to 
guide  us,  the  true  intent  of  the  legislature  is  made  mani- 
fest, and  there  can  exi^t  no  such  doubt  or  uncertainty  as 
to  require  the  court  to  adopt,  as  a  last  resort,  another  rule 
which  is  not  to  be  called  into  requisition,  except  when  a 
question  of  policy,  and  not  a  rule  of  law,  is  to  govern  in 
the  interpretation  of  a  statute. 

We  find  no  errror  in  the  action  of  the  court  below,  and 
the  judgment  is  therefore  affirmed. 

Zanb,  C.  J.,  and  Henderson,  J.,  concurred. 


THE  PEOPLE  OF  THE   TEEEITOET  OF  UTAH, 
Respondent,  v.  ANDREW  CALTON,  Appellant. 

Reversed,  Calton  v.  Utah,  130  U.  S.  83. 

Criminal.  Law — Homicide — Murder  m  First  Degree. — Evidenoa 
given  in  the  case  examined  and  held  to  justify  a  verdict  of 
murder  in  the  iirst  degree  as  ehowing  premeditation  and  design. 

Id. — Id. — Mansijvughter. — Aii  instruction  that  "to  reduce  homicide 
to  the  degree  of  manslaughter  on  the  ground  solely  that  it  was 
committed  in  the  heat  of  passion,  the  provocation  must  have 
been  considerable;  in  other  words  such  as  was  calculated  to  give 
rise  to  irresistible  passion  in  the  mind  of  a  reasonable  person;  no 
slighter  trivial  provocation,  such  as  is  not  calculated  to  engender 
uncontrollable  passion  in  any  ordinary  man,  will  suffice,"  cor- 
rectly stated  the  law. 

Id. — Id. — Insanity  as  a  Defence. — An  instruction  that  '*when  in- 
sanity is  relied  upon  as  a  defense  to  a  criminal  charge,  the  burden 
is  upon  the  defendant  to  establish  it,  unless  the  evidence  on  the 
part  of  the  prosecution  tends  to  establish  it.  The  test  of  respon-  • 
sibility  for  a  criminal  act,  when  unsoundness  of  mind  is  set  up  as 
a  defense,  is  the  capacity  of  the  defendant  to  distinguish  between 
right  and  wrong  at  the  time  and  with  respect  to  the  act  which  is 
the  subject  of  inquiry,"  correctly  stated  the  law.  % 
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Id. — Intoxication. — The  court  in  instnioting  the  jury  characterized 
drunkenness  as  **gro88  vice  and  misconduct,*^  without  {applying  the 
language  to  the  defendant;  heldj  not  to  be  error. 

Id. — Private  Counsel. — Where  it  appeared  that  private  counsel  had 
assisted  the  prosecution,  and  had  closed  the  argument  to  the 
jury;  held,  that  under  section  257  of  Code  of  Criminal  Prooed. 
this  was  not  error. 

Id. — Sentence.— Clerical  Error.— Where  record  shows  that  defend- 
ant was  sentenced  to  be  publicly  executed,  the  court  below 
having  authority  to  correct  such  clerical  error,  it  is  not  ground 
for  reversal. 

Appeal  from  a  judgment  of  the  district  court  of  the 
second  district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  Presley  Denney  and  Mr,  J,  W.  Chri.^fkni,  for  ap- 
pellant. 

Mr.  George  S.  Peters  and  Mr.  W.  H.  Dickson,  for  re- 
spondent 

Zane  C.  J. : 

At  the  September  term  of  the  district  court  of  the  second 
judicial  district,  the  appellant  was  found  guilty  by  a  jury 
of  the  crime  of  murder  in  the  first  degree.  A  motion  for 
a  new  trial  having  been  submitted  and  overruled,  and  the 
defendant,  as  was  his  legal  right,  having  elected  shooting 
as  the  mode  of  punishment,  the  court  sentenced  him  to  be 
shot  on  the  26th  day  of  November,  1887.  From  that  judg- 
ment he  has  appealed  to  this  court. 

The  first  ground  of  reversal  relied  upon  by  the  defend- 
ant, in  the  order  we  will  consider  the  errors  assigned,  is 
that  the  evidence  was  insufficient  to  authorize  the  verdict 
It  appears  from  the  evidence  given  on  the  trial  that  the 
deceased,  Michael  CuUen,  and  the  appellant,  Andrew  Cal- 
ton, and  one  Jerry  Tiberty  were  acquaintances,  and  were 
residents  of  Star  mining  district,  in  the  Territory  of  Utah; 
that  about  10  o'clock  of  the  morning  of  July  14, 1887,  these 
men  met  a  few  miles  away  in  the  town  of  Milford,  the  two 
last  named  having  gone  there  together.  Tiberty  testified 
to  this  effect:  When  they  alighted,  Michael  CuUen  came 
up,  and   they  went   into  a  saloon  and   drank   with   him. 
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That  during  the  day  they  drank  together  five  or  six 
times.  Once  or  twice  they  had  beer;  the  other  times, 
whisky.  It  appears  that  they  started  home  about  6  o'clock 
in  the  evening  of  the  same  day,  Calton  and  CuUen  sitting 
on  the  wagon  seat,  and  Tiberty  lying  on  some  ore-sacks 
behind  them;  that  Calton  was  driving,  and  CuUen  sitting 
to  his  left.  Tiberty  testified,  further:  Soon  after  they 
had  started,  they  all  took  a  drink  out  of  a  bottle,  and 
after  they  had  crossed  the  railroad  Calton's  whip-lash 
dropped  oflp,  and  he  (witness)  left  the  bottle  on  the  sacks, 
and  jumped  out  to  get  the  lash.  While  he  was  tying  it  on, 
Cullen  asked  for  a  drink,  and  witness  told  him  he  could 
get  it  if  he  would  turn  around.  Cullen  did  so,  but  wit- 
ness did  not  see  whether  they  drank  or  not.  He  himself 
was  busy  with  the  whip,  and  when  he  looked  up  he  said, 
"You  are  fine  fellows  to  drink  without  offering  me  any." 
Calton  answered,  **Mike  has  it,"  and  said  to  Cullen,  "Give 
Jerry  a  drink;  it  is  his  whisky."  Cullen  had  the  bottle 
under  his  arm,  and  Calton  reached  over  and  took  hold  of 
the  neck  of  it,  and  held  on,  and  in  the  struggle  that  ensued 
some  of  the  whisky  was  spilled;  and  witness,  seeing  that 
Cullen  was  not  willing  to  give  it  up,  said,  "Damn  the 
whisky;  I  do  not  want  it,"  and  then  said,  "Drive  on,"  walk- 
ing ahead  a  few  steps,  thinking  they  would  follow.  Calton 
got  the  bottle,  and  held  it  up,  saying,  "Come  back.  Here 
it  is;  I  have  it."  Witness  then  went  back,  and  got  it,  and 
put  it  in  his  side  pocket,  and  again  said,  "Drive  on.  I 
will  walk.  You  may  not  get  any  more  on  the  way."  After 
taking  a  few  steps,  he  looked  around,  and  Calton  rose 
straight  up  in  the  wagon,  and  the  two  men  had  their  hands 
on  each  other's  necks.  He  then  ran  back,  and  put  his  foot 
on  the  hub  of  the  front  near  wheel  to  get  up  and  separate 
them,  and  get  in  behind  the  seat.  Calton  was  then  leaning 
over  the  dash-board.  Cullen  was  in  his  seat,  and  did  not 
rise  from  it,  so  far  as  witness  saw.  Witness  then  said: 
"What  are  you  quarreling  about — two  friends  quarreling 
for  nothing.  You  ought  to  be  ashamed  of  yourselves." 
Witness  then  tried  to  coax  them  to  lei  go,  and  finally 
said  to  them  that  he  would  put  them  out  if  they  did  not. 
He  tried  for  a  couple  of  minutes  to  separate  them.    Cullen 
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had  his  hand  up,  and  said:  "You  will  choke,  will  you,  you 
B — n  of  a  b — ^h?"  and  was  going  to  strike  Calton.     Witness 
ran  his  arm  between    them,   and  "saved  him   from  the 
balanca"    Calton  then  said,  "Let's  quit,"  and  they  both  let 
go.     CuUen  was  then  in  the  seat,  and  had  not  gotten  out  of 
it.     Calton  then  picked  up  a  bundle,  and  jumped  out  of 
the  wagon,  alighting  upon  his  feet.     The  team  started, 
and  witness   jumped  from  the 'wheel,  and,  after  a  little 
time,  with  difficulty,  got  hold  of  the  bridle  of  the  near 
horse  (his  hands  being  crippled).     He  then  heard  Calton 
say,  "You  will  abuse  me,"  or  "You  will  choke,  you  s — ^n  of 
a  b — h,"  and,  turning  around,  he  saw  Calton  take  his  pistol 
out  of  the  bundle  he  carried.     Calton  said,  after  he  got 
out:  "I  don't  give  a  damn  if  you  are  Matt  CuUen's  brother; 
you  cannot  abuse  me."     Cullen  was  sitting  .in  the  seat,  and 
it  was  not  a  half  second  after  he  saw  the  pistol  until  the 
first  shot  was   fired.      Calton  kept  on   firing.      Witness 
halloed,  "I  say,  for  Christ's  sake,  quit  that"     Calton  an- 
swered, "Oh,  he  is  dead;  the  first  shot  killed  him,  and  I 
might  as  well  give  him  the  rest."     Witness  said,  "No,  he 
is  not  dead,"  and   he   kept  on  firing,  and  witness   kept 
saying,  "Quk  that;  he  is   not  dead."     Afterwards,  when 
they  were  coming  down  to  Milford,   witness  said,    "The 
second  or  third  shot  missed  fire."      Calton  then  said  it 
was  the  second.     After  the  shooting,  witness  said,  "Well, 
we  must  go  back  to  Milford."     Calton  answered,  "Yes." 
The  witness  had  dropped   his  hat  when   he  caught  the 
horses,  and  Calton  picked  it  up,  and  witness  picked  up 
Calton's,  and  handed  it  to  him.     Witness  said  to  Calton, 
just  as  they  turned  around,  that  he  wished  that  he  had  let 
the  horses  go,  and  had  tried  to  grab  him,  and  Calton  an- 
swered that  it  was  no  use;  he  would  have  got  him  any- 
way.    Calton  drove  back  to  Milford;  the  body  remaining 
on  the  seat  by  Calton,  witness  holding  it  there.     As  they 
were  going  back,  witness  said  he  was  sorry,  and  Calton 
replied  that  he  was  sorry  too;  that  he  did  not  pack  that 
gun  for  Cullen,  and  he  wished  it  had  been  Dan  Mackintosh. 
Just  outside  the  town  he  asked  where  they  should  drive, 
and  witness  told  him.     After  they  reached  Milford,  Calton 
said  on  two  or  three  occasions,  when  men  shook  hands 
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with  him,  that  he  did  not  think  they  would  shake  hands 
with  a  murderer,  and  said  to  the  witness,  **My  life  is  not 
worth  one  cent  to  me  now."  Witness  McKean  testified 
he  saw  the  three  men  going  out.  Tiberty  appeared  to  be 
sober.  When  they  came  back,  Calton  said  he  shot  him, 
and  shot  him  after  he  was  dead.  Calton  told  witness  that 
the  pistol  was  in  its  scabbard,  and  witness  got  it  Its 
caliber  was  44  or  45.  Dr.  Fowler  made  a  post  mortem 
examination,  and  testified  that  there  were  nine  bullet 
wounds  on  the  person  of  the  deceased.  Four  were  proba- 
bly made  by  one  bullet,  and  three  might  have  been  made 
with  another.  They  were  fatal.  Witness  Baldwin  testified 
that  Calton  said  he  shot  CuUen  because  he  was  choking 
him;  that  he  shot  him  in  self-defense.  Calton  also  said  to 
one  Hague:  "Here  is  your  partner.  I  killed  him,  and  I 
killed  him  good."  Calton  and  Tiberty  acted  as  if  they 
were  drunk.  Calton  had  some  scars  on  his  face  and  neck. 
Witness  Moore  testified  that  Calton  said  he  killed  him  the 
first  shot,  and  thought  he  would  put  the  balance  of  the 
shots  in  him,  and  was  forced  to  kill  him;  that  he  thought 
Calton  was  then  intoxicated.  A.  M.  Stoddard  testified  that 
Calton  said  he  had  been  insulted,  and  bought  a  pistol  with 
the  intention  of  killing  the  next  man  who  insulted  him; 
and  witness  said,  "I  suppose  you  have  done  so  now,"  and 
Calton  replied,  "Yes."  A.  J.  Lewis  testified  that  he  had 
known  Calton  four  years;  that  he  had  the  reputation  of 
being  a  very  quiet  man,  sometimes  not  speaking  to  any 
one  for  two  or  three  days;  that  witness  thought  that  he 
was  crazy;  and  that  Calton  received  ordinary  wages  as  a 
miner.  O.  8.  Carver  testified  that  he  had  known  defend- 
ant eight  or  nine  years,  and  that  he  was  always  considered 
a  peaceable  and  quiet  citizen.  Mr.  Bumison  also  said  that 
defendant  had  the  reputation  of  being  a  peaceable  and 
quiet  ma^.  There  was  evidence  that  Calton  had  armed 
himself  with  a  pistol  on  another  occasion,  and  had  made 
threats  of  violence;  but  there  was  no  evidence  to  show  that 
there  had  ever  been  any  unfriendly  feeling  between  him 
and  the  deceased  before  the  fatal  occasion.  On  the  con- 
trary, there  was  evidence  to  show  that  they  had  been  on 
friendly  terms. 
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Owing  to  the  nature  of  the  case,  and  of  the  alleged  con- 
dition of  the  three  men,  and  the  alleged  want  of  capacity 
of  the  appellant,  we  thought  it  necessary  to  state  the  evi- 
dence thus  fully.  This  evidence  proves  to  a  moral  certainty 
that  the  appellant  caused  the  death  of  the  deceased  by  a 
pistol  shot,  and  that  the  killing  was  not  excusable  or  justi- 
fiable. The  further  question  remains,  did  the  appellant 
inflict  the  fatal  wound  with  such  a  deliberate  and  premedi- 
tated intention  to  take  the  life  of  Cullen  as  authorized  the 
jury  to  find  him  guilty  of  murder  in  the  first  degree?  It 
appears  from  the  evidence  that  while  the  appellant  and  the 
deceased  were  engaged  in  an  angry  altercation  in  the 
wagon,  attended  with  personal  violence,  when  remonstrated 
^th  by  the  witness  Tiberty,  the  appellant  said,  "Let's 
quit,"  and  that  the  struggle  then  ceased.  That  thereupon 
the  appellant  got  the  bundle  in  which  the  pistol  was,  and 
jumped  out  of  the  wagon  upon  the  ground,  and  saying, 
"You  will  abuse  me,''  or  "You  will  choke,  you  s — n  of  a 
b — ch,"  took  his  pistol  out  of  the  bundle,  and  cursing  the 
deceased,  "I  don't  give  a  damn  if  you  are  Matt  CuUen's 
brother;  you  cannot  abuse  me,"  he  said,  and  fired  the 
deadly  shot  while  Cullen  was  sitting  upon  the  seat;  and 
when  Tiberty  halloed  to  him  to  quit,  he  said,  "Oh,  he  is 
dead;  the  first  shot  killed  him,  and  I  might  as  well  give 
him  the  rest;"  and  when  told  that  Cullen  was  not  dead, 
kept  on  firing  in  spite  of  the  remonstrance  of  Tiberty;  and 
afterwards,  when  told  that  the  second  or  third  shot  missed, 
replied  that  it  was  the  second.  The  reasonable  inference 
from  the  language  and  conduct  of  the  appellant  is  that  he 
formed  the  design  of  taking  Cullen's  life  before  he 
jumped  out  of  the  wagon;  and  he  then  commenced  prepar- 
ing to  execute  his  purpose  by  getting  the  bundle  in  which 
the  pistol  was,  by  getting  into  a  position  in  jumping  out 
of  the  wagon,  by  getting  his  weapon,  in  taking  it  out  of 
the  bundle  and  out  of  the  scabbard,  by  leveling  the  pistol 
at  the  vitals  of  the  deceased,  and  by  firing  the  deadly  shots. 
Such  preparation  indicates  unmistakably  thought  and  d^r 
sign.  It  shows  premeditation;  a  definite  intention  to  take 
the  life  of  Cullen.  The  means  he  used,  the  acts  he  per- 
formed, were  suited  to  the  result — the  death  of  the  de- 
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ceased.   He  understood  the  means  that  he  used,  and  antici- 
pated the  effect 

Section  1917,  Comp.  Laws  Utah  1876,  gives,  in  substance, 
the   common-law  definition  of  murder,   viz.:     "Murder  is 
the  unlawful  killing  of  a  human  being  with  malice  afore- 
thought;" and  section  1918  defines  malice  essential  to  mur- 
der:    "Such  malice  may  be  express  or  implied.     It  is  ex- 
press when  there  is  manifested  a  deliberate  intention  un- 
lawfully to  take  away  the  life  of  a  fellow-creature;  it  is  im- 
plied when  no  considerable  provocation  appears,  or  when 
the  circumstances  attending  the  killing  show  an  abandoned 
or  malignant  heart."     Section  1919  makes  the  distinction 
between  murder  in   the  first  and  in  the  second  degree: 
"Every  murder  perpetrated  by  poisoning,  lying  in  wait,  or 
any   other  kind  of  wilful,  deliberate,  malicious,  and  pre- 
meditated killing;  or  committed  in  the  perpetration  of  or  at- 
tempt to  perpetrate  any  arson,  rape,  burglary,  or  robbery; 
or  perpetrated  from  a  premeditated  design  unlawfully  and 
maliciously  to  effect  the  death  of  any  other  human  being, 
other  than  him  who  is  killed;  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and  evidencing  a 
depraved  mind,  regardless  of  human  life,  is  murder  in  the 
first  degree;  and  any  other  homicide  committed  under  such 
circumstances  as  would   have  constituted  murder  at  com- 
mon law  is  murder  in  the  second  degree."     Section  1921 
defines   manslaughter:     "Manslaughter    is    the    unlawful 
killing  of  a  human  being  without  malice.     It  is  of  two 
kinds:     First,  voluntary,  upon  a  sudden  quarrel  or  heat  of 
passion;  secorul,  involuntary,  in  the  commission  of  an  un- 
lawful act  not  amounting  to  felony,  or  in  'the  commission 
of  a  lawful  act  which  might  produce  death  in  an  unlawful 
manner,    or    without  due    caution   and   circumspection." 
While  the  killing  shown  by  the  evidence  in  the  case  was 
immediately  after  an  angry   quarrel  and  a  violent  alterca- 
tion, attended  with  heat  of  passion,  it  cannot  be  said  that 
it  was  not  in  pursuance  of  a  specific  and  distinctly  formed 
intention  to  take  the  life  of  the  deceased.     There  being  an 
intention  to  kill,  and  no  provocation  to  justify  or  excuse  it, 
the  killing  must  have  been  malicious,  unless  the  passion 
was  so  great  that  the  intent  resulted  from  it,  and  the  in- 
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tention  was  without  thought,  and  the  act  of  killing  pro- 
ceeded from  the  passion  alone,  or  so  nearly  alone  that  the 
passion    could    be  said  to  be  the    controlling  source   or 
author.     The  unlawful  killing  of  a   human   being    with 
malice  aforethought  was  murder  at  common  law.     Section 
1919  above  quoted  describes  two  classes  of  murder,  and 
distinguishes  one  as  murder  in  the  first  degree,  and  the 
other  as  murder  in  the  second  degree.     And,  again,  it  dis- 
tinguishes  certain  kinds  of  homicides  as  murder  in  the 
first  degree,  by  the  act,  the  intent,  the  object,  and  the  cir- 
cumstances, or  by  one  or  more  of  these.     It  describes  one 
kind  of  murder  in  the  first  degree  by  the  measure  alone,— 
the  amount  of  the   deliberation  which  precedes  it     The 
intent  essential  to  murder  is  the  state  of  mind — the  inten- 
tion at  the  time  of  the  act  that  causes  death.     The  law 
does  not  require  deliberation  after  the  intent,  and  before 
the  act  of  killing.     It  does  require  that  the  man  shall  be 
able  and  have  an  opportunity  to  think  about  the  killing, 
that  he  may  deliberate  and  meditate  upon  it;  and  whenever 
the  deliberation  is  sufficient  to  form  therefrom  a  specific 
and  well-defined  intention  to  kill  the  person  afterwards 
slain,  it  is  enough  to  characterize  the  killing  as  murder  in 
the  first  degree.     On  the  contrary,  if  the  action  of  the 
mind  is  so  impeded  and  hindered  by  passion,  intoxication, 
or  other  sufficient  cause  that  it  cannot,  during  the  time 
intervening,  sufficiently  think  and  deliberate  upon  the  act 
and  its  consequences  as  to  be  able  to  form  a  distinct  and 
perfect  intention  in  the  light  of  thought  and  reason,  the 
premeditation  is  not  sufficient  to  characterize  the  crime  as 
murder  in  the  first  degree.     No  man,  who  had  not  the 
capacity  or  was  not  free  to  think  and  reason  about  the  act, 
and  who  had  not  adequate  opportunity  to  form  a  distinct 
and  definite  intention  in  the  light  thereof,  ought  to  be  de- 
prived of  his  life  for  an  act  flowing  from  such  an  intention. 
As  a  general  rule,  the  law  disregards  acts  emd  their  con- 
sequences that  do  not  follow  intentions;  therefore  an  indi- 
vidual is  not  bound  by  an  act  as  to  which  he  had  no  oppor- 
tunity or  capacity  to  form  an  intention.     And,  with  respect 
to  the  crime  of  murder,  the  want  of  deliberation  and  pre- 
lnedit»tion  palliates  the  crime  to  murder  in  the  second  de- 
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gree,  though  the  killing  was  intentional  and  malicious. 
When  the  act  of  killing  does  not  proceed  from  a  malicious 
intention,  but  does  proceed  from  passion,  or  is  the  result 
of  negligence,  the  cringe  is  reduced  to  manslaughter.  The 
law  abates  and  yields  so  much  on  account  of  human  in- 
firmities. 

We  are  of  the  opinion  that  the  evidence  authorized  the 
jury  to  find  that  the  appellant,  with  the  capacity  and  op- 
portunity to  reason,  and  with  premeditation,  formed  a 
specific  and  distinct  intention  to  take  the  life  of  CuUen, 
and,  therefore,  to  find  him  guilty  of  murder  in  the  first  de- 
gree. The  proposition  of  law  that  homicide  is  murder  in 
the  first  degree  when  the  person  killing  had  the  oppor- 
tunity and  the  capacity  to  deliberate  upon  the  act,  and  to 
form  a  specific  and  distinct  intention  from  such  delibera- 
tion, is  supported  by  the  following  authority:  2  Bish. 
Crim.  Law,  sec.  728;  Keenan  v.  Com.  44  Pa.  Si,  55;  2 
Whari  Crim.  Law,  sees.  1084-1106;  People  v.  Bealoba,  17 
CaL,  389;  State  v.  Williams,  43  Cal.,  344 

The  appellant  excepts  to  the  following  portion  of  the 
charge  of  the  court  to  the  jury,  and  assigns  the  giving 
thereof  as  error:  "To  reduce  homicide  to  the  degree  of 
manslaughter  on  the  ground  solely  that  it  was  committed 
in  the  heat  of  passion,  the  provocation  must  have  been 
considerable;  in  other  words,  such  as  was  calculated  to 
give  rise  to  irresistible  passion  in  the  mind  of  a  reasonable 
person.  No  slight  or  tri\dal  provocation,  such  as  is  not  cal- 
culated to  engender  uncontrollable  passion  in  any  ordinary 
man,  will  suffice."  Counsel  for  the  appellant  contend  that 
such  provocation  as  would  be  calculated  to  cause  irresistible 
passion  in  an  ordinary — a  reasonable — man  is  not  necessary 
to  reduce  homicide  that  would  be  murder  to  manslaughter. 
The  law,  in  selecting  a  human  standard  by  which  to 
measure  human  conduct,  selects  an  ordinary,  not  an  extra- 
ordinary man;  a  reasonable,  not  an  unreasonable,  man. 
For  the  law  is  based  upon  reason.  It  selects  reasonable 
standards.  It  selects  such  a  provocation  as  the  reason  of 
such  a  man  would  not  be  likely  to  control;  in  other  words, 
not  such  a  provocation  as  would  be  calculated  to  awaken  a 
pafleion  that  the  rectson  of  «n  ordinary  man  would  be  likely 
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to  resist.  Assuming  (as  we  must,  in  the  absence  of  proof 
of  insanity  or  imbecility )  that  the  appellant  was  a  man  of 
ordinary  capacity,  he  should  have  controlled  such  passion 
as  a  reasonable  man  could  restrain,  and  would  be  likely  to 
restrain.  It  is  very  difficult,  in  many  cases,  to  distinguish 
manslaughter  from  murder.  The  act  that  caused  death 
may  have  been  wilful,  but  death  may  not  have  been  in- 
tended. The  intention  to  kill  may  have  been  formed,  and 
life  taken,  during  or  soon  after  an  angry  quarrel,  or  amid 
or  immediately  after  violence  and  excitement.  In  order 
to  determine  whether  the  accused  in  any  given  case  acted 
from  reason  or  passion,  the  provocation,  the  wen|)on  used, 
(if  any,)  the  preparation  for  the  act,  his  expressions,  and 
all  the  circumstances  must  be  considered;  and  although  it 
appears  that  the  act  proceeded  to  some  extent  from  malice, 
upon  reflection  and  calculation,  and  to  some  extent  from 
passion,  that  will  be  held  to  be  the  cause  which  had  the 
preponderating  influence.  Passion,  to  some  extent,  almost 
always  influences  the  slayer,  when  the  fatal  wound  is  given 
during  or  soon  after  a  quarrel  or  a  fight;  and,  conversely, 
malice,  to  some  extent,  influences  the  party  killing  in  either 
case.  But  the  law  charges  the  act  to  malice  or  passion  as 
the  one  or  the  other  is  found  to  be  the  preponderating  cause 
of  the  act.  In  ascertaining  this  fact,  as  all  others,  in  crim- 
inal cases,  the  jury  must  give  the  accused  the  benefit  of 
"any  reasonable  doubt."  The  passion  must  be  such  as  is 
sometimes  called  "irresistible;"  yet  it  is  too  strong  to  say 
that  the  reason  of  the  party  should  be  dethroned,  or  he 
should  act  in  a  whirlwind  of  passion.  There  must  be  sud- 
den passion,  upon  reasonable  provocation,  to  negative  the 
idea  of  malice;  and  the  passion  must  proceed  from  what 
the  law  accepts  as  adequate  cause;  else  it  will  not  reduce 
the  felonious  killing  to  manslaughter.  2  Bish.  Crim.  Law. 
sec.  697.  We  find  no  error  in  giving  the  portion  of  the 
charge  above  quoted. 

The  defendant  also  alleges  as  error  the  statement  to  the 
jury^  of  the  following  principle  of  law:  "When  insanity  is 
relied  upon  as  a  defense  to  a  criminal  charge,  the  bur- 
den is  upon  the  defendant  to  establish  it,  unless  the  evi- 
dence on  the  part  of  the  prosecution  tends  to  establish  it 
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The  test  of  responsibility  for  a  criminal  act,  when  un- 
soundness of  mind  is  set  up  as  a  defense,  is  the  capacity 
of  the  defendant  to  distinguish  between  right  and  wrong 
at  the  time  of  and  with  respect  to  the  act  which  is  the 
subject  of  inquiry."  The  law  presumes  that  the  mind  is 
in  its  normal  condition  until  some  evidence  of  unsound- 
ness or  imbecility  appears.  We  understand  that  the  capa- 
city of  a  person  accused  of  crime  to  determine  whether  the 
criminal  act  was  right  or  wrong  is  the  correct  test  of  re- 
sponsibility. If  a  man,  with  ability  to  refuse,  kills  another 
with  the  knowledge  that  it  is  wrong,  he  is  responsible  to 
the  law  for  the  act.  We  are  of  the  opinion  that  this  ex- 
ception is  not  well  taken. 

The  court,  in  substance,  stated  to  the  jury  that  the  law 
will  not  permit  a  person  who  commits  a  crime  while  in- 
toxicated to  avail  himself  of  Jiis  own  "gross  vice  and  mis- 
conduct" as  a  justification  therefor.  Appellant  excepted 
to  the  use  of  the  terms,  "his  own  gross  vice  and  miscon- 
duct," and  assigns  the  same  as  error.  This  was  a  state- 
ment of  the  law  with  respect  to  an  hypothetical  case.  In 
it  the  court  did  not  say,  as  counsel  urged  that  he  did, 
that  the  appellant  had  such  a  gross  vice,  or  that  he  had 
been  guilty  of  such  misconduct.  The  court  characterized 
drunkenness  as  a  gross  vice  and  as  misconduct.  The 
court  informed  the  jury  that  drunkenness,  if  proven, 
might  be  taken  into  consideration  in  determining  whether 
the  homicide  was  willful  and  premeditated;  and  that  the 
weight  to  be  given  to  such  fact,  if  found,  was  for  the 
jury;  and  that  they  should  receive  evidence  thereof  with 
caution,  and  carefully  consider  it,  in  connection  with  all  the 
evidence  in  the  case.  The  jury  were  told  to  carefully  con- 
sider the  evidence  of  drunkenness,  with  all  the  other  evi- 
dence.    In  this  we  find  no  error. 

The  court  permitted  W.  H.  Dickson,  private  counsel,  to 
aid  the  assistant  district  attorney  in  the  prosecution  of  the 
defendant.  This  action  of  the  court  the  defendant  assigns 
as  error.  Counsel  for  appellant  refer  to  subdivisions  2,  5, 
and  6,  sec,  257,  Crim.  Code,  Laws  Utah  1878:  "The  prose- 
cuting attorney,  or  other  counsel  for  the  people,  must  open 
the  cause,  and  offer  the  evidence  in  support  of  the  indict - 
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meni  .  .  .  When  the  evidence  is  concluded,  unless  the 
case  is  submitted  to  the  jury  on  either  side,  or  on  both 
sides,  without  arg  ument,  the  prosecuting  attorney,  or  other 
cwmsel  for  the  people,  must  open,  and  the  prosecuting  at- 
torifcey  may  conclude,  the  argument."  As  we  construe  the 
foregoing  provisions,  they  do  not  deprive  the  court  of  the 
discretion  to  permit  private  counsel  to  aid  the  public  pros- 
ecutor. The  prosecuting  attorney,  or  other  counsel  for 
the  people,  are  mentioned  in  the  provisions  quoted,  except 
in  connection  with  the  closing  sentence,  and  it  is  there 
stated  that  the  prosecuting  attorney  may  conclude  the 
argument.  It  would  be  unreasonable  to  assume  that  the 
legislature,  in  the  use  of  this  language  in  the  connection  in 
which  it  appears,  intended  to  deprive  the  court  of  the  die- 
cretion  to  permit  counsel  other  than  the  public  prosecutor 
to  close  the  argument  The  court  should  so  control  the 
argument  as  to  prevent  anything  improper — any  unfair- 
ness or  injustice  to  the'  accused.  This  point  was  ex- 
pressly decided  in  the  case  of  People  v.  Tidwelly  4  Utah. 

The  appellant  also  asks  for  a  reversal  for  the  reason,  as 
alleged,  that  he  did  not  have  sufficient  time  to  prepare  for 
trial.  The  homicide  occurred  on  the  14th  day  of  July, 
1887.  The  indictment  was  found  on  the  9th  day  of  the 
following  September.  The  appellant  was  arraigned  and 
counsel  appointed  to  defend  him,  on  the  day  following. 
On  the  14th  day  of  the  same  month  he  pleaded  not  guilty. 
A  jury  was  impaneled  on  the  21st,  and  on  the  24th  of  the 
same  month  returned  a  verdict  of  guilty.  It  does  not  ap- 
pear that  the  defendant  asked  for  further  time  to  prepare 
for  trial,  or  that  other  material  evidence  could  have  been 
produced  if  the  trial  had  been  postponed.  The  reason 
urged  constitutes  no  sufficient  ground  for  a  reversal 

In  the  argument,  counsel  suggested  that  the  record  shows 
that  the  appellant  was  sentenced  to  be  executed  publicly. 
The  use  of  the  word  "public,"  in  connection  with  the  exe- 
cution, being  a  clerical  error,  the  court  below  possesses  the 
undoubted  authority  to  correct  the  judgment  in  that  re- 
spect    We  do  not  regard  it  as  a  ground  for  a  reversal. 

We  find  no  error  in  this  record  sufficient  to  authorize  a 
reversal     The  judgment  of  the  court  below  is  affirmed. 
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BoREMAN,  J.,  concurred 

Hendebson,  J.,  dissenting. 

I  do  not  concur  in  affirming  the  conviction  in  this 
case.  The  defendant  was  convicted  of  murder  in  the  first 
degree,  without  recommendation  to  mercy,  and  sentenced 
to  death.  The  record  shows  that  the  prisoner  was  repre- 
sented in  his  defense  by  counsel  appointed  by  the  court. 
After  conviction,  a  statement  was  made,  on  motion  for  a 
new  trial,  embodying  a  full  transcript  of  the  proceedings 
on  the  trial,  from  which  it  appears  that  Charles  W.  Zane, 
assistant  district  attorney,  and  William  H.  Dickson,  coun- 
sel, appeared  for  the  people.  The  record  shows  that  Mr. 
Dickson  examined  and  cross-examined  all  the  witnesses; 
indeed,  that  he  conducted  the  entire  case  for  the  people, 
except  that  Mr.  Zane,  at  the  conclusion  of  the  evidence, 
opened  the  argument  to  the  jury  for  the  prosecution,  and 
that  Mr.  Dickson  closed  the  argument.  All  this  is  shown 
in  the  record  in  detail,  and  nothing  whatever  is  shown 
or  stated  as  to  how  or  in  what  manner  Mr,  Dickson  be- 
came connected  with  the  case,  or  that  there  was  any  reason 
shown  for  his  appearance,. or  for  allowing  him  to  close 
the  argument,  instead  of  the  assistant  district  attorney,  or 
that  the  attention  of  the  court  was  called  to  it  in  any 
manner,  or  that  any  objection  was  made  to  it.  Indeed, 
there  is  nothing  said  about  it,  except  a  detailed  ,  state- 
ment of  the  facts.  The  statute  provides  (subdivision  5, 
sec.  257,  p.  115,  Grim.  Proc.  Act  1878)  as  follows:  "When 
the  evidence  is  concluded,  unless  the  case  is  submitted  to 
the  jurv  on  either  side,  or  on  both  sides,  without  argu- 
ment, the  prosecuting  attorney,  or  other  counsel  for  the 
people,  must  open,  and  the  prosecuting  attorney  may  con- 
clude, the  argument."  By  the  next  section  it  is  provided: 
"When  the  state  of  the  pleadings  requires  it,  or  in  any 
other  case  for  good  reasons,  and  in  the  sound  discretion 
of  the  court,  the  order  of  argument  prescribed  in  the  last 
section  may  be  departed  from."  .  By  what  is  known  as 
the  "Poland  Act,"  the  district  attorney  has  charge  and  con- 
trol of  all  prosecutions  under  the  laws  of  the  territory; 
so,  it  stands  just  as  though  the  district  attorney  was  named 
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in  the  statute  above  quoted,  instead  of  the  prosecuting  at- 
torney. It  will  be  seen  that  the  record  shows  that  in  this 
case  there  was  done  just  what  the  statute  says  shall  not 
be  done  except  for  good  reasons  shown,  and  in  the  sound 
discretion  of  the  court.  The  people  were  represented  by 
an  assistant  district  attorney  of  ability  and  experience, 
and  the  other  counsel  that  appeared  for  the  people  was 
not  the  district  attorney,  and  is  not  an  assistant.  Of  all 
this,  this  court  has  judicial  knowledge,  as  the  laws  of  Con- 
gress (section  2  of  the  Poland  act  of  1874;  Comp.  Laws 
52)  provide  that  the  district  attorney  or  his  assistants 
shall  perform  the  duties  of  prosecuting  officers  under 
the  laws  of  the  territory,  and  also  provides  that  the  ap- 
pointments and  oaths  of  office  of  such  assistants  shall  be 
filed  in  this  court.  It  is  argued  in  support  of  the  convic- 
tion, that  this  question  is  not  available  to  the  prisoner, 
because  the  record  is  silent  upon  the  subject,  and  there- 
fore the  presumption  is  that  good  cause  was  shown.  I 
do  not  concur  in  this  view.  After  this  conviction  and 
sentence,  this  record  was  made  up,  and,  as^  before  stated, 
states  the  facts  in  detail;  the  stenographer's  notes,  fully 
transcribed,  being  a  part  of  the. record.  The  statute  says 
that  the  prosecuting  attoFney  may  conclude  the  argument 
The  statute  has  carefully  and  definitely  prescribed  the 
order  of  the  argument,  and  provided  that,  when  other 
counsel  than  the  prosecuting  attorney  appear  for  the 
people,  they  may  open  the  argument,  but  shall  not  close 
it,  unless,  upon  cause  shown,  the  court  in  its  sound  dis- 
cretion permits  it.  In  order  to  change  this  order  of  ar- 
gument, some  cause  must  be  shown.  The  sound  discre- 
tion of  the  court  is  required  to  be  exercised.  The  as- 
sistant district  attorney  was  there;  and  if  a  showing  was 
made,  and  the  judgment  of  the  court  was  taken  upon  it, 
I  think  the  record  should  show  it;  and  that  if  it  does  not, 
in  a  capital  case,  we  ought  not  to  indulge  in  any  pre- 
sumption that  it  was  done.  We  are  referred  to  the  case 
of  People  V.  Strong,  46  Cal,  302.  In  that  case  the  court 
held,  under  a  statute  like  ours,  that  it  is  improper  to  allow 
other  counsel  than  the  prosecuting  attorney  to  close  the 
argument,  without  good  cause  shown;  but  they  say  that  it 
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is  to  be  presumed  that  it  was  shown,  unless  the  contrary 
appears.  That  was  a  case  of  larceny.  The  report  of  the 
case  upon  this  branch  is  very  meager.  As  to  whether 
counsel  for  the  defendant  appeared  for  him  by  order  of 
the  court,  or  in  the  ordinary  way,  on  his  own  employ- 
ment, is  not  stated.  It  does  appear,  however,  that  coun- 
sel for  the  prisoner  objected  to  the  closing  of  the  argu- 
ment by  other  counsel  than  the  prosecuting  attorney,  and 
that  the  court  overruled  him.  It  therefore  does  affirma- 
tively appear  that  the  judgment  of  the  court  was  called 
into  action  upon  the  subject,  and  the  court  only  decided 
that  they  would  not  undertake  to  say  that  there  was  no 
evidence  or  showing  to  support  the  ruling  of  the  court 
when  the  record  is  silent  upon  that  subject,  but  does  show 
the  ruling.  ^  In  the  case  at  bar  there  is  nothing  to  show 
that  the  court  was  called  iipon  in  any  way  to  exercise  its 
judgment.  It  is  urged  that,  as  no  objection  was  made 
in  the  court  below,  the  prisoner  cannot  now  have  the 
benefit  of  it.  The  prisoner  was  not  represented  by  coun- 
sel employed  by  himself.  The  court  appointed  counsel  to 
conduct  the  defense,  and,  through  one  of  its  officers,  under- 
took to  conduct  his  defense  for  him.  It  is  true  that  the 
counsel  who  appeared  in  this  case  is  of  unimpeachable 
integrity  and  great  ability,  but  this  does  not,  in  my 
judgment,  alter  the  case.  Indeed,  to  have  such  counsel 
close  the  argument  when  employed  by  private  parties 
would  be  more  dangerous  to  the  defendant  than  counsel 
of  less  ability.  I  think  where  the  charge  is  murder  in 
the  first  degree,  and  the  people  are  represented  by  the 
assistant  district  attorney  on  the  trial,  and  the  prisoner  is 
defended  by  counsel  appointed  by  the  court,  and,  after  con- 
viction and  sentence  to  death,  a  statement  is  made  on 
motion  for  new  trial,  embodying  a  detailed  statement  of 
the  evidence  and  proceedings  on  the  trial,  and  it  appears 
from  such  statement  that  other  counsel  than  the  district 
attorney  appeared,  conducted  the  prosecution,  and  closed 
the  argument  to  the  jury,  the  record  ought  to  show  why 
the  statutory  rule  was  departed  from,  and,  if  no  reason  for 
it  appears,  that  this  court  ought  not  to  indulge  in  any 
presumptions  against  the  prisoner  in  relation  to  it. 
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Again,  the  statute  (section  1920,  Comp.  Laws  1876,  p. 
586)  provides:  "Every  person  guilty  of  murder  in  the  first 
degree  shall  suffer  death,  or,  upon  recommendation  of  the 
jury,  may  be  imprisoned  at  hard  labor  in  the  penitentiary 
for  life,  at  the  discretion  of  the  court."  ...  It  will 
be  seen  by  this  statute  that,  in  a  measure,  the  jury  fix 
the  punishment  in  cases  of  murder  in  the  first  degree. 
Without  this  recommendation,  the  court  has  no  discretion 
in  the  matter  whatever  but  to  fix  the  day  of  execution. 
In  this  case  the  attention  of  the  jury  was  not  called  to 
this  statute,  nor  were  they  instructed  in  relation  to  it 
The  charge  is  given  in  full,  and  incidental  remarks  of 
the  court  during  the  trial,  but  nowhere  is  this  statute 
called  to  the  attention  of  the  jury.  Several  sections  of  the 
statute  were  read  to  the  jury  in  the  charge  of  the  court, 
and  some  that  are  found  on  the  same  page  with  this  one. 
I  think  the  .attention  of  the  jury  ought  to  have  been 
called  to  this  statute,  and  they  instructed  in  relation  to  it; 
and  that  for  this  reason  the  conviction  ought  to  be  set 
aside,  and  a  new  trial  ordered.  The  prisoner  was  deprived 
of  a  substantial  right.  The  determination  of  the  question 
as  to  whether  he  should  suffer  death  or  imprisonment 
was  one  of  vital  consequence  to  him.  The  jury,  to  whom 
the  statute  commits  the  determination  of  that  question,  at 
least  in  part,  were  not  informed  of  their  duty  and  respon- 
sibility in  the  matter,  so  as  to  require  them  to  exercise 
their  judgment  and  discretion  in  relation  to  it,  and  by 
the  verdict  they  rendered  the  court  had  none. 

This  record,  at  least  to  my  mind,  shows  that  the  verdict 
and  judgment  is  a  harsh  one.  The  homicide  occurred 
when  all  the  parties  were  more  or  less  intoxicated  It 
was  in  a  diflSculty  then  immediately  springing  up  between 
them  over  a  most  trivial  matter,  and  proceeding  at  once  to 
blows,  and  from  blows  to  the  homicide;  the  deceased  and 
the  prisoner  being  friends  up  to  that  time.  From  the 
time  when  the  difficulty  first  arose  to  the  time  of  the 
homicide  could  not  have  been  more  than  10  minutes, 
and  perhaps  not  more  than  half  that  time.  If  specula- 
tions and  presumptions  are  to  be  indulged  in,  the  one 
most   reasonable  to  my  mind   is  that  the  secret  of  the 
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» 

harsh  verdict  and  judgment  in  this  caise  is  found  in  the 

matters  before  stated. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered. 


THE  PEOPLE  OF  THE  TEEBITOEY  OF  UTAH, 
Eespondent,  t\  WILFOKD  H.  HALLIDAY,  Ap- 
pellant. 

Criminal.  Law.— Homicide— Murder  First  Degree— Indictment— 
An  indictment  charging  that  the  defendant  unlawfully,  felon- 
iously, willfully  and  with  malice  aforethought,  held  a  pistol  loaded 
with  gunpowder  and  leaden  bullet  at  and  against  the  deceased,  and 
then  and  there  unlawfully,  feloniously  and  with  malice  afore- 
thought discharged  the  same  at  the  deceased,  and  that  he  un- 
lawfully, feloniously,  willfully  and  with  malice  aforethought  did 
inflict  a  mortal  wound  in  and  through  the  head  of  the  deceased, 
of  which  he  instantly  died  and  that  in  that  manner  defendant 
unlawfully,  feloniously,  willfully  and  with  malice  aforethought, 
killed  and  murdered  the  deceased,  is  sufficient  to  charge  murder 
in  the  first  degree. 

Id. — Id.— Threats  by  Deceased.— Threats  of  deceased  against  de- 
fendant, where  there  was  no  evidence  tending  to  prove  that  on 
the  occasion  of  the  killing  deceased  assumed  a  threatening  atti- 
tude towards  defendant  or  tending  to  show  any  circumstance  cal- 
culated to  excite  fear  of  danger  in  a  reasonable  person,  or  intending 
to  show  that  defendant  acted  from  such  fear,  but  on  the  contrary 
the  evidence  showed  that  defendant  did  not  act  from  such  fear, 
were  inadmissible  in  evidence. 

Id. — Id. — Adultery  with  Dependant's  Wipe.— Under  section  1925, 
Compiled  Laws,  1876,  if  the  husband  after  learning  of  the  defile- 
ment of  his  wife  waits  and  deliberates  and  then,  not  in  a  sudden 
heat  of  passion,  went  a  considerable  distance  with  a  pistol  to  the 
house  of  deceased  and  there  killed  him,  such  provocation  forms 
no  justification,  and  evidence  thereof  is  inadmissible. 

Id. — Id. — Instructions. — If  the  court  in  charging  the  jury  defines 
murder  in  the  first  degree  as  murder  in  the  second  degree,  such 
error  is  one  of  which  defendant  cannot  take  advantage  because 
he  is  not  prejudiced  thereby. 

Appeal  from  a  judgment  of  conviction  of  murder  in 
the  first  degree  of  the  district  court  of  the  second  district 
The  opinion  states  the  facts. 
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Mr.  Presley  Denny^  for  appellant 

Mr,  Charles  W.  Zane  and  Mr,   Oeorge  S,  Peters,  for 
respondent 

Zane,  C.  J. : 

The  appellant  was  convicted  of  the  crime  of  murder  in 
the  fii^st  degree,  and  upon  the  recommendation  of  the  jury 
was  sentenced  by  the  court  to  imprisonment  at  hard  labor 
for  life  in  the   penitentiary.     This  conviction  the  defend- 
ant assigns  for  error — first,  because,  as  he  avers,  the  in- 
dictment does  not  contain  an  allegation  that  the  homicide 
was  with  deliberation.     To  sustain  a  conviction  of  murder 
in  the  first  degree  the  indictment  must  contain  all  the  facts 
essential  to  that  crime;  in  other  words,  the  performance  of 
the  act  and  the  forming  of  the  intent,  together  constitut- 
ing the  crime,  must  appear.     The  indictment  in  substance 
states  that  the  defendant  unlawfully,  feloniously,  willfully 
and  with  malice  aforethought  held  a  pistol  loaded  with 
gunpowder  and  leaden  bullet  at  and  against  Joseph  Dob- 
son,  the  deceased,  he  being  in    the  peace  of  the  people, 
and  then  and  there  unlawfully,  feloniously,  willfully  and 
with  malice  aforethought  discharged  the  same  at  the  de- 
ceased, and  that  he  unlawfully,  feloniously,  willfully  and 
with  malice  aforethought  did  inflict  a  mortal  wound  in  and 
through  the  head  of  the  deceased,  of  which  he  instantly 
died,  and  that  defendant  in  that  manner  unlawfully,  fel- 
oniously,  willfully   and  with    malice  aforethought  killed 
and  murdered  the   deceased,  contrary  to  the  form  of  the 
statute,  etc.     The  indictment  was  a  good  common-law  in- 
dictment    The   question  is,  does  it  sufficiently  describe 
the  crime  of  murder  in   the  first  degree,   as  defined  in 
chapter  1,  entitled  "Homicide,"  Laws  Utah,  1876?    Sec- 
tion 87  of  that  chapter  is  as  follows:  "Murder  is  the  un- 
lawful killing  of  a  human  being,  with  malice  aforethought;" 
and  section  88:  "Such  malice  may  be  express  or  implied. 
It  is  express  when  there  is  manifested  a  deliberate  inten- 
tion  unlawfully  to  take  away  the  life  of  a  fellow  creature; 
it  is  implied  when  no  considerable  provocation  appears,  or 
when   the  circumstances  attending  the   killing  show  an 
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abandoned  or  malignant  heart."  The  legislature,  in  these 
sections,  declared  in  eflfect  that  malice  aforethought,  when 
express,  shall  mean  a  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  human  being,  and  is  implied  when 
the  unlawful  killing  is  without  any  considerable  provoca- 
tion, or  when  the  circumstances  of  the  killing  show  an 
abandoned  or  malignant  heart.  Then  follows  section  89: 
"Every  murder  perpetrated  by  poison,  lying  in  wait,  or 
any  other  kind  of  willful,  deliberate,  malicious,  and  pre- 
meditated killing,  or  committed  in  the  perpetration  of,  or 
attempted  to  perpetrate,  any  arson,  rape,  burglary,  or  rob- 
bery, or  perpetrated  from  a  premeditated  design  unlaw- 
fully and  maliciously  to  effect  the  death  of  any  human  be- 
ing other  than  him  who  is  killed,  oi;  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and  evidencing  a 
depraved  mind  regardless  of  human  life,  is  murder  in  the 
first  degree;  and  any  other  homicide  committed  under 
such  circumstances  as  would  have  constituted  murder  at 
common-law,  is  murder  in  the  second  degree."  Whenever 
the  murder  is  perpetrated  with  the  specific  intent  to  take 
the  life  of  a  human  being  unlawfully,  the  killing  is  delib- 
erate and  premeditated. 

It  is  believed  that  a  man  cannot  form  a  specific  intent  to 
kill  a  particular  individual  without  such  thought  as  amounts 
to  deliberation  and  premeditation.  Bishop  says:  **But 
now  comes  a  statute  of  dividing — as  it  is  sometimes  ex- 
pressed— murder  into  two  degrees.  .  .  There  is  added 
to  the  former  elements  of  murder  the  intent  to  kill. 
If  the  murderer  does  not  have  in  his  mind  an  intent  which 
was  not  necessary  to  constitute  murder  at  common  law,  he 
does  not  commit  the  statutory  offense  which  is  called 
murder  in  the  first  degree."  2  Bish.  Crim.  Proc,  section 
682.  And  Wharton,  speaking  of  the  same  statute,  says: 
"The  general  definition  of  the  statute  simply  divides  mur- 
der into  two  classes — murder  with  a  specific  intent  to  take 
life  being  murder  in  the  first  degree;  murder  without  a 
specific  intent  to  take  life  being  murder  in  the  second 
degree.  ...  To  constitute  murder  of  the  first  degree 
the  intent  of  the  party  killing  must  have  been  to  take 
life;  whereas,  by  the  common  law,  if  the  mortal  blow  is 
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malicious,  and  death  comes,  the  perpetrator  is  guilty  of 
mnrder,  whether  such  an  intent^does  or  does  not  appear  to 
have  existed  in  his  mind.  The  injury  being  malicious, 
the  common  law  holds  the  offender  responsible  for  all  the 
consequences  following  his  unlawful  act,"  2  Whart  Grim. 
Law,  sections  1084, 11Q6. 

The  question  arises,  do  the  facts  alleged  in  the  indict- 
ment show  that  the  appellant  had,  at  the  time  of  the  kill- 
ing, a  specific  intent  to  take  the  life  of  the  deceased?     It 
is  alleged  in  the  indictment  that  the  appellant  held  in  his 
hand  a  pistol  loaded  with  powder  and  leaden  bullet,  and 
that  he  feloniously,  willfully,  and  with  malice  aforethought 
held  it  at  and  against  the  deceased,  and  that  he  feloniously, 
willfully,  and  with  malice    aforethought    discharged    the 
same  at  the  deceased,  and  thereby  wounded  him  in  the 
head,  of  which  wound  he  instantly  died,  and  that  by  that 
means  the  appellant  feloniously,  willfully,  and  with  malice 
aforethought  killed  and  murdered  the  deceased.     Assum- 
ing these  facts  to  be  true,  no  room  is  left  to  infer  that  the 
appellant  intended  to  commit  some  other  felony,  and  un- 
designedly killed  the  deceased.      It  cannot  be  inferred 
from  these  facts  that  the  appellant  intended  to  commit  a 
bodily  injury  without  producing  death.     The  weapon,  the 
manner  of  its  use,  the  place  and  nature  of  the  wound,  for- 
bid such  an  inference.     The  appellant  must  be  held  to 
have  intended  the  natural  and  probable  consequences  of 
his  act     If  a  man,  knowing  what  he  is  doing,  shoots  a 
bullet  through  the  head  of  another  person,  he  will  not  be 
heard  to  say  that  he  did  not  intend  to  kill  him — that  he 
simply  intended  a  bodily  injury  without  death.     But  the 
averments  of  this  indictment  go  further  and  say  that  the 
killing  of  the  deceased  was  willful  and  with  malice  afore- 
thought— not  that  some   other  felonious  act  was  willful 
and  with  malice  aforethought.     Here  the  deliberation  and 
premeditation  must  have  been  on  the  killing  of  the  de- 
ceased, not  on  the  commission  of  some  other  felony;  and, 
assuming  the  acts  averred  to  have  been  willful  and  with 
malice  aforethought,  they  manifest  a  specific  intent  to  take 
the  life  of  the  deceased.     Lowrie,  C.   J.,  in  the  case  of 
Keenan  v.  Com,,  44  Pa.  St.,  55,  after  speciking  of  mur- 
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der  in  the  first  and  second  degrees,  and  remarking  that 
their  reported  jurisprudence  was  very  uniform  in  holding 
that  the  true  criterion  of  the  first  degree  was  the  intent  to 
take  life,  and  that  the  deliberation  required  was  not  on 
the  intent,  but  on  the  killing,  and  that  the  malice  must 
be  a  special  malice  which  aims  at  the  life  of  a  person,  said: 
"Keeping  this  common  understanding  of  the  definition  in 
mind,  we  shall  also  get  clear  of  the  influence  of  the  cases 
in  other  states,  where  the  terms  'deliberate'  and  'premedi- 
tated' are  applied  to  the  malice  or  intent,  and  not  to  the 
act,  and  thus  seem  to  require  a  purpose  brooded  over, 
formed,  and  matured  before  the  occasion  at  which  it  is 
carried  into  act.  Under  such  a  definition  of  the  intention, 
all  our  jurisprudence  under  which  malice  and  intent  are 
implied  from  the  character  of  the  act  and  from  the  deadly 
nature  of  the  weapon  used  would  be  set  aside;  for  we 
could  not  from  these  imply  such  a  previous  and  deliberate, 
but  only  a  distinctly  formed,  intent,  and  this  involves  de- 
liberation and  premeditation,  though  they  may  be  very 
brief.  We  should  therefore  blot  out  all  our  law  relative  to 
implied  intent  or  malice,  and  require  it  to  be  always  proved 
as  express;  and  this  would  be  a  most  disastrous  result,  for 
the  most  deliberate  murderers  are  usually  those  who  know 
how  to  conceal  their  intent  until  the  occasion  arrives  for 
the  execution  of  it."  So,  in  this  case,  from  the  character 
of  the  act,  and  from  the  deadly  nature  of  the  weapon 
used,  and  the  nature  of  the  wound,  with  the  averments 
that  such  acts  were  willful  and  with  malice  aforethought, 
we  must  infer  a  specific  intent  to  kill.  Such  averments 
show  a  specific  intent  to  kill,  and  such  an  intent  must  be 
preceded  by  deliberation  and  premeditation.  The  law 
does  not  require  that  the  words  "deliberation"  and  "pre- 
meditation" shall  be  used  in  the-  indictment;  it  is  sufficient 
if  equivalent  language  is  used. 

On  the  trial  counsel  for  defendant  offered  to  prove  that 
the  deceased,  more  than  a  day  prior  to  the  killing,  had 
made  threats  against  the  defendant.  Precisely  what  they 
were  the  record  does  not  disclose.  To  the  admission  of 
them  in  evidence  the  prosecuting  attorney  objected  on  the 
ground  that  there  was  no  evidence  tending  to  prove  that 
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deceased  had  assumed  a  threatening  attitude  towards  the 
defendant  on  the  occasion  of  the  killing,  and  for  the  reason 
that  the  evidence  did  not  tend  to  show  any  circumstance 
sufficient  or  calculated  to  excite  fear  of  danger  in  a  reason- 
able person,  and  because  it  did  appear  from  the  evidenice 
that  defendant  did  not  act  from  any  such  fear.  The  court 
sustained  the  objection.  To  this  ruling  the  defendant  ex- 
cepted, and  assigns  the  same  as  error. 

The  only  two  persons  in  the  room  at  the  time  of  the 
homicide  besides  defendant,  the  deceased,  and  his  little 
children — too  young  to  testify — were  the  wife  of  the  de- 
ceased and  her  mother,  Mrs.  Beeve.  Both  of  them  testified 
that  the  defendant  came  into  the  house  and  inquired  for 
Dobson,  and,  seeing  him  lying  on  the  bed  asleep,  or  appar- 
ently so,  shot  him  in  the  arm  and  through  the  head  before 
he  spoke,  and  that  deceased  died  in  a  very  few  minutes; 
that  they  did  not  see  the  deceased  have  a  weapon,  and  that 
none  was  found  on  him.  There  had  been  no  evidence 
tending  to  prove  any  circumstance  to  arouse  any  fear  of 
danger  to  defendant.  Under  such  conditions,  threats  at  a 
former  time  could  not  constitute  any  justification.  To  hold 
otherwise  would  be  to  say  that,  if  one  man  threatens 
another,  the  other  is  justified  in  shooting  him.  After  the 
court  had  ruled  as  above,  the  defendant  testified  in  his  own 
behall  He  was  at  his  father's  house,  and  went  from  there 
to  the  house  of  Dobson,  tied  his  horse,  walked  up  to  the 
door  and  rapped.  The  wife  of  the  deceased  told  him  to 
come  in.  He  stepped  in,  and  asked  if  Joseph  Dobson  was 
there.  No  answer  was  made.  Witness  looked  at  the  side 
room;  expected  a  bullet  on  the  side;  had  been  notified 
that  he  would  "get  it  on  sight."  He  never  saw  Dobson  till 
he  rose  up,  and  never  would  have  seen  him  if  he  hadn't 
risen  up.  To  use  the  witness'  own  language:  "It  don't 
matter;  I  can  tell  you  just  exactly  how  he  was  lying.  He 
was  lying  on  his  left  side,  with  his  left  arm  by  his  left 
side,  and  with  his  right  arm  by  his  right  side, — that  way, 
— and  his  hat  on  the  back  of  his  head."  Witness  further 
testified:  "And  I  guess  the  quietness — nobody  speaking 
—  must  be  what  woke  him,  and  made  him  raise  up  when  he 
was  asleep.     I  don't  know  whether  he  was  asleep  or  not. 
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but  he  turned  over  from  that  way.  He  threw  his  hands 
into  the  pocket  of  his  overalls — he  threw  his  hand  into  his 
right-hand  overalls'  pocket  to  draw  his  pistol,  and  I  fired 
and  caught  him.  I  could  put  a  bullet  in  his  eye  just  as 
easy  as  wink."  On  cross-examination  defendant  testified 
that  he  shot  deceased  first  in  his  right  arm  and  then  in  the 
left  That  these  were  the  only  two  shots.  He  had  been 
convicted,  he  testified,  of  a  felony  on  the  fifth  of  January, 
1883.  The  witness  first  testified  that  he  did  not  see  de- 
ceased until  he  rose  up,  and  that  he  never  would  have  seen 
him  had  he  not  risen;  and  immediately  said  that  he  could 
tell  exactly  how  the  deceased  was  lying — that  he  was  lying 
on  his  left  side,  with  his  left  arm  by  his  left  side  and  his 
right  arm  by  his  right  side.  The  defendant  did  not  testify 
that  he  saw  a  ^pistol  or  any  other  weapon  on  the  deceased 
at  the  time  he  shot  him.  The  evidence  shows  conclusively 
that  defendant  went  to  the  house  of  the  deceased  armed 
with  a  loaded  pistol,  and  without  any  provocation  at  the  time 
of  the  killing,  shot  him  twice — once  in  the  arm,  and  once  in 
the  head.  After  the  defendant  had  testified,  no  witness 
was  asked  as  to  threats, 

The  evidence  shows  that  defendant  was  away  from  home, 
and  returned  on  Saturday.  The  defendant  oflPered  evidence 
tending  to  show  that  deceased  had  before  that  time  com- 
mitted adultery  with  defendant's  wife,  and  that  he  was  in- 
formed of  such  adultery  on  Saturday — as  a  justification 
for  going  armed  a  considerable  distance  to  the  house  of 
the  deceased,  on  Sunday  evening,  and,  without  provocation 
at  the  time,  shooting  him  while  in  bed.  The  defendant 
relies  on  section  1925,  Comp.  Laws  1876.  The  provision 
is  this:  Homicide  is  justifiable  when  committed  by  any 
one  *  *  *  in  a  sudden  heat  of  passion  caused  by  the 
attempt  of  any  such  oflPender  to  commit  a  rape  upon  his 
wife,  daughter,  sister,  mother,  or  other  female  relation  of 
defendant,  or  to  defile  the  same,  or  when  the  defilement 
has  actually  been  committed."  The  provision  of  law  quoted 
justifies  a  homicide  committed  by  the  husband  in  a  sud- 
den heat  of  passion  caused  by  the  attempt  of  the  man  slain 
to  defile  his  wife,  or  caused  by  her  defilement.  But  the 
killing  must  be  without  deliberation  after  knowledge  of  the 
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fact  The  law  will  not  permit  the  husband  to  say  that  he 
slew  the  defiler  of  his  wife  in  a  sudden  heat  of  passion 
after  deliberating  upon  the  defilement  24  hours.  Bishop 
states  the  rule  thus:  "If  a  husband  finds  his  wife  com- 
mitting adultery,  and,  provoked  by  the  wrong,  instantly 
take^  her  life  or  the  adulterer's,  *  ♦  ♦  the  homicide 
is  only  manslaughter.  But  if,  on  merely  hearing  of  the 
outrage,  he  pursues  and  kills  the  oflfender,  he  commite 
murder.  The  distinction  rests  on  the  greater  tendency  of 
seeing  the  passing  fact  than  of  hearing  of  it  when  accom- 
plished, to  stir  the  passions;  and  if  the  husband  is  not 
actually  witnessing  his  wife's  adultery,  but  knows  it  is 
transpiring,  and,  in  an  overpowering  passion,  no  time  for 
cooling  having  elapsed,  he  kills  the  wrong- doer,  the  offense 
is  reduced  to  manslaughter."  2  Bish.  Crim.  Law,  (2d  Ed. ) 
sec.  708.  The  law  is  that  if  the  husband  after  learning  of 
the  defilement  of  his  wife  waits  and  deliberates,  and  then 
kills  the  defiler,  in  so  doing  he  commits  the  crime  of  mur- 
der. And  if  the  fact  had  been  proven  that  the  appellant 
had  heard  of  the  defilement  of  his  wife  on  the  day  before 
the  homicide,  it  would  not  have  constituted  any  justification 
for  the  killing,  or  a  sufficient  provocation  to  reduce  the 
crime  to  manslaughter. 

The  court  charged  the  jury  as  follows:  "If,  however, 
you  believe  from  the  evidence  that  the  defendant  is  not 
guilty  of  murder  in  the  first  degree,  yet  you  are  satisfied 
from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant did  on  the  28th  day  of  November,  1886,  at  the 
county  of  Kane  in  the  territory  of  Utah,  unlawfully,  will- 
fully and  maliciously,  and  premeditatedly,  and  without 
deliberation,  shoot  and  kill  the  said  Dobson  in  manner  and 
form  as  charged  in  the  indictment,  your  verdict  should  be 
that  defendant  is  guilty  of  murder  in  the  second  degree." 
By  this  language  the  defendant  insists  that  the  court  de- 
scribed murder  in  the  first  degree,  and  that  it  was  error  to 
inform  the  jury  that  it  constituted  murder  in  the  second 
degree.  The  court  said  that  if  the  killing  was  done  will- 
fully, maliciously  and  premeditatedly,  and  without  deliber- 
ation, it  was  murder  in  the  second  degree.  The  court  evi- 
dently intended  to  qualify  the  meaning  of  the  terms  **ma. 
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liciously,  willfully,  and  premeditatedly,"  by  the  use  of  the 
words  "without  deliberation."  Murder  without  delibera- 
tion means  without  sufficient  thought  to  enable  the  person 
killing  to  form  a  distinct  intention  to  kill.  If  it  were  con- 
ceded that  the  court  defined  murder  in  the  first  degree, 
and  charged  the  jury  that  it  constituted  murder  in  the 
second  degree,  we  would  be  unable  to  see  how  such  an  error 
could  have  prejudiced  the  defendant.  Had  the  jury  been 
misled  by  such  a  charge,  it  would  have  favored  the  defend- 
ant, by  securing  him  lighter  punishment.  From  the  fact 
that  the  jury  found  the  defendant  guilty  of  murder  in  the 
first  degree  it  is  apparent  that  the  jury  were  not  misled  by 
the  portion  quoted  of  the  charge. 

Numerous  other  errors  are  alleged  in  the  record,  but  we 
do  not  think  them  well  taken.  The  judgment  of  the  court 
below  is  affirmed. 

BoBEBiAN,  J.,  and  Henderson,  J.,  concurred. 
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GEOEGE  MUMFOED,  Eespondent,  v.  DICKEET  AND 
MYEES  SULPHUE  COMPANY,  Appellant. 

Sale— CoBRESPONDENCE  WITH  Sample— Finding.— Where  there  was 
evidence  tending  to  show  that  in  an  action  for  the  price  of  brick 
delivered,  the  pile  of  rejected  brick  had  been  examined,  and  that 
over  half  the  pile  was  of  the  qualily  of  the  examined  brick,  and 
two  of  the  bricks  from  the  rejected  pile  were  produced  in  court, 
and  found  to  be  of  the  quality  of  brick  to  be  delivered;  held^  that 
a  finding  of  the  trial  court  that  half  of  the  rejected  pile  were  of 
the  quality  agreed  to  be  delivered,  is  not  so  clearly  unwarranted 
by  the  evidence,  as  to  demand  a  reversal  of  the  judgment  on 
the  ground  that  the  evidence  was  insufficient  to  support  the 
finding. 

Id.— Quantity  Deliyebed.— Evidence  of  receipts  given  by  the  appel- 
lant to  the  respondent's  teamsters,  showing  the  number  of  brick 
delivered,  is  admissible  in  evidence,  where  the  quantity  of  brick 
delivered  is  in  dispute,  and  evidence  offered  by  defendant  to  ex- 
plain the  receipts  as  not  being  an  acceptance  where  the  contro- 
versy is  simply  over  the  number  of  brick  delivered. 

Id. — Evidence. — In  an  action  for  price  of  brick  delivered,  after  tes- 
timony as  to  the  number  of  brick  delivered,  it  is  competent  for 
plaintiff  to  testify  that  shortly  before  the  trial,  he,  in  company 
with  another  person,  went  to  appellant's  premises  for  the  purpose 
of  examining  the  rejected  brick,  and  was  driven  away  by  defend- 
ant's agent,  and  was  refused  the  privilege  of  further  examining 
said  bricks. 

Appeal  from  a  judgment  of  the  district  court  of  the 
second  district.     The  opinion  states  the  facts. 

Mr,  Charles  W.  Zane,  and  Messrs.  Hall  &  Marshall, 
for  appellant 

Mr,  Presley  Denny,  for  respondent 

Henderson,  J. : 

This  cause  was  brought  in  justice's  court  by  respondent 
for  a  balance  claimed  to  be  due  on  a  contract  for  the  de- 
livery of  brick.  The  defendant,  in  its  answer,  claimed 
that  4,500  of  the  brick  claimed  to  have  been  delivered 
by  the  plaintiflP  were  not  of  the  quality  agreed  to  be  de- 
livered, and  were  utterly  worthless;  alleged  a  tender  of  $31, 
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and  accompanied  its  answer  with  that  amount  paid  into 
couri  Judgment  was  rendered  on  trial  in  justice's  court 
in  favor  of  plaintiff  for  the  amount  claimed,  and  defend- 
ant appealed  to  the  district  court,  where  the  case  was 
again  tried,  before  the  court  without  a  jury,  and  a  judg- 
ment again  rendered  in  favor  of  the  plaintiff  for  $69.18, 
being  part  of  plaintiffs  claim.  The  district  judge  found 
as  facts  that  on  the  25th  of  September,  1886,  the  parties 
entered  into  an  agreement  by  which  the  plaintiff  was  to 
deliver  to  defendant  at  its  sulphur  works  about  40,000 
"goo(f  and  suitable  brick,  or  such  number  as  the  defendant 
might  desire  or  need,  at  S15  per  thousand;"  that,  in  ac- 
cordance therewith,  the  plaintiff  delivered  33,059  brick; 
that  30,726  thereof  were  "of  the  quality  agreed  to  be  de- 
livered, and  that  2,333  were  not  of  such  quality;"  that 
plaintiff  had  received  thereon  $371.70;  that  there  was  still 
due  plaintiff  $69.18,  and  gave  judgment  for  that  amount. 
A  bill  of  exceptions  was  settled,  embodying  the  testimony; 
and  the  case  comes  to  us  on  appeal  from  the  judgment,  and 
it  is  claimed  that  the  evidence  was  insuflBcient  to  support 
the  finding  that  the  brick  were  to  be  "good  and  suitable," 
and  "that  30,726  were  of  the  quality  agreed  to  be  de- 
livered." 

We  deem  it  unnecessary  to  quote  from  the  testimony  at 
length.  We  have  examined  it  carefully,  and  think  that 
there  was  evidence  to  support  the  findings.  Before  the 
contract  in  controversy  was  made,  the  parties  had  been 
dealing  for  some  time.  At  least  two  full  consignments  of 
brick  had  been  made,  received,  accepted,  and  paid  for  in 
full;  and  then  a  further  order  was  given,  being  the  one  in 
controversy.  We  think  it  a  fair  deduction  from  the  evi- 
dence that  the  contract  were  to  deliver  to  defendant  at  its 
works,  at  $15  per  thousand — a  price  above  the  usual  price  — 
such  brick  as  were  suitable  for  the  defendant's  use  in  con- 
structing its  refining  works,  to  be  determined  by  compari- 
son with  the  samples  agreed  upon,  and  the  standards 
recognized,  accepted,  and  adopted  by  both  the  parties  in  the 
previous  dealings.  As  to  the  claim  that  the  evidence  does 
not  support  the  finding  "that  30,726  were  of  the  quality 
agreed  to  be  delivered,"  the  testimony  shows  that  the  en- 
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tire  controversy  in  this  case  was  over  4,666  brick  which 
were  rejected  by  defendant.  There  was  no  dispute  abont 
the  whole  number  of  brick  delivered  at  defendant's  works; 
but  upon  examination  and  assortment  of  some  of  the  loads 
delivered,  defendant's  agents  rejected  some  of  them,  and 
other  loads  were  rejected  entirely  without  examination,  ex- 
cept such  as  could  be  made  by  looking  at  the  load.  All 
these  brick  so  rejected  were  piled  up  in  one  pile,  and  num- 
bered 4,666,  and  the  controversy  was  over  these  rejected 
brick.  The  plaintiff  testified  that  he  had  examined  this 
pile  of  brick,  and  had  selected  two  brick  from  it,  which  he 
exhibited  on  the  trial,  as  brick  that  were  up  to  the  stand- 
ard of  what  he  was  to  furnish;  and  he  testified  respecting 
these  samples,  and  the  rejected  pile,  as  follows:  "When  I 
was  out  the  other  day,  I  saw  this  pile  of  brick.  I  took 
out  two  as  samples — these  two.  They  are  good  brick 
There  is  over  half  of  that  pile— I  think  more  than  half 
— of  the  kind  of  brick  as  these  two,''  And  his  witness 
Pearson  testified:  "About  half  of  the  pile  were  of  the 
quality  of  these  two."  The  defendant  also  exhibited  in 
court  samples  which  he  testified  were  the  samples  agreed 
upon,  and  vere  correct  samples  of  what  the  brick  were  to 
be.  The  trial  judge  could  determine  from  inspection  of 
these  samples  how  much  or  how  little  they  varied;  and 
there  was  positive  testimony  that  half  of  the  rejected  pile 
was  equal  to  the  samples  selected  from  it  In  view  of  this 
testimony  we  are  not  prepared  to  say  that  the  district  judge 
was  not  warranted  in  finding  that  half  of  the  rejected 
pile  were  such  brick  as  were  agreed  to  be  delivered 
It  will  be  observed  that  judgment  was  rendered  only 
for  the  contract  price  of  the  brick  the  court  found  to  be 
of  the  quality  agreed  upon,  which  included  half  of  the 
rejected  pile. 

The  appellant  also  complains  of  the  ruling  of  the  dis- 
trict court  in  excluding  evidence  offered  to  explain  receipts 
given  by  it  to  the. teamsters  for  the  amount  of  brick  de- 
livered. These  receipts  were  put  in  evidence  by  the  plain- 
tiff, for  the  purpose  of  showing  the  number  of  brick  hauled 
to  defendant's  works,  and  plaintiff  also  claimed  that  they 
were  evidence  of  acceptance  by  the  defendant    The  de- 
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f endant  oflfered  testimony  to  explain  that  the  defendant  did 
not  intend  by  them  to  receive  and  accept  the  brick.  By 
the  finding  of  the  court,  this  was  rendered  wholly  imma- 
terial. The  court  did  not  regard  the  brick  thus  delivered 
as  accepted.  The  theory  of  the  findings  is  that  the  brick 
was  subject  to  inspection  and  rejection  after  delivery  at 
defendant's  works,  and  defendant  was  allowed  to  reject  all 
that  did  not  come  up  to  the  contract  standard.  The  court 
found  in  favor  of  defendant  upon  the  subject  of  acceptance, 
and  therefore  I  the  defendant  could  not  have  been  injured 
by  the  rejection  of  this  testimony. 

The  plaintiflf  was  allowed  to  testify,  against  the  objection 
of  the  defendant,  that,  a  short  time  before  the  trial,  the 
plaintiff  with*another  person  went  to  defendant's  premises, 
where  the  rejected  brick  were  piled  in  an  open  yard,  and 
was  examining  them,  when  one  of  defendant's  agents,  and 
one  who  was  a  material  witness  on  the  trial  for  defendant, 
came  out,  and  drove  them  away,  and  refused  to  let  them 
further  examine  the  brick,  upon  the  pretense  that  plaintiflf 
had  not  first  asked  permission  at  the  office;  and  this  is  as- 
signed as  error.  We  think  the  evidence  was  proper.  It 
was  a  fair  question  as  to  whether  the  agent  was  acting  in 
good  faith,  or  was  seeking  to  deprive  the  plaintiff  of  the 
privilege  of  making  examination  of  the  brick  in  prepara- 
tion for  the  trial,  and  was  proper  to  be  used  in  determin- 
ing the  weight  to  be  given  to  the  agent's  testimony,  if  for 
no  other  purpose.  The  judgment  of  the  district  court 
should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 
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FRANK  WRIGHT,   Respondent,   r.    MAYER  S.  AS- 
CHEIM,  AND  Another,  Appellants. 

Malicious  Prosecution  of  Civil  Action— Probable  Cause.  -Where 
the  evidence  showed  that  appellants  had  obtained  an  injunctional 
order  restraining  a  mining  company  from  issuing,  and  respondeDt 
from  receiving  certain  stock  in  a  mining  company,  whose  property 
had  been  developed  by  appellants  under  a  certain  partnership 
which  appellants  claimed  to  extend  to  the  mining  enterprise  and 
respondent  to  only  a  "lagging''  contract,  and  the  evidence  showed 
that  appellants  had  knowledge  of  facts  which  tended  to  show 
the  partnership  in  the  raining  enterprise,  and  that  appellants  had 
submitted  their  cause  to  a  responsible  attorney,  who  had  care- 
fully examined  the  cause  and  advised  the  bringing  of,  and  did 
bring,  a  suit  against  said  mining  company,  and  obtained  the  in- 
junctional order;  held,  that  the  respondent  had  not  proven  a 
want  of  probable  cause  and  the  denial  of  motion  for  new  trial 
was  error. 

Id. — Id.  -When  Question  of  Law.— Where,  in  a  suit  for  malicious 
prosecution  of  civil  action,  all  the  undisputed  facts  known  to  the 
defendant,  taken  together,  would  justify  in  a  reasonable  person 
the  honest  belief  that  the  fact  charged  was  probably  true,  the 
question  of  probable  cause  is  wholly  a  question  of  law  and  a 
jury  has  no  right  under  the  pretence  of  saying  that  the  defend- 
ant did  not  believe  the  facts,  to  find  against  him. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district  and  from  an  order  refusing  a  new  trial. 

This  cause  was  tried  before  the  court  and  a  jury  and  a 
verdict  given  for  the  plaintiff.  Upon  motion  for  new  trial, 
the  verdict  was  set  aside  and  a  new  trial  granted,  which 
ruling  was  affirmed  on  appeal,  4  Utah,  455.  The  cause 
was  then  tried  a  second  time  before  the  court  and  a  jury 
and  another  verdict  found  for  the  defendant.  Thereupon 
a  motion  for  new  trial  was  overruled,  and  the  cause  came 
to  this  court  on  appeal.  The  evidence  was  practically  the 
same  on  both  trials.  No  question  was  made  in  the  briefo. 
The  remaining  facts  are  found  in  the  opinion. 

Messrs.  Bennett,  Kirkpatrick  &  Bradley  and  Mr,  J. 
G,  Sutherland,  for  appellants. 

Mr,  Frank  Hoffman,  for  respondent 
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Henderson,  J. : 

The  plaintiff  brought  his  action  in  the  third  district 
court  against  the  defendant  and  Mocks,  for  malicious  pros- 
ecution in  instituting  and  prosecuting  a  civil  action.  The 
complaint  alleges  that  on  the  21st  day  of  February,  1881, 
the  plaintiff  was  the  owner  of  10,031  shares  of  the  capital 
stock  of  the  Rebellion  Silver  Mining  Company;  that  the 
stock  was  not  then  issued,  but  was  ready  to  be  issued, 
and  was  placed  to  the  credit  of  plaintiff,  and  that  he  was 
entitled  to  then  receive  it;  that  the  defendants,  Ascheim 
and  Mocks,  on  that  day,  by  an  action  commenced  in  the 

third  district  court,  wherein  said  Ascheim  and  Mocks  were 
plaintiffs,  and  the  plaintiff  herein,  and  Charles  A.  Matson, 

-David  Avery,  the  said  Eebellion  Silver  Mining  Company, 
William  W.  Woods,  its  president,  and  John  Sholdebrand, 
its  secretary,  were  defendants,  and  by  filing  a  complaint 
in  said  cause,  duly  verified  by  said  Ascheim  and  Mocks, 
and  filing  an  undertaking  in  said  action,  procured  a  re- 
straining order  to  be  issued  from  said  court,  by  means  of 
which  the  said  company,  its  president  and  secretary,  were 
restrained  from  issuing,  and  the  plaintiff  from  receiving, 
said  stock;  that  said  restraining  order  was  incorporated 
with  an  order  to  show  cause  on  March  1,  1881,  why  an  in- 
junction should  not  issue  pending  the  said  action,  in  terms 
the  same  as  the  restraining  order;  that  the  hearing  of  the 
order  to  show  cause  was  from  time  to  time  postponed  by 
the  court;  and  that  finally,  on  April  24,  1882,  on  motion  of 
the  defendants  in  said  action,  and  upon  a  hearing,  the 
said  restraining  order  was  dissolved;  and  that  afterwards, 
ujKjn  like  motion,  the  cause  was  dismissed.     The  complaint 

.  further  alleges  damages  on  account  of  depreciation  of  the 
stock  while  it  was  held  under  the  restraining  order.  Ser- 
vice was  had  on  defendant  Ascheim,  and  he  answered,  tra- 
versing the  complaint.  Mocks  was  never  served,  and  did 
not  appear,  and  the  case  proceeded  against  Ascherm  alone. 
The  cause  was  brought  to  trial  before  a  jury.  A  verdict 
was  rendered  in  favor  of  the  plaintiff  for  $7,000.  Judg- 
ment was  rendered  accordingly.  The  defendant  moved  for 
a  new  trial  on  the  ground  that  the  evidence  was  insuffi- 
cient to  support  the  verdict  in  this,  that  it  did  not  show 
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or  prove  want  of  probable  cause  or  malice,  but,  on  the  con- 
trary, did  show  probable  cause  for  prosecuting  the  action, 
and  that,  therefore,  the  verdict  was  against  the  law,  and 
for  errors  committed  by  the  court  in  instructing  the  jury 
at  the  request  of  plaintiff. 

The  motion  for  a  new  trial  was  denied,  and  the  cause 
comes  to  us  on  appeal  from  the  judgment  and  order  deny- 
ing the  motion  for  a  new  trial,  on  the  two  questions  before 
stated.  The  first  question — the  insufficiency  of  the  evi- 
dence to  support  the  verdict  —involves  an  examination  of 
the  evidence.  The  plaintiff  first  put  in  evidence  the  pro- 
ceedings in  the  cause,  the  bringing  of  which  is  the  sub- 
ject of  this  action.  The  complaint  contains  so  full  and 
circumstantial  a  statement  of  facts,  most  of  which  were 
not  disproved  or  controverted,  that  we  cannot  give  a  better 
or  more  definite  statement  of  the  situation  of  the  parties, 
and  the  matters  concerning  which  the  action  was  brought, 
than  to  give  it  in  full.  After  entitling  in  the  court  and 
cause,  it  is  as  follows: 

"The  plaintiffs  complain  of  the  defendants,  and  allege 
and  show  to  the  court  that  they,  the  plaintiffs,  are 
citizens  of  the  United  States  of  America.  That,  as  the 
plaintiffs  are  informed  and  l)elieve,  the  defendant  the  Ee- 
bellion  Mining  Company  is  a  corporation  organized  un- 
der the  laws  of  the  territory  of  Utah,  and  the  defendant 
William  W.  Woods  is  the  president,  and  the  defendant 
John  Sholdebrand  is  the  secretary,  of  said  corporation. 
And  the  plaintiffs  further  allege,  the  plaintiff  James  M. 
Mocks,  on  his  knowledge,  and  the  plaintiff  Mayer  S.  As- 
cheim,  on  his  information  and  belief,  as  follows:  That  on 
or  about  the  5th  day  of  August,  A.  D.  1880,  the  defendant 
Frank  Wright  posted  a  notice  of  the  location  of  a  mining 
claim  on  a  claim  called  by  him  in  said  notice  the  *Rebel- 
lion,'  situated  in  the  Uintah  mining  district,  county  of 
Summit,  territory  of  Utah.  That  no  ledge  or  lode  of 
rock  in  place,  bearing  silver  or  any  metal,  was  discovered 
by  said  Wright  before  or  at  the  time  of  posting  said  no- 
tice, but  said  Wright  posted  said  notice  at  a  place  where, 
according  to  the  conformation  of  the  country,  and  the 
course  of  the  ledges  knowa  to  exist  in  said  district,  it  was 
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thought  probable  there  was  a  blind  lode  beneath  the  sur- 
face, which  might  be  discovered  by  development  work. 
That  said  notice,  when  posted,  bore  the  name  of  defend- 
ant Frank  Wright  as  the  sole  locator  thereof.     That  soon 
after  posting  said  notice  of  location,  and  prior  to  the  13th 
day  of  August,  1880,  the  defendant  Charles  A.  Mattson,  at 
the  request  of  the  defendant  Frank  Wright,  commenced 
work  on  said  Eebellion  claim.     That  on  or  about  the  13th 
day  of  August,  1880,  the  plaintiff  James  A.  Mocks  and  the 
defendants  David  Avery  and  Frank  Wright  entered  into 
a  contract  by  which  they  became  partners  and  jointly  in- 
terested in  filling  a  contract  for  supplying  lagging  to  the 
plaintiff  Mayer  S.  Ascheim,  for  the  Ontario  mine,  said  con- 
tract having  been  made  between'  said  Avery  and  said  As- 
cheim; and  by  said  partnership  agreement  it  was  stipulated 
by  and  between  said  defendants   Avery  and  Wriglit,  and 
the  plaintiff  Mocks,  that  each  should  contribute  his  time 
and  labor,  and  his  share  of  all  expenses,  in  filling  said  con- 
tract for  supplying  lagging,  including   all  expenses  in- 
curred for  supplies,  or  otherwise,  on  and  after  the  6th  day 
of  August,  1880;  and  that  each   should  share  equally  in 
the  proceeds  and  profits  derived  from  said  business.     And 
at  the  same  time  it  was  further   mutually  agreed  by  and 
between  said  defendants  Wright  and  Avery  and  the  plain- 
tiff James  M.  Mocks  that  the  defendants  Avery  and  Wright 
and  the  plaintiff  James  M.  Mocks  should  jointly,  and  as 
such  partners,  work  and  develop  the  said  Rebellion  min- 
ing claim,  and  each  have  an  equal  interest  therein,  and  in 
any  lodes  and   mineral  veins  discovered  therein.      That 
neither  the  plaintiff  James  M.  Mocks  nor  the  defendants 
Avery  and  Wright  had  any  money  or  means  to  use  in  the 
development  of  said  claim,  other  than  his  personal   ser- 
vices and  earnings,  and  the  proceeds  of  their  labor  in  fill- 
ing said  contract  for  the  supply  of  lagging,  and   it  was 
agreed  between  them  that  they  should  continue  said  lag- 
ging contract,  and  devote  the  proceeds  derived  therefrom, 
and  from  any   earnings   they  might  otherwise  make,  to 
work  and  develop  the  Rebellion  claim.     That  the  defend- 
ant Charles  A.  Mattson  had  full  notice  and  knowledge  of 
said  partnership  agreement,  and  of  the  relation   of  the 
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plaintiflF  James  M.  Mocks  aud  the  def endauts  Wright  and 
Avery  towards  each  other  in  respect  to  said  mining  claim. 
That,  in  pursuance  of  said  agreement  of  partnership,  the 
plaintiflF  James  M.  Mocks,  and  the  defendants  Avery  and 
Wright  contributed  the  proceeds  received  from  the  plain- 
tiff Ascheim  under  said  contract  to  furnish  lagging,  and 
the  plaintiff  James  M.  Mocks  contributed  all  his  labor  and 
the  proceeds  of  such  labor  to  development  of  said  min-  . 
ing  claim,  and  furnished  materials  and  supplies  for  work- 
ing the  same,  and  board  and  pay  for  other  men  who  were 
hired  to  work  and  worked  thereon.  That  by  the  joint  con- 
tribution of  the  plaintiff  Mocks  and  the  defendants  Avery 
and  Wright  the  said  Charles  A.  Mattson  was  continually 
kept  at  work  on  said  mining  claim,  and  one  OscAr  Eyd- 
vall  and  one  Frank  Molen  were  employed  to  work  and 
worked  thereon  for  several  months,  and  were  boarded 
while  at  work  on  said  claim,  the  said  Mocks  working:  par* 
of  the  time  on  the  lagging  contract  and  part  of  the  time 
on  said  mining  claim.  That  after  said  15th  day  of  Aug- 
ust, 1880,  the  plaintiff  James  M.  Mocks  and  the  defend- 
ants Avery  and  Wright  and  Mattson,  and  the  men  em- 
ployed to  work  said  mine,  all  camped  and  messed  together, 
part  being  at  work  on  said  mining  claim,  and  others  work- 
ing in  filling  said  lagging  contract  as  aforesaid,  and  in , 
doing  other  work;  and  said  camp  was  furnished  and  sup- 
plied by  said  Mocks,  Wright  and  Avery  under  their  said 
agreement.  That  the  plaintiff  James  M.  Mocks,  in  addi- 
tion to  his  contributions  as  aforesaid,  personally  worked 
on  said  mining  claim  not  less  than  25  days.  That  the 
plaintiff  Mocks,  with  said  Avery  and  Wright,  by  their 
joint  labor  and  expense,  earned  in  filling  said  lagging  con- 
tract a  large  amount  of  money,  all  the  net  proceeds  of 
which  was  applied  to  subsist  the  parties  at  work  on  said 
contract  and  on  said  mine,  and  to  pay  for  labor  hired  on 
said  mine,  and  in  the  development  of  said  mining  claim; 
and  the  plaintiff  Mocks  contributed  under  said  agreement 
at  least  his  equal  share  of  the  labor  and  exp>ense  with 
said  Wright  and  Avery;  and  that  the  labor  of  said  Charles 
A.  Mattson,  if  by  reason  thereof  he  became  entitled  to 
any  interest  in  said  mining  claim,  would  not  entitle  him  to 
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over  one-fourth,  and  the  value  of  his  labor  did  not  ex- 
ceed one-fourth  of  the  expenses  in  developing  said  claim. 
That  by  joint  contributions  of  the  plaintiflP  James  M. 
Mocks  and  said  defendants  Avery  and  Wright,  under  the 
aforesaid  partnership  agreement  between  them,  a  tunnel 
was  run  into  said  Rebellion  mining  claim,  beneath  the  sur- 
face, and,  at  a  distance  of  about  60  feet  from  the  mouth  of 
said  tunnel,  a  lode  of  rock  bearing  silver  and  lead  was 
disclosed  in  said  claim  in  the  fore  part  of  September,  1880, 
being  the  first  discovery  of  a  lode  therein.  That  after 
said  lode  was  reached,  and  about  the  middle  of  Septem- 
ber, 1880,  the  said  mining  claim  was  for  the  first  time 
staked,  and  the  boundaries  thereof  marked  on  the  ground. 
That  by  said  joint  contributions  the  said  tunnel  was  fur- 
ther extended  on  said  lode  a  distance  of  about  220  feet, 
making  in  all  a  distance  of  about  280  feet.  That  the  value 
of  the  work  in  running  said  tunnel  is  about  the  sum  of 
Sl,700.  That  by  said  joint  contributions  a  shaft  in  the 
tunnel  was  sunk  on  the  vein  a  depth  of  16  feet,  of  the 
worth  of  $4  per  foot.  That,  by  said  development  work, 
bodies  of  ore  are  disclosed  showing  the  mining  claim  is 
of  considerable,  and  probably  of  great  value.  That 
on  or  about  the  first  day  of  October,  1880,  the  de- 
fendant Charles  A.  Mattson,  without  the  consent  of 
the  plaintiff  James  M.  Mocks,  caused  his  name  to  be  put 
on  the  location  notice  of  said  mining  claim,  under  that  of 
the  defendant  Frank  Wright,  and  afterwards,  on  or  about 
the  11th  day  of  October,  1880,  the  defendant  Frank  Wright 
caused  a  location  notice  to  be  recorded  in  the  oflSce  of  the 
recorder  of  said  Uintah  mining  district,  and  by  said  notice, 
as  recorded,  the  said  Wright  and  Charles  A.  Mattson  ap- 
pear as  the  locators  of  said  mining  claim ;  and  said  recorded 
notice  states  the  claim  was  located  October  4,  1880.  That 
after  large  bodies  of  ore  were  disclosed  in  said  mining 
claim,  and  after  all  or  nearly  all  the  development  work 
hereinbefore  named  had  been  done,  the  defendants  Wright 
and  Mattson  denied  that  the  plaintiff  James  M.  Mocks  had 
any  interest  in  said  claim,  and  proposed  to  pay  him  wages 
at  five  dollars  per  day,  which  he  declined  to  receive.  That 
afterwards,  and  on  or  about  the  last  day  of  December, 


Digitized  by 


Google 


486  Wright  v,  Ascheim.  [Jan.  1888. 

1880,  the  defendants  Mattson  and  Wright  conveyed  to  said 
defendant  Avery  400  feet,  undivided,  of  said  mining  claim, 
and  since  said  time  these  defendants  have  declined  to  recog- 
nize the  interest  of  the  plaintiff  James  M.  Mocks,  or  to 
convey  to  him  his  or  any  interest.  That  on  about  the 
27th  day  of  January,  1881,  a  corporation  was  formed,  called 
the  "Rebellion  Mining  Company,"  with  a  capital  stock  of 
$20,000,000,  divided  into  200,000  shares  of  the  denomination 
of  $100  per  share.  That  in  full  payment  of  said  capital 
stock  various  mining  claims  were  conveyed  to  said  corpor- 
ation by  the  corporators.  That  among  the  corporators 
and  subscribers  to  said  stock  were  the  defendants  Frank 
Wright,  David  Avery,  and  Charles  A.  Mattson,  who  con- 
veyed to  said  corporation  the  said  Rebellion  mining  claim, 
and  they,  or  some  of  them,  also  conveyed  to  said  corpora- 
tion the  Hecla  mining  claim,  and  the  ^tna  mining  claim, 
and  subscribed  for  and  agreed  to  receive,  and  it  was  agreed 
in  the  agreement  of  the  incorporation  that  they  should  re- 
ceive, 109,400  shares  of  said  capital  stock,  in  full  payment 
for  said  claims  conveyed  by  them.  That  said  Hecla  and 
jEtna  mining  claims  were  of  no  value  except  as  surface 
ground,  and  the  said  Rebellion  mining  claim  constituted 
the  whole  substantial  consideration  for  said  109,400  shares 
of  stock  to  be  issued  to  them.  That  the  amount  of  stock 
subscribed  for  and  to  be  issued  to  said  three  defendants  is 
as  follows:  To  the  said  Frank  Wright,  40,123 J  shares;  to 
the  said  David  Avery,  29,153 J  shares;  and  to  the  said 
Charles  A.  Mattson,  40,123^  shares.  And  on  information 
and  belief  the  plaintiffs  allege  that  certificates  of  said  stock 
have  not  been  issued  by  said  company,  and  that  most  of 
the  corporators,  at  and  before  the  time  of  the  incorporation 
of  said  company,  and  said  conveyance  of  said  Rebellion 
mining  claim,  had  knowledge  of  the  facts  herein  stated  in 
regard  to  the  development  and  discovery  of  said  lode,  and 
the  contributions  of  plaintiff  James  M.  Mocks  thereto 
and  his  interest  therein,  and  of  all  the  material  facts  here- 
inbefore stated  relating  to  his  rights  and  interests  in  said 
mining  claim.  And  the  plaintiffs  allege  that  the  plaintiff 
James  M.  Mocks  has  conveyed  to  the  plaintiff  Mayer  S. 
Ascheim  an  undivided  half  of  his  interest  in  said  Rebel- 
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lion  mining  claim,  and  assigned  to  said  Ascheim  an  undi- 
vided half  of  all  his  rights  therein,  and  of  any  and  all 
causes  of  action  for  the  recovery  of  his  interest  and  the 
avails  of  said  interest  in  stock,  damages,  or  otherwise. 
That  the  Rebellion  mining  claim  consists  of  surface  ground, 
1,500  feet  long  and  200  feet  wide,  and  the  Rebellion  lode 
therein  contained.  And  the  plaintiffs  further  allege  that 
the  defendants  Frank  Wright,  David  Avery,  and  Charles 
A.  Mattson  are  insolvent,  and  have  no  property  out  of 
which  a  judgment  for  damages  could  be  collected.  The 
plaintiffs  therefore  pray  judgment  as  follows:  That  the 
rights  and  interests  of  plaintiffs  in  said  Rebellion  mining 
claim  may  be  adjudged,  and  that  it  may  be  determined 
they  are  entitled  to  an  undivided  one-fourth  of  said  claim; 
and  that  a  conveyance  thereof  from  the  Rebellion  Mining 
Company  to  the  plaintiffs  be  adjudged.  That  if  in  the 
judgment  of  the  court  such  conveyance  cannot  be  decreed, 
or  would  be  inequitable,  that  the  plaintffs  be  adjudged  en- 
titled to  one-fourth  of  109,400  shares  of  the  capital  stock 
of  said  Rebellion  Mining  Company,  subscribed  for  by  said 
Wright,  Avery  and  Mattson,  and  said  company  be  decreed 
to  issue  the  same  to  plaintiffs.  That  the  defendants  the 
Rebellion  Mining  Company,  and  the  said  William  W. 
Woods,  its  president,  and  John  Sholdebrand,  its  secretary, 
and  all  oflScers  and  agents  thereof,  be  restrained  by  the 
order  of  this  court  from  issuing,  and  the  defendants  Frank 
Wright,  David  Avery  and  Charles  A.  Mattson  be  in  like 
manner  restrained  from  receiving,  pending  the  action,  one- 
fourth  part  of  109,400  shares  of  the  said  capital  stock  of 
the  Rebellion  Mining  Company,  being  27,350  shares  of 
said  stock:  and  that,  upon  trial,  said  injunction  be  made 
perpetual." 

This  complaint  was  verified  by  Mocks  and  Ascheim,  and 
the  in  junctional  order  was  issued  upon  filing  it,  restraining 
the  company  from  issuing  10,031  shares  of  the  stock  sub- 
scribed by  Wright,  10,031  of  the  shares  subscribed  by  Matt- 
son, and  7,288  of  the  shares  subscribed  by  Avery,  and  they 
were  each  enjoined  from  receiving  these  amounts  of  stock, 
respectively.  The  principal  testimony  on  the  trial  in  be- 
half of  plaintiff  was  given  by  Avery  and  the  plaintiff.    Their 
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testimony  did  not  dispute  the  facts  set  forth  in  the  com- 
plaint last  above  quoted,  except  as  to  the  statement  that 
the  contract  of  partnership  between  Avery,  Wright  and 
Mocks  included  the  development  of  the  mining  claim,  and 
that  they  were  to  share  therein.  They  both  testified  that 
the  partnership  related  to  the  lagging,  but  that  Mocks  had 
no  interest  in  the  mine;  that  Mocks  worked  for  some  time 
in  the  mine  aiter  they  quit  the  lagging;  and  that  such 
work  was  done  under  a  contract  to  work  at  five  dollars  per 
day  in  case  ore  was  found;  and  that  he  was  to  have  nothing 
if  no  ore  was  discovered;  and  that  he  quit  in  view  of  the 
poor  prospect  of  any  discovery,  Their  testimony  tended 
to  show  that  the  lagging  was  got  out  near  the  place  where 
the  mine  was  being  developed,  a  considerable  distance^rom 
Ascheim's  store  and  place  of  business;  that  Ascheim  was 
not  intimately  acquainted  with  the  relations  existing 
between  the  other  parties  named,  but  that  he  did  know 
that  Wright,  Avery  and  Mocks  were  partners  in  the  lag- 
ging contract,  and  that  the  goods  furnished  by  him  on  that 
contract  were  used  in  developing  the  mine;  that  but  one 
camp  was  maintained  in  botli  enterprises.  They  both  tes- 
tified that  they  each  contributed  something  to  the  develop- 
ment of  the  mine,  aside  from  what  the  lagging  account 
furnished,  Avery  testifying  that  he  "believed  he  con- 
tributed about  §30,  and  Wright  that  he  furnished,  he 
thought,  about  §500,  but  there  was  no  evidence  tending  to 
show  that  Ascheim  knew  this,  except  such  as  might  be 
inferred  from  the  allegations  in  his  complaint.  Their 
testimony  tended  to  show  that  they  all  three,  Wright, 
Avery  and  Mocks,  worked  at  getting  out  and  delivering 
the  lagging;  that  7,000  were  delivered;  that  they  received 
from  Ascheim  goods  on  an  account  run  in  the  name  of 
Avery— ^he  being  the  contractor  with  Ascheim — to  th^  full 
value  of  all  the  lagging  furnished,  and  about  $400  besides; 
that  it  went  into  the  maintenance  of  the  camp  and  the 
development  of  the  mine,  except  that  Mocks  had  about 
$22  in  clothing;  and  Avery  further  testified  as  follows: 
Mocks,  after  quitting  the  lagging  business,  worked  about 
two  weeks  in  the  mine,  I  think.  The  bill  run  at  Ascheim's 
was  in  my  name,  and  we  turned   the   lagging  so  far  as 
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delivered.  This  man,  Mocks,  took  sick,  and  I  drew  some- 
where between  fifty  and  one  hundred  dollars  to  send  him 
away.  I  forget  just  how  much.  lie  was  not  working  on 
the  lagging,  but  was  working  for  Wright.  I  never  kept 
any  separate  account  of  the  lagging  business.  Rydvall 
worked  in  the  mine  while  Mocks  was  there,  and  after  he 
quit  the  lagging  business;  and  he  may  have  worked  some 
before  Mocks  quit  the  lagging.  I  think  he  made  a  car  or 
a  wooden  truck.  Whoever  did  work  in  the  mine  boarded 
with  us  at  the  same  camp,  and  we  drew  the  supplies 
from  Mr.  Ascheim.  If  I  recollect  right,  I  had  a  little 
remnant  of  my  own  money  that  I  put  in  and  bought  a 
blacksmith  outfit  for  the  mine.  We  got  our  candles, 
powder  and  fuse  either  at  Ascheim's  or  Lawrence  and 
Shield's.  We,  of  course,  got  anything- we  wanted  on  this 
same  account.  I  did  not  draw  anywhere  else  but  at  Mr. 
Ascheim's.  I  had  no  interest  in  the  mine  at  this  tinie, 
and  I  let  the  account  for  mining  supplies  run  from  the  fact 
that  when  I  commenced  I  told  Wright  I  did  not  expect  to 
make  any  money  out  of  the  contract.  Mr.  Wright  was  a 
friend  of  mine,  and  I  felt  like  I  wanted  to  assist  him  if 
I  could.  I  never  made  any  settlement  with  Mocks  on 
the  lagging  contract.  There  never  was  any  separate  ac- 
count made  between  the  lagging  business  and  the  mine 
to  see  whether  there  were  any  profits  or  not,  and  the  lag- 
ging went  into  the  general  account  for  the  mine  and  camp. 
.  .  .  I  put  in  some  of  my  private  money  to  assist  them 
in  getting  along  with  the  prospect— if  I  recollect  right, 
about  thirty  dollars.  I  had  drawn  much  more  on  the  lag- 
ging contract  for  the  mine.  I  don't  know  where  Mocks  was 
standing  in  all  this  matter,  or  what  he  was  getting.  We 
was  supposed  to  make  some  kind  of  settlement,  I  sup- 
pose." And  further,  respecting  the  deed  to  himself  of  an 
interest  in  the  mine,  he  testified:  "Mattson  says,  *It  was 
through  you  we  got  our  supplies;'  and  he  says,  *I  feel  as 
if  I  wanted  to  give  you  something;'  and  Wright  says  the 
same;  and  they  each  gave  me  200  feet.  It  was  through 
the  grub  I  was  able  to  get.  I  never  had  any  understand- 
ing until  I  got  the  deed.  Mattson  had  told  me  for  a  week  or 
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two  before  that  he  would  give  me  something,  but  he  never 
said  what" 

The  plaintiffs  testimony  was  to  the  same  effect.  It  will 
be  seen  from  this  statement  that  the  question  in  contro- 
versy in  that  case  was  whether  an  agreement  existed 
between  the  parties  to  develop  the  mine  in  partnership; 
that  is,  whether  the  partnership  existing  between  Wright, 
Avery  and  Mocks  extended  to  developing  the  mine,  or  was 
only  in  relation  to  the  lagging.  If  the  partnership  did  ex- 
tend to  developing  the  mine,  then  Mocks  was  entitled  to 
his  share,  and  the  suit  brought  by  him  and  Ascheim  was 
properly  brought.  That  was  the  question  to  be  litigated, 
and  if  Ascheim  had  probable  cause  to  believe  that  such 
was  the  fact  when  he  commenced  the  action,  then  the 
plaintiff  could  not  recover.  The  record  is  very  volumin- 
ous, but  the  foregoing  is  substantially  all  of  the  testimony 
on  the  part  of  the  plaintiff,  showing  the  situation  so  far  as 
known  by  defendant  when  the  cause  was  commenced.  The 
question  of  probable  cause  is  to  be  determined  as  of  the 
time  when  the  action  was  commenced,  and  not  what  the 
facts  may  afterwards  turn  out  to  be,  no  matter  what  subse- 
quent developments  may  have  demonstrated,  nor  what  the 
actual  facts  are,  but  what  the  defendant  had  reason  to  be- 
lieve they  were.  Cooley,  Torts,  183;  Stewart  v.  SonneboiTi, 
98  U.  8.,  187;  Faris  v.  Starke,  3  B.  Mon.  4;  Fagnan  v. 
Knox,  66  N.  Y.,  525;  Bacon  v.  Toicne,  4  Cal.,  217;  Oal 
loway  V.  Burr,  32  Mich.,  333.  Evidence  of  what  the  ac- 
tual fact  is  or  was  may  be  proper,  for  the  purpose  of  show- 
ing what  the  defendant  did  know  or  might  have  known, 
but  such  testimony  should  be  carefully  distinguished 
from  evidence  of  what  the  defendant  knew  or  might  have 
known  at  the  time  the  suit  was  commenced.  <3ourt  and 
jury,  in  determining  the  question  of  probable  cause,  should 
as  nearly  as  possible  imagine  themselves  in  the  situation 
of  the  defendant  at  that  time,  and,  judging  from  what  he 
knew  then,  or  upon  reasonable  inquiry  might  have  known, 
determine  whether  he  had  such  ground  as  would  lead  a 
man  of  ordinary  prudence  and  discretion  to  believe  the 
fact  alleged.  If  he  did,  that  would  amount  to  probable 
cause,  and,  while  it  involves  the  proof  of  a  negative  pro- 
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position,  the  burden  is  on  the  plaintiff  to  show  a  want  of 
probable  cause:  Cooley,  Torts,  184;  Levy  v.  Brannan,  39 
CaL,  485;  Cloon  v.  Gerry,  13  Gray,  201;  Bacon  v.  Towne, 
supra.      The  determination  of  the  question  of  probable 
cause,  or    the   want    of   it,  involves  a  mixed  question  of 
law  and  fact.      As  to  what  particular  facts  in  each  case 
will  constitute  probable  cause  is  a  question  of  law  for  the 
court,  with  which  the  jury  should  have  nothing  to  do.   But 
when  the  facts  are  in  dispute,  then  as  to  what  facts  are 
established  by  the  testimony  is  exclusively  for  the  jury. 
But  when  the  facts  are  admitted  or  established  by  verdict 
or  otherwise,  or  as  shown    by  the  undisputed  testimony 
of  the  plaintiff,  the  question  as  to  whether  they  constitute 
probable  cause  or  not  is  purely  a  question  of  law:  Stewart 
V.    Scninebom  and    Cloon   v.    Oerry,    supra;   Fulton   v. 
Chiesti  66  Cal.,  575;  East  in  v.  Bank,  66  CaL,  123;  Grant 
V.  Moo)'e,  29    CaL,  644;  Harkrader   v.  Moore,    44   CaL, 
145;  Cooley,  Torts,  181,  182;  Bulkeley  v.  Smith,  2  Duer, 
261;  Jones  v.  Jones,   71  CaL,  89;  Allen  v.  Codman,  139 
Mass.,  136.     If  the  defendant  in  this  kind  of  an  action,  at 
the   time   of   commencing   the   suit   complained    of,   had 
knowledge  of  facts  tending  to  show  probable  cause,  but  had 
knowledge  of  other  facts  which  would  tend  to  explain  or 
modify  them,  or  tending  directly  to  show  want  of  proba- 
ble cause,  and  it  becomes  a  question  as  to  which  of  such 
facts  were  believed  and  acted  upon,  this  would  be  a  ques- 
tion for  the  jury.     This  is  mentioned  in  Stewart  v.  Sonne- 
born,  supra,  as  an  apparent  exception  to  the  general  rule 
that  what  facts  will  constitute  probable  cause  is  a  ques- 
tion  of  law   for  the   court;   but ^  this  does  not  apply  to 
a   case  where    all    the   undisputed    facts  known   to    the 
defendant,  taken  together,  would  justify  in  a  reasonable 
person  the  honest  belief  that  the  fact  charged  was  proba- 
bly true.     In  such  case  the  defense  would  be  absolute  as 
matter  of  law,  and  the  jury  would  have  no  right,  under  the 
pretense  of  saying  the  defendant  did  not  believe,  to  find 
against  him.     If  it  were  otherwise,  the  rule  that  what  facts 
constitute  probable  cause  in  an  action  for  malicious  prose- 
cution is  a  question  of  law  for  the  court  would  have  no 
meaning  or  force  whatever.     The  jury  might  in  every  case, 
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no  matter  what  the  facts  might  be,  under  the  pretense  of 
unbelief  on  the  part  of  defendant,  find  against  him.     As 
said    by  the    supreme   court  of    Vermont  in   Barron   v. 
Mason,  31   Vt,,  189,  speaking  of   the  proof   of   probable 
cause  and  malice  in  this  class  of  actions:  "Probable  cause 
has  reference  to  the  common  standard  of  human  judgment 
and  conduct,  and  malice  regards  the  mind  and  judgment  of 
the  defendant."     Belief  is  not  always  the  controlling  ques- 
tion, as  is  well  shown  by  Justice  Holmes,  speaking  for 
the  court  in  A  lien  v.  Codman,  supra.     What,  then,  does 
the  testimony  of   the  plaintiff   show  the   facts   to   be,  as 
known  to  Ascheim  at  the  time  of  commencing  his  action? 
Bearing  in  mind  that  the  whole  controversy  in  that  case 
turned  upon  the  question  as  to  whether  the  mine  was  de- 
veloped  by  the    parties,    Wright,  Avery   and   Mocks,  in 
partnership,  and  with  the  understanding  that  they  should 
share  in  any  discoveries,  it  shows  that  Mocks  was  earnestly 
and  stoutly  maintaining   to  Ascheim  that  such   was  the 
fact.     This  is  clearly  shown  by  the  complaint  put  in  evi- 
dence by  the  plaintiff,  not  only  that  he  was  so  reporting 
to  Ascheim,  but  that  he  swore  to  it  positively,  giving  cir- 
cumstances and  details  in  support  of  it     It  shows  that  he 
knew  the  fact  that  a  partnership  did  exist  between  the  par- 
ties as  to  the  lagging  contract.     It  further  shows  that  he 
knew  that  all  the  parties  were  actively  engaged  in  getting 
out  the  lagging,  and  that  the  entire  proceeds  of  all  that  was 
earned  by  them  jointly  were  used  in  developing  the  mine; 
that  but  one  camp  was  maintained  in   both  enterprises; 
that   the    lagging   account   with    him   was   largely  over- 
drawn to  maintain  the  camp  and  develop   the  mine.     It 
further  shows   that   he    knew  that  Avery   had  been  ad- 
mitted to  participation  in  the  mine,   on   account   of   the 
fact  that  the  proceeds  of  the  lagging  contract  had  been 
used  in  its  development.     The  only  fact  known  to  him, 
tending   to  refute  all    this,  was  the  fact  that   the  other 
parties  in  interest  denied  Mocks'  right     This  is  always 
true  in  actions  for  malicious  prosecution.     In  bringing  a 
civil  action,  the  fact  that  the  action  was  brought  presup- 
poses that  the  right  claimed  is  denied.     We  think  these 
facts  show  that  probable  cause  existed  for  bringing  the 


Digitized  by 


Google 


Jan.  1888.]        '    Wright  v.  Ascheim.  493 

action.  The  plaintiff  by  his  testimony  has  not  even  at- 
tempted an  explanation  as  to  how  or  by  what  right  he 
was  appropriating  Mocks'  interest  in  the  lagging  contract 
to  his  own  individual  use.  He  admits  that  it  was  done, 
and  claims  there  was  no  contract  or  agreement  authorizing 
it,  and  his  witness  Avery,  who  was  interested  with  him, 
says  "he  didn't  know  where  Mocks  was  standing  in  all  this 
matter,  or  what  he  was  getting."  It  is  interesting  in  this 
connection  to  note  how  Avery,  in  his  testimony  before 
quoted,  accounts  for  the  interest  he  got  in  the  mine.  It 
is  but  fair  to  say  that  he  himself,  in  his  testimony,  states 
a  case  that  would  have  entitled  Mocks  in  a  court  of  equity, 
as  a  matter  of  right,  to  share  in  what  he  received.  If 
the  plaintiff  and  Avery,  by  their  unauthorized  and  unlaw- 
ful appropriation  of  what  belonged  to  Mocks,  have  thereby 
created  circumstances  from  which  damaging  inferences 
might  be  drawn,  they  must  abide  the  consequences:  Jones 
v.  Jones,  71  Cal.,  92. 

We  think  that  the  facts  shown  by  the  plaintiff's  testi- 
mony at  least  fail  to  establish  want  of  probable  cause.  If 
this  were  not  so,  the  testimony  on  the  part  of  the  de- 
fendant fully  establishes  the  fact  that  he  did  have  proba- 
ble cause  for  bringing  the  action.  Besides  his  own  tes- 
timony, he  proved  by  at  least  two  witnesses,  not  only  that 
they  informed  him  before  the  suit  was  brought  that  Wright 
and  Avery  had  told  them  that  Mocks  was  a  partner  in  the 
mine,  but  that  such  was  the  fact.  He  proved  by  still 
another  that  he  was  present  when  Wright  and  Avery 
offered  Mocks  a  share,  less  than  one-fourth,  to  compromise 
his  claim,  and  that  before  suit  was  brought  he  informed 
the  plaintiff  of  it.  He  further  showed,  by  Judge  Hark- 
ness,  who  was  then  acting  as  his  attorney,  that  he  laid  all 
the  facts  known  to  him  before  Harkness,  who  took  the 
matter  under  advisement,  examined  Mocks  as  to  his  state- 
ment, and  after  all  this  advised  the  bringing  of  the  suit. 
While  this  may  have  raised  a  question  of  fact,  for  the  jury 
to  disregard  it  would  be  so  plainly  against  the  weight  of 
evidence  that  we  should  not  hesitate  to  reverse  the  judg- 
ment on  that  ground:  Moore  v.  Railroad  Co,  (Minn.); 
Burton  v.  Railroad  Co,,  33  Minn.,  189. 
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It  is  unnecessary  to  discuss  the  other  errors  alleged. 
The  judgment  and  order  appealed  from  should  be  reversed, 
and  a  new  trial  ordered. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 


D.  P.  TARPEY,  Respondent,  r.  DESERET  SALT  COM- 
PANY,  Appellant. 

Tarpey  v.  Deseret  Salt  Co.  ante  p.  205. 

Public  Lands.  -Congressional,  Grant.— Congress  by  the  act  of 
July  1, 1862,  granting  certain  lands  to  the  Central  Paeitic  Rail- 
road Company  of  California,  granted  the  perfect  legal  title  in 
praesentU  to  all  the  lands  included  in  the  grant,  whether  sur- 
veyed and  selected  or  not,provided  the  lands  did  not  come  within 
the  exceptions. 

Corporations.  -Grant  prom  One  to  Another. -The  articles  of 
amalgamation  and  consolidation  incorporating  the  consolidated 
company,  contained  a  grant  as  follows:  The  said  Central  Pacific 
Railroad  Company  "hereby  sells,  assigns,  transfers,  grants, 
bargains,  releases  and  conveys"  to  the  said  consolidated  company 
*'all  its  proi>erty,  real,  personal  and  mixed"  and  "all  rights, 
privileges  and  franchises,"  etc.,  heldy  that  the  articles  conveyed 
the  lands  granted  to  the  former  company  by  the  government 
under  the  act  of  July  1, 1862. 

Id.  -Proof  of  Existence.  Where  title  is  traced  through  corpora- 
tions, which  are  not  parties  to  the  record  and  with  which  defend- 
ant has  no  privity,  proof  of  their  existence  as  corporations  de 
facto  by  their  articles  of  incorporation  duly  made,  is  sufficient 
prima  facie. 

Id. — Proof  of  Power  to  Hoi^d  Real.  Estate.  In  case  above,  it  is 
not  necessary  to  prove  by  the  laws  of  the  state  where  organized 
that  said  corporations  were  authorized  to  hold  or  transfer  real 
estate,  such  power  is  determined  by  the  laws  of  the  government 
in  which  they  are  doing  business. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  and   from   an  order    refusing    a  new  trial. 

Action  in  ejectment     PlaintiflF  showed  following  title: 
1st     The  land  in  controversy  is  an  odd-numbered  frac- 
tional section  lying  within  the  limits  of  the  grant  made  by 
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Congress  to  the  "Central  Pacific  Railroad  Company  of 
California." 

2d.  The  map  of  definite  location  of  the  line  of  said  rail- 
road was  filed,  as  required  by  acts  of  Congress,  on  the  20th 
day  of  October,  1868. 

3d.  The  amalgamation  and  consolidation  of  the  said 
"Central  Pacific  Railroad  Company  of  California"  and  the 
"Western  Pacific  Railroad  Company,'*  by  articles  of  asso- 
ciation bearing  date  June  22d,  1870,  the  new  or  consolidated 
company  being  designated  the  "Central  Pacific  Railroad 
Company." 

4th.  The  amalgamation  of  the  "Central  Pacific  Railroad 
Company,"  the  "California  &  Oregon  Railroad  Company," 
the  "San  Francisco,  Oakland  &  Alameda  Railroad  Com- 
pany" and  the  "San  Joaquin  Valley  Railroad  Company," 
by  articles  of  agreement  dated  August  20th,  1870.  This 
consolidated  company  was  also  called  the  "Central  Pacific 
Railroad  Company." 

5th.  A  selection  made  by  the  "Central  Pacific  Railroad 
Company"  for  patent  of  a  portion  of  the  land  in  contro- 
versy, viz.,  the  N.  W.  {  of  the  N.  E.  J,  the  N.  W.  i  of  the 
S.  W.  4  and  N.  W.  \  of  said  section,  and  filed  in  the  land 
oflice  at  Salt  Lake  City  in  1885.  The  land  so  selected  for 
patent  being  all  the  surveyed  land  in  said  section,  and  the 
only  lands  therein  as  to  which  the  costs,  of  survey,  select- 
ing and  conveying  had  been  paid. 

6th.  A  lease,  dated  August  7th,  1885,  from  the  "Central 
Pacific  Railroad  Company"  to  the  plaintiff,  demising  the 
said  lands  to  him  for  the  term  of  five  years,  from  the  1st 
day  of  January,  1886. 

Mr,  P.  L,  W  HI  id  Wit  y  for  appellant. 

The  grant  to  the  railroad  did  not  convey  the  legal  title: 
Act  of  July  1, 1862,  sees.  3  and  4. 12,  Stai,  489 ;  Act  of  July  2, 
1864,  sec.  21,  13  Stat,  356;  Railway  Co.  v.  Frcscotf,  16 
Wall,  603;  Railwaij  Co.  v.  MeShane,  22  Wall.,  444;  North 
Pac.  E.  R.  Co.  V.  Traill  County,  115  U.  S.,  600. 

In  this  case  the  plaintiff,  to  recover,  traces  his  title 
through  supposed  corporations,  the  legal  organization  or 
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existence  of  which  is  nowhere  shown.  Is  there  any  rule  of 
law  that  excuses  a  plaintiff  from  making  such  proof?  K 
these  corporations,  or  any  of  them,  did  not  in  fact  exist 
there  is  a  complete  break  in  the  plaintiffs  chain  of  title. 

Mr,  (.^harles  S,  Van'cot,  for  respondent 

The  grants  vested  in  the  Central  Pacific  Railroad  Com- 
pany of  California,  its  "associates,  successors  and  assigns," 
(section  15,  act  1862),  the  full  beneficial  interest  including 
right  of  entry  and  possession.  The  right  to  retain  the 
patents,  the  evidence  of  the  title,  until  the  costs  of  survey 
were  paid,  was  in  the  nature  of  a  lien,  which  the  govern- 
ment reserved. 

It  was  not  available  to  any  other  person  than  the  Gov- 
ernment. The  purpose  of  these  grants  was  to  give  sub- 
stantial and  beneficial  aid  to  the  companies.  Their  right 
to  dispose  of  the  lands  is  expressly  recognized  in  the  acts 
of  Congress,  and  their  mortgage  of  them  has  been  held  to 
be  a  disposition:  Act  of  Congress,  approved  July  Ist, 
1862,  sees.  3,  4,  5,  6,  9,  10,  11.  Statutes  at  large,  Vol.  11,  p. 
489;  act  of  Congress,  approved  July  2d,  1864,  sees.  3,  4,  5, 
8,  9,  11,  14.  Statutes  at  large,  Vol.  13,  p.  356;  C.  P.  R,  B. 
Co,  V.  Djjer,  1  Sawyer,  641;  Rijnn  v.  C.  P.  E,  R.  Co,  5 
Sawyer,  265;  S.  A  R.  R,  Co,  v.  OHon,  6  Sawyer,  18Jr-195; 
Sircmn  dc  Billups  v.  Lindscy,  (Ala.)  Am.  and  Eng.  R  R 
cases,  Vol.  14,  p.  565;  Railroad  Co,  v.  Smith,  9  WaU.,95; 
Srhulenbrrg  v.  Harriman,  21  Wall,  44;  Learenworth  R. 
R,  Co,  V.  U.  S.,  92  U.  S.,  741;  Mi.ssouri  Ry,  Co,  v.  Kansm 
Pacific  Co.,  97  U.  S.,  492;  PUdt  v.  Union  Pacific  Ry.  Co,, 
99  U.  S.,  48;  Ryan  v.  C,  P.  R.  R.,  99  U.  S.,  385*;  Van  Wyck 
V.  Knevals,  106  U.  S.,  364;  Grinncl  v.  R,  R.  Co,,  103  U.  S., 
739;  Kansas  Pacific  Co,  v.  Dnnmeyer,  113  U.  S.,  629; 
Waldenx,  Kncvals,  114  U.  S.,  373;  BuNz  y,  XoHhern 
Pacific  R,  R.  Co,,  119  U.  S.,  r^);  Northern  Pacific  R,  R,  Co. 
V.  Majors  ( Montana )  Pacific  Reporter,  Vol.  2, 322;  Domn  v 
C.  P.'r,  R,  Co,,  24  Cal.,  256;  .V.  P.  R,  R,  Co.  v.  Lilly, 
(Mont. )  Pacific  Reporter,  Vol.  9, 116;  Wright  v.  Rosebcrry, 
121  U.  S.,  488;  Denny  v.  Dobson,  Nov.  28,  1887,  Fed.  Eep., 
Vol.  32,  No.  14  p.  899.     By  Field,  Circuit  Justice. 
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The  court  has  decided  that  these  lands  may  not  be  taxed 
by  the  local  sovereignties,  but  this  on  the  ground  that  the 
lien  of  the  United  States  for  the  costs  of  survey  might 
thereby  be  destroyed:  R,  K  Co,  v.  Prescofi,  16  Wall.,  603; 
R,  R.  Co,  V.  McShane,  22  Wall.,  462;  N,  P.  R,  R.  Co,  v. 
Traill  County,  115  U.  S.,  600. 

The  lessor  of  plaintiff  has  been  repeatedly  recognized 
by  the  Congress  of  the  United  States,  by  the  decisions  of 
the  supreme  court,  by  the  interior  department. 

Henderson,  J. : 

This  is  an  action  of  ejectment  for  lands  described  in  the 
complaint  as  "the  north-west  quarter  of  fractional  section 
9,  in  township  11  north,  of  range  No.  9  west.  Salt  Lake 
base  and  meridian,  and  the  N.  E.  quarter  and  the 
S.  W.  quarter  of  said  section,  in  part  covered  with 
water;  in  all,  380  acres,  more  or  less."  The  lands 
border  on  Great  Salt  Lake,  and  at  the  time  of  com- 
mencing the  action  were  in  the  possession  of  defend- 
ant, and  were  used  by  it  in  its  process  of  manufactur- 
ing salt  by  solar  evaporation.  The  plaintiflF  proved  his 
title  to  the  lands  by  showing  (1)  that  the  land  is  an  odd- 
numbered  section,  lying  within  the  limits  of  the  grant 
made  by  Congress  to  the  Central  Pacific  Railroad  Com- 
pany of  California  by  the  act  of  July  1,  1862,  (12  Si,  489,) 
and  the  various  acts  amendatory  thereof.  (2)  That  the 
lands  were  not  such  as  were  included  in  the  reservations 
and  exceptions  contained  in  the  act;  that  they  were  not 
mineral,  had  not  been  pre-empted,  or  otherwise  disposed 
of,  etc.  ( 3 )  That  the  map  of  definite  location  of  the  line 
of  said  railroad  company  was  filed,  as  required  by  the 
act  of  Congress,  on  the  20th  day  of  October,  1868.  (4) 
The  amalgamation  and  consolidation  of  the  said  Central 
Pacific  Railroad  Company  of  California  and  the  Western 
Pacific  Railroad  Company,  by  articles  of  association  and 
incorporation,  bearing  date  June  22,  1870,  the  new  or  con- 
solidated company  being  the  Central  Pacific  Railroad  Com- 
pany. (5)  Th(^  amalgamation  of  the  Central  Pacific 
Railroad  Company,  the  California  &  Oregon  Railroad 
Company,  the  San  Francisco,  Oakland  &  Alameda  Railroad 
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Company,  and  the  San  Joaquin  Valley.  Kailroad  Company, 
by  articles  of  association  and  incorporation,  dated  August 
20,  1870.     This  consolidated  company  was  also  called  the 
"Central  Pacific  Railroad  Company."     (6)  A  selection  by 
the  Cintral  Pacific  Railroad  Company  for  patent  of  a  por- 
tion of  the  lands,  viz.,  the  N.  W.  J  of  the  N.  E.  J,  the 
N.  W.  i  of  the  S.  W.  i,  and   the   N.  W.'  i  of  said  sec- 
tion, and  filed  in  the  land  oflice  at  Salt  Lake  City  in  1885, 
they  being  the  only  lands  in  said  section  as  to  which  the 
costs  of   surveying  and  conveying  had  been  paid.     (7) 
That  the  Central   Pacific  Railroad  Company  mortgaged 
the  lands  in  controversy   October  1,   1870.     (8)  A  lease 
dated  August  7,  1885,  from  the  Central  Pacific  Railroad 
Company  to  the  plaintiff,  demising  the  lands  to  him  for 
the  term  of  five  years  from  January  1,  1886.     The  ques- 
tion presented  by  the   record    is    whether  this  showing 
proves   title  prima  facie  in  the  plaintiff  upon  which  he 
might  recover;  the  claim  made  against  it  by  the  appellant 
being  (1)  that  the  acts  of  Congress  above  referred  to  do 
not  convey  the   legal  title    in  praesenii  to  the  railroad 
company;  that  in    view  of   the  provisions  of  the  act  for 
subsequent  patents,  and  for  the  paynjenf  of  costs  and  ex- 
penses of  survey   and  patent,  the  grant  is  in  the  nature 
of  a  promise  to  grant  in  the  future;  and  that  until  the  sub- 
sequent grant  is  made  by  patent,  after  payment  of  fees 
and  expenses,  it  is  but  an  equity,  and  is  not  such  a  legal 
title  as  is  required  to  be  shown  in  ejectment.     (2)  That 
the  lands  were  not  conveyed  by  the  Central  Pacific  Rail- 
road  Company   of   California    to    the    first  amalgamated 
company,  or  by  the  first  amalgamated  company  to  the  sec- 
ond; that  the  form  and  language  of  the  articles  of  asso- 
ciation put  in  evidence  are  insufficient  for  that  purpose.  (3) 
That  no  conveyances  of  the  premises  were  proved  from 
the  Central  Pacific  Railroad  Company  of  California  to  the 
amalgamated  companies,  and  by   the   one   to  the  other, 
and  thence  to  the  plaintiff,  for  the  reason  that  the  laws 
of  the  state  of  California  were  not  shown  or  proved  under 
which  the  amalgamated  companies,  and  the   constituent 
companies  composing  them,  were  organized,  showing  their 
legal  right  to  organize,  or  bold  and  convey  property.  The 
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record  is  made  so  as  to  present  these  questions,  and  we  will 
notice  them  in  the  order  above  stated. 

As  to  the  first,  the  question  as  to  whether  the  acts  of 
Congress  are  to  be  construed  as  granting  a  legal  title  in 
praesenti  has  been  much  discussed  by  the  courts.  The 
question  has  been  presented  in  various  ways  and  forms 
under  acts,  so  far  as  this  question  is.  concerned,  precisely 
like  the  acts  in  question.  In  the  following  cases:  Schulen- 
herg  v.  Harriman,  21  Wall.,  44;  Railroad  Co.  v.  Z7.  S., 
92  U.  S.,  733;  Railway  Co,  v.  Railway  Co.,  97  U.  S., 
491;  Railroad  Co,  v,  Baldwin,  103  U.  S.,  426;  Grinnell 
V.  Railroad  Co.,  Id,,  739;  Wright  v.  Roseherry,  121  U. 
S.,  488;  Rutherford  v.  Green's  Heirs,  2  Wheat.,  196— 
the  supreme  court  of  the  United  States  have  held  that  the 
title  granted  was  a  perfect  legal  title  in  praesenti,  a&  dis- 
tinguished from  an  equitable  or  inchoate  interest  arising 
upon  a  contract  or  promise  of  the  government.  The  ap- 
pellant relies  upon  Railway  Co.  v.  Prescott,  16  Wall., 
603;  Railway  "Co.  v.  McShane,  22  Wall.,  444;  Railroad 
Co.  V.  Traill  Co.,  115  U.  8.,  600.  The  latter  case  is  in 
seeming  conflict  with  the  cases  first  cited.  In  an  opinion 
recently  rendered  by  Judge  Field,  sitting  in  the  district 
court,  {Denny  v.  Dodson,  32  Fed.  Eep.,  899,)  in  hold- 
ing that  the  grant  under  an  act  like  the  one  in  question 
granted  the  legal  title  in  praesenti,  and  having  his  atten- 
tion called  to  Railroad  Co.  v.  Traill  Co.,  supra,  and  its 
apparent  conflict  with  the  cases  first  cited,  reasons  that 
the  conflict  is  only  seeming,  and  not  real,  by  showing  that 
the  question  in  the  latter  case  presented  for  judgment  was 
different,  and  only  presented  a  question  between  the  gov- 
ernment and  its  grantee.  We  deem  it  unnecessary  to 
cite  the  statute  at  length,  or  enter  into  any  extended  re- 
view of  the  subject.  In  the  cases  cited  the  whole  sub- 
ject is  fully  and  elaborately  discussed.  The  language  of 
that  act  is  "that  there  be,  and  hereby  is,  granted."  We 
think  it  is  now  beyond  controversy  that,  when  the  ques- 
tion is  presented  as  it  is  here,  where  no  right  of  the  gov- 
ernment reserved  in  the  act  making  the  grant  is  involved, 
it  grants  the  legal  title  in  praesenti  to  all  the  lands  in- 
cluded in  the  grant,  whether  surveyed  and  selected  or  not 
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The  second  point  involves  the  construction  of  the  lang- 
uage of   the  articles  of  amalgamation  and  incorporation. 
Do  they  contain  apt  and  necessary  words  for  the  convey- 
ance of  the  property  in  question?    In  each  of  the  articles 
— in  the  first  in  article  7,  and  in  the  second  in  article  1 — 
is  found  substantially  the  following  provisions:  "And  the 
said  several  parties,  each  for  itself,  hereby  sells,  assigns, 
transfers,    grants,  bargains,  releases  and  conveys  to  the 
said  new  and  consolidated  company  and  corporation,  its 
successors  and  assigns,  forever,  all  its  property,  real,  per- 
sonal, and  mixed,  of  every  kind  and  description;  all  its 
capital  stock;  all  its  interest  in  the  shares  of  its  capital 
stock  subscribed,  but  not  fully  paid  for;  all  credits,  effecte, 
judgments,  decrees,  contracts,  agreements,   claims,  dues, 
and  demands  of  every  kind  and  description;  and  all  rights, 
privileges,  and  franchises,  corporate  and  otherwise,  held, 
owned,  or  claimed  by  said  parties  of  the  first  and  second 
parts,  or  either  of  them,  in  possession  or  expectancy,  either 
at  law  or  in  equity;  subject,  however,  to  all  conditions,  ob- 
ligations, stipulations,  contracts,  agreements,  liens,  mort- 
gages, incumbrances,  claims,  and  charges   thereon,  or  in 
anywise  affecting  the  same."     We  cannot  conceive  of  lang- 
uage more  apt  to  effectuate  the  transfer,  and  we  think  it 
sufficient  in  fdrm  for  that  purpose.     The  claim  that  the 
property  was  not  conveyed,  because  it  was  not  shown  to  be 
property  required  for  the  purposes  for  which  the  corpora- 
tion was  organized,  is,  we  think,  as  will  presently  be  seen, 
immaterial;  but,  if  it  was,  the  acts  granting  the  land  de- 
clared the  purposes  for  which  it  was  granted,  and  provided 
the  uses  to  which  it  should  be  put,  which  are  declared  to 
be  the  corporate  purposes  and  objects  of  the  grantee: 
Burke  v.  Smith,  16  Wall.,  395. 

There  was  no  proof  of  the  laws  of  the  state  of  Cali- 
fornia under  which  the  various  corporations  claimed  to  be 
organized,  and  this  gives  rise  to  the  third  and  last  ques- 
tion. It  will  be  observed  that  the  plaintiff  traces  his 
title  by  mesne  conAreyances  through  the  corporations. 
They  are  not  parties  to  the  record.  Their  existence  and 
powers  are  not  directly  in  issue,  and  the  defendant  is  in 
no  way  in  privity  with  them.     Under  such  circumstances. 
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the  only  proof  of  corporate  existence  that  is  required  is 
proof  of  the  corporation  de  facto;  and  this  was  abun- 
dantly proved  by  the  articles  of  incorporation.  They 
were  under  the  seals  of  the  companies,  respectively,  and 
were  duly  signed,  acknowledged,  and  proved:  2  Mor. 
Priv.  Corp.  746,  750,  776-778.  But  it  is  said  that  there  was 
no  proof  of  the  corporate  existence  de  facto  as  to  some  of 
the  constituent  companies  that  entered  into,  and  in  part 
formed,  the  amalgamated  companies.  We  are  not  prepared 
to  say  that  the  execution  of  the  articles  by  them  under 
their  seals  is  not  prima  facie  evidence  of  their  existence 
de  facto;  but  the  fallacy  of  this  claim  will  be  seen  by 
tracing  this  title  in  detail.  The  government  conveyed  this 
land  to  the  Central  Pacific  Railroad  Company  of  Califor- 
nia. This  conclusively  proves  the  incorporation  of  this 
company,  not  only  de  facto,  but  de  jure.  The  grant  of 
real  estate  by  the  government  to  an  association  of  indi- 
viduals by  any  name  denoting  it  as  other  than  a  natural 
person,  thereby  clothes  it  with  corporate  capacity  to  take, 
hold,  and  convey  the  same.  Bing.  Beal  Prop.  854.  This 
company  amalgamated  with  the  ''Western  Pacific  Bailroad 
Company,"  and  together  they  formed  the  Central  Pacific 
Bailroad  Company,  and  the  title  was  passed  to  the  new 
company.  Suppose,  according  to  the  contention  of  the  ap- 
pellant, that  there  is  no  proof  of  the  existence  of  the  West- 
ern Pacific  Bailroad  Company,  and  that  it  is  to  be  pre- 
sumed that  it  did  not  exist,  then  the  new  company  would 
be  but  a  reincorporation  of  the  Central  Pacific  Bailroad 
Company  of  California,  and  .would  be  its  successor,  with 
the  title  of  the  property  transferred  to  it.  The  new  in- 
corporation thus  formed  again  joined  with  various  other 
companies  in  forming  still  another  company.  If  it  is  to  be 
presumed  that  the  companies  joining  with  it  did  not  exist, 
then  it  is  again  but  another  reincorporation,  with  the 
title  again  transferred  to  the  new  company,  and  this  com- 
pany conveyed  to  the  plaintiff.  In  other  words,  all  the 
companies  through  which  this  title  passed  were  shown  to 
exist  defa/^o,  by  articles  of  incorporation.  The  existence 
of  these  companies,  their  amalgamation  and  consolida- 
tion, is  specially  recognized  by  the  act  of  Congress  of  May 
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7,  1878  (20  St.,  56),  and  thereby,  also,  their  existence  is 
established  de  facto.     But  it  is  said  that,  without  proof  of 
the  laws  of  California,  there  was  no  proof  that  the  corpora- 
tions were  authorized  by  law  to  hold  real  estate  at  all,  or  to 
transfer  it,  or  that  it  was  within  the  purposes  and  objects 
for  which  they  were  incorporated.     This  it  is  not  neces- 
sary to  show.     Transfers  of  property  to,  and  transfers  by, 
corporations  that  have  no  such  right  or  authority  by  law, 
are  not  void;  they  are  only  voidable,  at  the  instance  of  the 
government,  in  a  direct  proceeding  for  that  purpose.     2 
Mor.  Priv.  Corp.  648-653,  inclusive,  709-711,  746;  1  DevL 
Deeds,  sec.  121;  Telegraph  Co.  v.  Telegraph  Co,,  22  Cal., 
398;   Wafer  Co.  v.  Clarkin,  14  Cal.,  544;  Bank  v.  Matthews, 
98  U.  S.,  628;  Leaznre  v.  Hillegas,  7  Serg.  &  R,  313; 
Banks  v.Foitiaux,  15  Amer.  Dec.  706;  Oil  Co.  v.  Railroad 
Co.,  32  Fed.  Rep.  22.     As  to  whether  transfers  to  and  by 
corporations  that  are  expressly  prohibited  therefrom  by 
positive  legislative  enactments  are  absolutely  void  as  be- 
tween third  parties,  the  authorities  diflFer,  but  the  burden 
of  showing  that  there  is  such   prohibition  is  upon    the 
party  attacking  the  transfer:  Burrill  v.  Bank,  35  Amer. 
Dec.  395.     The  question  of  authority  on  the  part  of  the 
corporations  was  purely  a  collateral  one  in  this  case.     The 
defendant  was  in  no  situation  to  attack  their  passed  and 
fully-executed  contracts;    at  least,  without  showing  that 
they  were  wholly  and  absolutely  void:  Devi.  Deeds;  Water 
Co.  V.  Clarkin;   Banks    v.   Poitiaux,  suprcu      The  rules 
are  the  same  as  to  foreign  corporations.     The  power  and 
the  right  of   a  foreign  corporation   to   hold   and  convey 
property  is  not  to  be  determined  under  the  laws  of  the 
home  government  under  which  they  are  organized,  but  it 
is  to  be  determined  by  the    laws  of    the   government  in 
which  they  are  doing  business,  and  in  which  they  acquire 
the  proi)erty:  Runyan  v.  Coster's  Lessees,  14  Pet,  122; 
Bank  v.  North,  4  Johns.  Ch.,  370;  Lumbard  v.  Aldrich, 
28  Amer.  Dec,  381.     This  must  be  true,  as  the  result  of 
the  rule  that  it  is  a  question  only  between  the  corpora- 
tion and  the  government     If  lands  acquired  by  a  foreign 
corporation  are  liable  thereby  to  be  forfeited  to  the  govern- 
ment under  which  it  is  organized,  a  foreign  government 
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might,  in  this  indirect  way,  acquire  lands  within  the 
domain  and  jurisdiction  of  other  governments,  which 
might  not  be  permitted.  By  the  general  comity  which 
exists  throughout  the  United  States  and  territories,  in  the 
absence  of  positive  prohibitions,  corporations  created  in 
one  state  or  territory  are  permitted  to  carry  on  ^ny  lawful 
business  in  any  other  state  or  territory,  and  to  acquire, 
hold,  and  transfer  property  there,  equally  as  individuals. 
If  the  policy  of  a  state  or  territory  does  not  permit  the 
business  of  the  foreign  corporation  in  its  limits,  or  allow 
the  corporation  to  acquire  or  hold  real  property,  it  must 
be  expressed  in  some  affirmative  way  by  the  state  or  ter- 
ritory where  the  property  is  acquired:  Cotrell  v.  Springs 
Co.y  100  U.  S.,  55.  The  deeds  or  transfers  of  these  cor- 
porations, under  their  seals,  properly  affixed,  and  duly  exe- 
cuted and  proved,  produced  by  the  party  claiming  under 
them,  is  sufficient  prima  facie  proof  of  title.  Burrill  v. 
Bank,  supra.  In  Water  Co.  v.  Clarkin,  supra^  the 
supreme  court  of  California  say:  "It  would  lead  to  infin- 
ite inconveniences  and  embarassments  if,  in  suits  by  cor- 
porations to  recover  the  possession  of  their  property,  in- 
quiries were  permitted  as  to  the  necessity  of  such  property 
for  the  purposes  of  their  incorporation,  and  the  title 
made  to  rest  upon  the  existence  of  that  necessity."  In 
that  case  the  corporation  was  a  party.  Here,  where  the 
transaction  is  fully  passed  and  executed,  the  reasoning 
applies  with  greater  force.  If  the  title  to  every  piece  of 
land  which  happened  to  be  traced  to  and  from  a  cor- 
poration was  made  to  depend  upon  whether  the  corpora- 
tion was  duly  and  legally  organized,  strictly  according  to 
the  laws  of  the  government  under  which  it  claims  exist- 
ence, and  as  to  whether  the  taking,  holding  and  conveying 
of  the  property  was  strictly  within  their  corporate  powers, 
and  for  their  corporate  purposes,  it  would  tend  to  lessen 
the  value  of  corporate  franchises,  and  to  impair  the  mar- 
ketable value  of  lands  thus  situated  by  reason  of  the  diffi- 
culties in  determining  the  title. 

Our  attention  is  not  directed  to  any  error  in  the  record, 
and  the  judgment  should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 
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ANDEEW  BRIXEN,  Respondent,  v.  DESERET  NA- 
TIONAL  BANK,  Appellant. 

Banks  and  Banking— Negligence  op  Depositor. — Where  a  real 
estate  agent,  whose  character  was  considered  good,  according  to 
the  cDmmon  and  ordinary  practice,  negotiated  a  loan  upon  cer- 
tain property,  and  a  mortgage  ostensibly  executed  by  the  owner 
of  the  property  was  made,  and  the  person  making  the  loan  gave 
to  the  real  estate  agent  a  check  for  the  money  loaned,  payable  to 
the  order  of  the  owner  of  the  property,  and  the  check  was  pre- 
*  sented  and^aid  at  the  bank,  and  subsequently  it  was  discovered 
that  the  name  signed  to  the  mortgage  and  also  that  endorsed  on 
the  back  of  the  check  were  forgeries;  held,  that  the  delivery  of 
the  check  to  the  real  estate  agent  for  the  payee,  was  not  such 
carelessness  as  to  exempt  the  bank  from  liability. 

Id.— Delay  in  Discovering  Forgery— Examining  Pass-Book.— A 
customer  and  depositor  of  a  bank  is  not  presumed  to  know  the 
signature  of  the  payee  of  his  check,  and  if  it  does  not  appear  that 
he  in  fact  knew  the  signature,  he  is  not  guilty  of  negligence  in 
not  discovering  a  forgery,  and  if  the  bank's  officers  before  paying 
the  forged  check  could  have  ascertained  by  proper  care  and 
skill  that  the  check  was  forged,  the  bank  in  any  event  would  be 
liable. 

Id. — Delay  op  Depositor  in  Tendering  Back  Check. — A  depositor 
on  discovering  a  forgery,  on  the  same  day  went  to  the  bank  and 
notitled  it,  and  said  that  he  would  hold  the  bank  responsible.  The 
bank  not  having  paid,  twenty-four  days  thereafter,  he  tendered 
them  the  check;  held,  that  if  it  was  necessary  for  the  depositor 
to  tender  back  the  check,  such  tender  within  a  reasonable  time 
was  sufficient. 

Evidence— Loss  by  Delay.— When  a  bank  claims  to  have  been  in- 
jured by  delay  in  discovering  a  forgery,  or  in  tendering  back  a 
forged  check,  evidence  that  the  bank  has  recourse  upon  another 
solvent  bank,  and  could  not  be  injured  by  the  delay,  is  not  im- 
proper. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district,  and  from  an  order  refusing  a  new  trial 

The  following  is  the  charge  of  the  court  to  the  jury: 

Gentlemen  of  the  jury,  the  court  charges  you  that  the 

relation  of  a  bank  and  its  depositor  is  one  simply  of  debtor 

and  creditor,  and  the  depositor  is  not  chargeable  with  any 

payments  except  such  as  are  made  in  conformity  with  his 
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orders;  and  if  you  believe  that  the  endorsement  of  Dun- 
bar's name  on  the  check  in  question  was  forged,  then  the 
defendant,  in  paying  such  check,  paid  its  own  money,  and 
discharged  no  part  of  its  indebtedness  to  the  plaintiff. 
The  defendant  was  bound  to  see  to  it  at  its  peril  that  the 
endorsement  of  W.  A.  Dunbar  was  genuine;  that  it  paid 
the  check  to  one  entitled  to  the  payment  thereof;  and  the 
loss,  as  between  it  and  the  plaintiff,  for  a  wrongful  pay- 
ment, must  fall  upon  it,  unless  the  plaintiff  has  been  guilty 
of  negligence  in  the  discovery  of  the  forgery,  or  in  noti- 
fying the  defendant  thereof  after  discovery,  by  which  negli- 
gence defendant  has  suffered  damage ;  but  if  the  plaintiff 
was  not  acquainted  with  Dunbar's  signature,  it  cannot 
be  said  that  he  was  guilty  of  negligence  in  not  dis- 
covering, on  the  return  of  the  check  to  him,  the  fact 
that  somebody  else  had  forged  Dunbar's  name  in  the  en- 
dorsement. 

You  are  further  charged  that  if  the  plaintiff  delivered 
the  check  in  controversy  to  C.  J.  Smith,  claiming  to  be 
Dunbar's  agent,  for  transmission  to  said  Dunbar,  and  re- 
ceived from  said  Smith,  as  consideration  therefor,  a  note 
and  mortgage  purporting  to  be  signed  by  said  Dunbar,  and 
if  the  plaintiff  was  not  acquainted  with  Dunbar's  signature, 
and  believed  the  same  genuine,  and  had  no  reason  to  be- 
lieve the  same  forged,  then  it  was  not  negligence  in  him  to 
rely  on  the  presumption  that  no  crime  had  been  committed, 
and  to  make  no  inquiries. 

You  are  further  instructed  that  if  you  believe  from  the 
evidence  that  the  endorsement  of  the  payee,  Dunbar,  was 
forged  on  the  check  in  question,  and  that  the  defendant's 
officers  before  paying  the  same,  could  by  ordinary  and 
proper  care  and  skill  have  detected  the  forgery,  then  the 
defendant  cannot  receive  a  credit  for  the  amount  of  the 
check,  even  if  the  plaintiff  was  thereafter  guilty  of  negli- 
gence in  discovering  the  forgery  or  returning  to  the  defen- 
dant the  check  with  the  endorsement  so  forged. 

If  you  believe  from  the  evidence  that  the  plaintiff,  on 
November  11th,  1884,  was  a  depositor  of  the  defendant's 
bank,  and  as  such  drew  the  check  in  controversy,  then  the 
defendant,  before  paying  such  check,  was  bound  to  ascer- 
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tain  the  genuineness  of  the  payee's  endorsement  The 
only  authority  conferred  by  the  plaintiff  upon  the  bank 
was  to  pay  the  check  upon  the  order  of  W.  A.  Dunbar,  and 
payment  upon  the  forged  endorsement  did  not  bind  the 
plaintiflF. 

You  are  further  charged  that  the  writing  up  of  a  bank 
book,  with  a  return  of 'vouchers,  or  a  statement  of  accoants, 
precludes  no  one  from  ascertaining  the  truth,  and  claiming 
its  benefit;  and  if  it  happened  that  upon  such  statement  of 
account  a  credit  was,  by  mistake,  allowed  to  the  bank  to 
which  it  was  not  entitled,  the  law  is  that  neither  party  is 
to  be  benefited  or  injured  by  guch  mistake,  but  that  the 
bank  must  refund  the  amount  of  such  credit 

And  the  formal  charges  followed. 

The  remaining  facts  are  found  in  the  opinion. 

Messrs.  Marshall  d'  Rotjle,  for  appellants. 

The  drawer  of  the  check  is  the  principal  debtor,  and 
there  is  no  obligation  on  drawee  until  the  check  is  pre- 
sented.    2  Dan.  Neg.  Inst,  (3d  Ed.)  sec.  1587. 

Until  advised  to  the  contrary  the  bank  had  the  right  to 
presume  that  Brixen  had  entered  into  a  contract  with  the 
payee  in  the  check,  and  each  subsequent  endorser  thereof. 
16  N.  Y.,  141,  Farmers,  dc,  Bank  v.  Bufchers,  cfcc.  Bank, 

In  making  and  putting  the  check  in  circulation  it  was 
the  duty  of  Brixen  "to  guard  not  only  himself  but  the  pub- 
lic against  frauds  and  alterations."  75  Penn.  St,  190  and 
191,  Zimmerman  v.  Eofe;  79  Penn.  St,  372,  Brotcn  v. 
Reed 

Brixen  in  putting  the  check  in  circulation  must  have 
been  without  fault  or  negligence  to  enable  him  to  recover. 
2  Dan.  Neg.  Inst,  sees.  1657,  1367,  1661,  note  1;  17  Mass., 
43,  Gloncesfer  Bank  v.  Salem  Bank,  and  other  authorities 
hereinafter  cited. 

In  permitting  the  check  to  pass  from  his  hands  into  cir- 
culation, Brixen  thereby  gave  "warranty  of  the  capacity  of 
the  payee"  (Dunbar)  "to  endorse  the  paper."  *  ♦  ♦  ♦ 
Brixen  in  making  such  a  check  intimated  "to  all  persons 
that  he  considers  (Dunbar)  capable  of  making  an  order 
sufficient  to  transfer  the  property  in  the  check:"     Bigelow 
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on  Estoppel,  page  447;  2Baraewell  &  Cresswell,  299,  300, 
(9th  Eng.  Com.  Law,  137,  138,)  Drayton  v.  Dale;  3Ex- 
cheqner  Repts.,  453,  HaUfojr  v.  Lyle;  15  Mass.,  274,  Night- 
ingale  v.  Withington, 

Brixen  should  have  seen  to  it,  that  the  check  was  de- 
livered into  the  hands  of  the  payee  Dnnbar,  for  his  war- 
ranty that  Dunbar  had  power  to  endorse  could  not  be  made 
good  without  such  delivery:  2  Dan.  Neg.  Inst.,  sec.  1582; 
1  Dan.  Neg.  Inst,  sec.  67. 

But  Brixen  hands  the  check  to  one  who  has  no  connec- 
tion with  Dunbar,  the  payee,  without  taking  one  single 
precaution  that  a  prudent  man  should  have  t^ken,  and 
puts  the  check  in  circulation,  saying  to  the  world,  he  had 
delivered  it  to  Dunbar  and  Dunbar  had  a  right  to  endorse 
it.  The  bank  had  a  right,  when  the  check  was  presented 
to  it  with  Brixen's  genuine  signature  as  drawer,  to  believe 
and  presume,  as  against  Brixen,  that  Brixen  had  delivered 
the  check  to  Dunbar,  that  Dunbar  had  endorsed  it,  and 
that  the  transaction  was  free  from  fraud,  actual  or  con- 
structive, and  fair  in  its  origin.  The  proximate  cause  of 
the  loss  was  Brixen's  negligence. 

Brixen  misled  the  bank,  and  cannot  recover:  4  Bingham, 
253,  (13th  Eng.  Com.  Law  Reports,  493),  Young  v.  Grote. 

This  case  of  Young  v.  Grote,  is  commented  on  with  ap*. 
proval  in  67  Penn.  St  86,  Garrard  v.  Haddon;  also,  in  55 
Ills.,  226,  Harvey  Y.  Smith;  also,  in  63  Ills.,  324,  YocKm  v. 
Smith;  also,  in  4th  Ohio  St,  667,  668,  Ellis  d'  Morton  v. 
Ohio  Life  Ins,  &  Trust  Co.;  also,  in  117 U.  S.,  114, Leather 
Manufacturers'  Bank  v.  Morgan, 

We  cite  further  upon  the  proposition  we  are  considt^r- 
ing:  79  Penn.,  372,  Brown  v.  Reed;  21  N.  Y.,  531,  Van 
Dtizei'  V.  Hoiv;  63  Ills.,  324,  Yocum  v.  Smith;  55  Ills.,  224, 
Harvey  v.  Smith;  17  Mass.,  42,  43,  Gloucester  Bank  v. 
Bank  of  Saleni;  18  Conn.,  354,  358,  Hoyt  v.  Seely;  1  Term. 
R.  16,  Fitzherhert  v.  Mather;  Storey  on  Agency,  see.  127. 

And  as  illustrating  the  burthen  cast  by  negligence,  and 
especially  of  negligence  after  payment  of  forged  paper:  117 
U.  8.,  106  to  120,  Leathei'  Manufac.  Bank  v.  Morgan:  10 
Wheaton,  340,  United  States  Bank  v.  Bank  of  Georgia; 
17  Mass.,  above  cited. 
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Messrs.  Hall  &  Marshall,  for  respondent. 

It  is  familiar  law  that  a  bank  is  only  authorized  by  a 
cheek  payable  to  a  named  payee  or  order  to  pay  to  the 
party  named,  or  on  a  valid  indorsement,  and  that  if  it  pays 
to  a  holder  under  a  forged  endorsement  of  the  payee's 
name,  it  pays  its  own  money,  and  not  the  drawer's,  nor  does 
such  pretended  payment  alter  the  true  state  of  the  account 
between  the  bank  and  drawer.  In  law  the  check  remains 
unpaid:  94U.  S.,  347,  First  National  Bank  v.  Whitman; 
91  N.  Y.,  Ill;  117  U.  S.,  107;  94  U.  S.,  346;  73  N.  Y.,  429. 

But  it  is  contended  that  Brixen  was  so  negligent  in  the 
performance  of  the  duty  he  owed  the  bank  that  the  loss  as 
between  the  two  innocent  parties  should  fall  on  him.  This 
negligence  is  claimed  first  from  his  conduct  prior  to  the 
forgery;  second,  in  his  failure  to  tender  the  check  to  de- 
fendant on  the  day  of  the  discovery  of  the  forgery  and  for 
twenty-one  days  thereafter,  and  in  his  failure  to  discover 
the  forgery  prior  to  November  7th,  1885. 

If  we  admit  for  the  sake  of  argument  that  Brixen  was 
negligent  in  intrusting  the  check  to  Smith,  the  deceiving 
of  the  bank  by  a  forged  indorsement  of  Dunbar's  name 
was  not  the  proximate  result  of  such  negligence:  18  Moak. 
E.  K,204:/Arnold  v.  Cheque  Bank;  17  Mass,,  1,  (9  Am. 
Dec.,  117.)  Salem  Bank  v.  Gloucester  Bank;  73  N.  Y., 
429,   Welch  v.  German  American  Bank. 

But  in  this  case  we  contend  that  in  handing  the  check  to 
Smith,  Brixen  was  entirely  free  from  negligence,  and  acted 
as  a  majority  of  prudent  business  men  would  have  done 
under  the  circumstances.  That  Brixen  was  not  negligent 
in  discovering  the  forgery  seems  to  us  very  clear  under 
■  the  authorities:  73  N.  Y.,  429,  Welch  v.  German  Ameri- 
can Bank;  117  U.  S.,  117,  Bank  v.  Morgan;  6  Fed.  R, 
862,  U.  S.  V.  National  Park  Bank;  6  Kans.,  456,  (7  Am. 
R,  568),Bank  v.  Tapjyan. 

As  to  the  effect  of  evidence  that  such  transactions  were 
common:  119  U.  S.,  560,  Goetz  v.  Bank:  1  Denio.,  92, 
Cook  V.  Trans.  Co. 

Brixen  had  a  right  to  assume  that  the  bank  had  dis- 
charged its  own  duty  to  itself,  and  was  not  bound  to  con- 
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ceive  it  possible  that  the  bank  had  charged  him  with  money 
which  had  not  been  paid  upon  his  order:  10  N.  Y.,  83, 
Weiser  v.  Denison, 

He  had  a  right  to  assume  that  before  paying  the  check 
the  bank  would  ascertain  the  genuineness  of  the  indorse- 
ment:   73N.  Y.,  429. 

The  counsel  for  appellant  say  that  the  bank  was  under 
no  obligation  to  Brixen  to  ascertain  the  genuineness  of  the 
indorsement.  The  duty  of  the  bank  was  to  itself  not  to 
pay  its  money  to  one  not  entitled  to  it ;  the  duty  of  the 
bank  to  Brixen  was  not  to  charge  Brixen  with  any  payment 
not  made  on  his  order:     94  U.  S.,  346;  91  N.  Y.,  111. 

In  every  case  it  is  sufficient  if  the  forged  instrument  be 
tendered  back  in  a  reasonable  time:  2  Dan.  N.  L,  sec. 
1372  a;  75  111.,  639. 

What  is  a  reasonable  time  must  in  every  case  depend 
upon  the  circumstances:  91  U.  S.,  397,  402,  Cooke,  ef  al, 
V.   II  ^V;  4  Ohio  St.,  662,  Ellis  v.  Ins.  &  Trust  Co, 

If  the  defendant's  officers,  before  paying  on  the  forged 
indorsement,  could  by  proper  care  and  skill  have  detected 
the  forgery,  it  cannot  receive  a  credit  for  the  amount  so 
paid  even  if  the  plaintiff  was  negligent:  117  U.  S.,  112, 
Bank  v.  Morgan- 

The  evidence  of  defendant's  cashier  showed  that  the  de- 
fendant had  in  its  possession  Dunbar's  genuine  signature 
and  that  a  comparison  would  have  at  once  exposed  the 
forgery. 

But  even  if  the  defendant  was  not  negligent  it  will  not 
be  enough  for  it  to  show  negligence  on  the  part  of  plain- 
tiff; it  must  show  an  actual  damage  proximately  resulting 
therefrom:  6  Fed.  R.,  853,  U.  S,  v.  National  Park 
Bank;  123  Mass.,  71,  Welch  v.  Goodwin;  59  N.  Y.,  15, 
Allen  V.  Fourth  Nat  Bank: -2  Dan.  N.  I,  sec  1372. 

Boreman,  J. : 

The  plaintiff  (respondent)  sued  the  defendant  (appel- 
lant) for  $752,  alleged  to  be  on  deposit  in  the  bank  to  the 
credit  of  the  plaintiff,  and  which  defendant  refused  to  pay 
to  plaintiff.  Defendant  in  its  answer  denied  that  said  or 
any  sum  remained  on  deposit  in   the  bank  to  the  credit  of 
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plaintiff.  The  district  court  gave  judgment  for  the  plain- 
tiff for  the  amount  claimed,  and  thereupon  the  defendant 
appealed  to  this  court.  The  facts  upon  which  the  liabil- 
ity of  the  bank  is  claimed,  are,  in  brief,  as  follows,  The 
plaintiff'  was  a  customer  and  regular  depositor  at  the  bank. 
While  he  was  so,  on  the  10th  of  November,  1884,  a  real 
estate  agent  named  C.  J.  Smith,  as  other  real  estate  agents 
in  Salt  Lake  City,  was  acting  as  a  broker  in  obtaining  and 
making. loans  of  money  upon  real  estate  security.  In 
that  capacity  he  presented  himself  to  plaintiff,  and  asked 
him  if  he  had  any  money  to  loan  upon  such  security ;  and, 
being  answered  in  the  affirmative,  he  took  the  plaintiff  to 
see  the  property  belonging  to  W.  A.  Dunbar,  which  was 
unimproved  city  property.  Plaintiff  then  went  to  the 
county  recorder  s  office  to  learn  about  the  title.  Being 
satisfied  with  the  title,  he  told  the  real  estate  agent  that 
he  would  make  the  loan,  and  that  the  agent  could  have 
the  papers  made  out  and  brought  to  him,  and  he  would 
give  his  check  for  the  amount.  Nothing  against  the  char- 
acter of  the  real  estate  agent  appeared  up  to  this  time,  and 
the  manner  of  transacting  the  business  was  not  uncom- 
mon. The  agent  brought  the  note  and  mortgage  to  the 
plaintiff.  They  appeared  to  have  been  duly  executed,  and 
the  plaintiff  handed  the  real  estate  agent  a  check  for  $752, 
the  amount  of  the  loan,  less  six  months'  interest  deducted. 
The  check  was  drawn  payable  to  the  order  of  W.  A.  Dun- 
bar, the  person  to  whom  the  drawer  supposed  he  was  loan- 
ing the  money.  The  bank,  in  accordance  with  its  practice, 
as  to  all  depositors,  delivered  to  the  plaintiff  once  each 
month  all  checks  which  had  been  paid  up  to  that  time. 
Ho  received  the  check  in  question,  among  others,  about 
the  1st  of  December,  1884  He  continued  to  be  a  deposi- 
tor and  customer  of  the  bank*  until  the  1st  of  May,  1885. 
In  September,  1885,  the  interest  being  overdue  on  the  loan, 
the  plaintiff  called  at  the  residence  of  Dunbar,  in  Salt 
Lake  City,  in  regard  to  the  matter.  Dunbar  was  absent  in 
Idaho,  and  his  wife,  knowing  nothing  of  the  matter,  said 
that  she  would  write  to  Mr.  Dunbar.  Early  in  November 
following,  Dunbar  came  home,  and  called  to  see  the  plain- 
tiff about  the  matter.     Upon  the  note  and  mortgage  being 
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showu  him,  Dunbar  pronounced  both  the  note  and  mort- 
gage to  be  forgeries.  This  was  on  November  7, 1885.  The 
plaintiff  then  brought  out  the  check,  and  Dunbar  pro- 
nounced his  name  indorsed  thereon  to  be  also  a  forgery. 
It  appears  from  the  evidence  that  Dunbar  was  not  in  the 
territory  at  the  time  the  loan  was  effected,  and  knew  noth- 
ing of  the  trahsaction.  The  plaintiff,  immediately  on  the 
same  day,  November  7,  went  to  the  defendant  bank,  and 
asked  if  the  signature  of  Dunbar  was  a  forgery,  and  the 
cashier,  after  inspecting  it,  said  that  he  believed  it  was. 
The  plaintiff  then  went  to  his  attorney,  and  they  together 
went  to  the  bank,  and  the  plaintiff  told  the  defendant  that 
he  would  hold  the  bank  responsible.  But,  at  the  sugges- 
tion of  the  cashier,  he  delayed  action  for  some  days.  On 
the  1st  of  December,  he  went  to  the  bank,  and  formally 
offered  back  the  check,  with  the  forged  name  upon  it,  and 
demanded  the  money  claimed  to  be  due  him.  The  bank 
refused  to  receive  back  the  check,  and  refused  to  pay  him 
the  sum  claimed.  He  then  brought  this  action  to  recover 
the  amount.  The  defendant  contends  that  the  judgment 
is  erroneous;  that  the  bank  is  not  liable  to  pay  plaintiff 
the  amount  claimed  in  this  action,  for  the  reason  that  the 
money  had  already  been  paid  out  upon  a  check  of  the 
plaintiff  drawn  in  favor  of  W.  A.  Dunbar;  that,  although 
the  payee's  name  indorsed  on  the  check  was  a  forgery,  the 
loss  should  fall  upon  the  plaintiff,  because  it  was  through 
his  negligence  that  the  check  was  put  into  circulation — he 
having  delivered  it  to  a  stranger,  and  not  to  the  payee. 
It  is  a  well-recognized  general  rule  that  where  a  party 
has  money  in  a  bank,  and  draws  his  check  therefor,  pay- 
able to  the  order  of  a  particular  person,  it  gives  authority 
to  the  bank  to  pay  the  money  to  such  person  or  to  his 
order,  unless  in  due  time  notified  not  to  do  so.  But  the 
check  so  drawn  does  not  give  authority  to  the  bank  to  pay 
to  any  other  person;  and  if  the  bank  fails  to  follow  the 
direction  specified  in  the  check,  and  assumes  to  pay  to 
some  one  else,  it  does  so  at  its  own  risk.  When  the  payee's 
name  indorsed  on  the  check  is  a  forgery,  and  the  check 
is  paid  on  such  forged  indorsement,  it  is  not  a  payment  to 
the  order  of  the  payee.     The  general  rule  referred  to  is 
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recognized  by  the  defendant,  but  it  contends  that  this  case 
presents  an  exception  to  the  rule,  in  that  it  shows  such 
negligence  on  the  part  of  the  drawer  as  to  preclude  his 
recovery  in  this  action.  We  have  already  noticed  that  the 
check  was  drawn  payable  to  W.  A.  Dunbar,  but  wis  handed 
to  C.  J.  Smith,  a  real  estate  agent,  who  was  assuming  to 
represent  Dunbar,  although  in  fact,  he  had  no  authority 
whatever  to  do  so.  The  party  (Dunbar)  for  whom  Smith 
was  pretending  to  act,  and  the  party  (plaintiff)  from  whom 
the  money  was  being  obtained,  were  not  brought  together. 
They  did  not  meet;  but  the  negotiations  were  wholly  be- 
tween Smith,  the  real  estate  agent,  on  the  one  side,  and 
the  plaintiff,  on  the  other.  The  making  of  loans  in  that 
manner  was  a  common  and  ordinary  practice  in  Salt  Lake 
City.  At  the  time  of  this  transaction,  nothing  had  ap- 
peared against  the  character  of  Smith,  the  real  estate  agent, 
and  the  plaintiff  followed  an  ordinary  course  of  business 
men.  He  used  ordinary  care.  No  greater  care  was  re- 
quired of  him.  He  made  the  check  payable  to  Dunbar. 
The  fact  that  he  handed  it  to  Smith  to  be  delivered  to 
Dunbar  was  not,  under  the  circumstances,  negligence  on 
his  part.  We  see  no  reason  whatever  to  say  that  the  gen- 
eral rule  should  not  apply  in  this  case.  The  facts  do  not 
warrant  us  in  saying  that  it  is  an  exception  thereto.  In 
paying  the  money  on  the  forged  indorsement,  it  paid  out 
its  own  money,  not  that  of  the  drawer.  The  money  of  the 
drawer  still  remained  in  the  bank  subject  to  his  order: 
Bank  v.  Whihnan,  94  U.  S.,  347;  Bank'  v.  Morgan,  117 
D.  S.,  112,  f)  Sup.  Ct.  Rep.,  G57;  Bank  v.  Bank,  91  N. 
Y.,  111. 

It  is  further  contended  by  the  defendant  that  the  plain- 
tiff was  negligent  iu  not  discovering  the  forgery  earlier 
than  he  did;  that  for  such  purpose  he  should  have  made 
an  early  and  thorough  examination  of  the  pass-book  and 
the  returned  checks.  The  supreme  court  of  the  United 
States  on  speaking  upon  this  subject  in  the  case  of  Bank 
V.  Morgan,  117  U.  S.,  107,  6  Sup.  Ct.  Rep.,  660,  said: 
"The  drawer  was  not  presumed  to  know  the  signature  of 
the  payee.  His  examination  of  the  account  would  not 
necessarily   have   disclosed    the    forgery   of    the   payee's 
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name.  Therefore  his  failure  to  discover  that  fact  sooner 
than  he  did  was  not  to  be  attributed  to  want  of  care." 
And,  again,  in  the  same  case,  (page  117,)  the  court  said: 
"As  the  depositor  was  not  presumed  to  know,  and  as  it 
did  not  appear  that  he  in  fact  knew,  the  signature  of  the 
payee,  it  could  not  be  said  that  he  was  guilty  of  negli- 
gence in  not  discovering,  upon  receiving  his  pass-book, 
the  fact  that  his  clerk,  or  some  one  else,  had  forged  the 
payee's  name  in  the  indorsement."  In  the  case  at  bar 
there  is  nothing  to  show  that  the  drawer  knew  the  signa- 
ture of  the  payee  of  the  check;  and,  if  not,  an  examina- 
tion of  the  returned  checks  and  the  pass-book  would  not 
have  disclosed  to  him  the  forgery.  •  But  the  supreme 
court  of  the  United  States,  in  the  same  case,  further  said: 
"Of  course,  if  the  defendant's  oflBcers,  before  paying  the 
altered  checks,  could,  by  proper  care  and  skill,  have  de- 
tected  the  forgeries,  then  it  cannot  receive  a  credit  for 
the  amount  of  those  checks,  even  if  the  depositor  omitted 
all  examination  of  his  account."  The  evidence  clearly 
shows,  in  the  present  case,  that  the  officers  of  the  defend- 
ant before  paying  the  check,  could  with  proper  care  have 
discovered  the  forgery  of  the  payee's  name  on  the  check. 
They  had  Dunbar's  genuine  signature  in  the  bank,  and 
accessible.  From  the  evidence  it  is  manifest  that,  had 
they  made  a  comparison  between  the  genuine  signature 
in  their  possession  and  the  signature  on  the  check,  the 
forgery  would  have  been  detected.  A  simple  inspection 
satisfied  the  cashier  of  the  forgery  at  a  subsequent  date, 
and  no  doubt  would  have  done  so  at  the  time  the  check 
was  presented. 

It  is  further  said  that  the  plaintiff  was  negligent  in  not 
tendering  back  to  the  bank  the  check  immediately  upon 
the  discovery  of  the  forgery,  instead  of  waiting  24  days 
thereafter.  The  evidence  shows  that  the  plaintiff  immed- 
iately, upon  the  same  day  that  the  forgery  was  discovered, 
went  to  the  bank,  and  notified  it  of  the  discovery  of  the 
forgery,  and  that  he  would  hold  the  bank  responsible, 
and  at  the  same  time  threatened  suit;  but,  at  the  request 
of  the  bank,  he  delayed  action.  The  bank  having  failed 
to  pay,  he,  unwilling  to  longer  delay,  on  the  first  of  De- 
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cember  made  a  formal  offer  of  the  check  to  the  bank.  If 
it  was  necessary  for  plaintiff  to  have  tendered  back  the 
check,  such  tender  within  a  reasonable  time  was  sufficient. 
Cooke  V.  U.  S.,  91  U.  S.,  402;  Schroeder  v.  Harvey,  75 
III,  639;  Ellis  v.  Trust  Co.,  4  Ohio  St.,  662;  2  Daniel, 
Neg.  Inst.  sec.  1372.  There  could  not  be  said  to  have 
been  an  unreasonable  delay  in  this  case,  as  whatever  de- 
lay occurred  was  attributable  to  the  defendant  itself.  If, 
however,  the  plaintiff  was  negligent  in  tendering  back  the 
check,  the  fact  would  not  justify  the  defendant  in  refusing 
to  pay  the  money  to  the  plaintiff  until  it  should  show 
some  actual  damage  caused  thereby:  U.  S.  v.  Bank,  6  Fed. 
Eep.,  8o3;  Bank  v.  Bank,  91  N.  Y.,  110;  Welch  v.  Good^ 
ivin,  123  Mass.,  71.  By  the  introduction  of  the  evidence 
as  to  the  solvency  of  Walker  Bros.,  it  was  made  clear  that 
no  damage  could  result  to  the  defendant  by  reason  of 
having  lost  his  recourse,  or  the  advantage  of  it  The  in- 
troduction of  that  evidence  was  objected  to  as  not  upon 
any  issue  in  the  case.  It  was  claimed  that  the  defendant 
was  injured  by  the  negligence  of  the  plaintiff  in  discover- 
ing the  forgery  and  in  notifying  the  bank.  This  evidence 
shows  that  they  had  lost  nothing  as  to  a  recourse  upon 
the  parties  to  whom  the  bank  had  paid  the  money.  We 
do  not  see  that  the  evidence  was  impro|>er. 

It  is  objected  that  the  testimony  of  L.  S.  Hills,  as  to  the 
signature  of  Dunbar,  was  improperly  admitted  as  evi- 
dence. The  witness  said  that  his  experience  in  deter- 
mining the  gonuinouess  of  signatures,  or  in  comparing  of 
handwriting,  from  his  duties  in  the  bank,  had  gone  to  the 
extent  that  he  could  determine,  from  a  comparison  of 
handwritings,  whether  the  signature  was  genuine  or  Jiot, 
We  think  sufficient  foundation  was  laid  for  the  introduc- 
tion of  the  testimony.  The  evidence,  however,  was  made  im- 
material by  the  subsequent  testimony  of  Dunbar  himself 
as  to  the  signature  being  a  forgery. 

The  sixth  instruction  asked  by  the  defendant  was  prop- 
erly refused.  If  it  were  proper  for  the  court  to  give  ex- 
pression to  an  opinion  of  the  facts,  the  expression  evi- 
dently would  have  been  to  the  contrary  of  that  set  forth 
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in  the  instruction;  bat,  upon  the  whole  case,  we  think  the 
law  was  properly  submitted  to  the  jury. 

We  see  no  error  in  the  record,  and  the  judgment  and  the 
order  overruling  the  motion  for  a  new  trial  are  affirmed. 

Zane,  C.,J.,  and  Henderson,  J.,  concurred. 

The  appellant  thereupon  filed  a  petition  for  rehearing, 
upon  which  the  following  opinion  was  delivered,  denying 
the  rehearing. 

Boreman,  J. : 

This  is  an  application  for  a  rehearing  based  upon  a  va- 
riety of  grounds.  Much  of  the  petition  is  devoted  to  a 
summary  of  facts  given  in  the  opinion  filed  a  few  days 
since.  The  petition  sets  forth  that  the  court  erred  in  say- 
ing that  on  the  10th  of  November,  1884,  C.  J.  Smith  "was 
acting  as  a  broker  in  obtaining  and  making  loans  upon 
real  estate  security."  This  was  an  incidental  statement  of 
fact,  and  one  not  at  all  necessary  to  a  decision  of  the  case. 
Indeed,  it,  and  the  whole  statements  of  facts,  might  have 
•  been  omitted  entirely,  and  the  omission  would  have  not 
changed  the  ruling,  or  aflPected  it  in  any  way.  The  state- 
ment was  not  a  finding  of  facts,  but  a  mere  summary.  But, 
in  truth,  the  whole  evidence  goes  to  show  that,  at  that 
time,  Smith  was  a  real  estate  agent;  and  that  real  estate 
agents  were  in  the  habit  of  making  loans  upon  real  estate 
security.  The  court  cannot  look  at  the  case  from  a  stand- 
point on  the  one  side  or  the  other,  but  must  look  at  it 
from  both  sides;  or,  more  correctly  speaking,  from  neither 
side,  but  from  the  stand-point  independent  of  both  sides. 
The  petition  again  says  that  there  is  no  evidence  that 
the  way  in  which  Smith  transacted  this  business  with 
Brixen  "was  a  common  and  ordinary  practice  in  Salt  Lake 
City."  or  that  this  "manner  of  transacting  the  business 
was  not  uncommon."  The  testimony  of  Mr.  Gillespie  and 
Mr.  Pomeroy,  especially  the  latter,  shows  this  statement 
to  have  been  correct.  Mr.  Pomeroy  says  that  very  fre- 
quently the  real  estate  agents  conducted  the  transaction 
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themselves,  without  the  principals  coming  together.  But 
whether  there  was  such  a  custom  or  not  is  a  question  not 
vital  to  the  case.  Take  the  facts  entirely  aside  from  the 
matter  of  a  custom,  and  we  cannot  see  that  Brixen  was 
guilty  of  negligence  in  putting  the  check  into  the  hands 
of  Smith,  who  was  assuming  to  act  for  Dunbar;  and  at 
that  time  Smith's  character  was  not  known  to  be  bad. 
Brixen  acted  as  an  ordinary  prudent  man  would  have  done. 
The  bank  was  completely  guarded  by  the  check  being 
made  payable  to  the  order  of  Dunbar. 

The  appellant  ( defend  mt-)  objects  to  the  following  lan- 
guage used  in  the  opinion  filed,  in  speaking  of  the  note 
and  mortgage:  "They  appeared  to  have  been  duly  exe- 
cuted." The  court  did  not  mean  to  say  that  the  papers 
were  "duly  executed,"  but  simply  Brixen  found  no  objec- 
tion to  them;  that  to  him  they  appeared  to  have  been 
duly  executed.  Evidence  is  not  alone  what  a  witness  may 
say,  but  sometimes  his  acts  are  aids.  Brixen  accepted  the 
deed,  and  his  actions  cannot  be  explained  upon  any  other 
assumption  than  that  everything  about  the  papers  ap- 
peared to  him  to  be  regular.  The  court  did  not  pretend 
to  pass  upon  the  question  as  to  whether  or  not  the  note 
and  mortgage  were  "duly  executed,"  and  it  is  hard  to  un- 
derstand how  counsel  could  form  such  a  conception  from 
the  language  used. 

The  appellant  urges,  as  a  ground  for  the  granting  of  a 
rehearing,  that  the  court  erred  in  holding  "that,  notwith- 
standing Brixen  neglected  to  examine  the  accounts  stated 
to  him  by  the  bank  from  time  to  time,  he  ought  to  re- 
cover, because  the  bank  could  have  and  should  have  dis- 
covered the  forged  signature  of  Dunbar."  It  urges  that 
the  bank  was  under  no  obligation  to  the  drawer  to  examine 
the  payee's  name  to  ascertain  whether  it  was  forged  or  not. 
This  point  was  thoroughly  considered  upon  the  hearing  of 
the  case,  and  in  the  opinion  delivered.  We  have  examined 
with  some  care  the  authorities  cited  by  appellant,  but  they 
fail  to  convince  us  that  the  fault  was  not  with  the  bank. 
The  bank  was  bound  to  know  the  signature  of  the  payee. 
It  was  not  authorized  to  pay  to  anybody  but  the  payee  or 
to  his  order.     It   paid  without  his  order.     The  appellant 
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conceives  that  "the  court  was  wholly  mistaken  in  holding 
that  the  evidence  in  the  record  showed  that  the  delay  in 
returning  the  forged  check  by  Brixen  to  the  bank,  and 
the  delay  in  demanding  payment  by  Brixen  of  the  forged 
check  from  the  bank,  was  caused  by  the  bank."  We  reit- 
erate, after  further  examination,  that  the  bank  was  wholly 
to  blame  for  the  delay.  Brixen  was  frequently  pressing 
his  claims  for  a  settlement  of  the  matter— a  payment  of 
the  amount  due;  told  the  bank,  immediately  upon  a  dis- 
covery of  the  forgery,  that  he  held  it  responsible  and 
threatened  suit.  The  bank  requested  delay.  Such  re- 
quests for  delay  could  not  well  be  construed  to  mean  any- 
thing else  than  a  delay  to  take  any  action  looking  to  a 
suit.  If  the  delay  had  not  been  requested  and  granted, 
the  suit  itself,  and  consequently  all  preliminary  steps 
thereto,  would  have  been  taken  immediately  upon  the  dis- 
covery of  the  forgery.  They  were  not  done,  simply  be- 
cause the  bank  requested  delay  by  plaintiff  in  taking  ac- 
tion. 

The  appellant  complains  of  the  language  used  by  the 
court  in  holding  that,  as  Walker  Bros,  were  shown  to  have 
been  pecuniarily  responsible,  "no  damage  could  result  to 
defendant  by  reason  of  having  lost  its  recourse,  or  the  ad- 
vantage of  it,"  against  the  forger.  Smith.  The  court  made 
no  reference  to  recourse  by  the  bank  upon  Smith.  The 
bank  could  look  to  Walker  Bros.,  who  had  indorsed  it  to 
the  bank,  and,  Walker  Bros.,  being  solvent,  the  bank  was 
not  damaged.  The  law  will  not  presume  damage  when  it 
clearly  appears  that  there  could  have  been  none. 

The  appellant  asks  for  a  rehearing  upon  the  further 
ground  that  the  court  made  use  of  language  as  follows: 
"The  sixth  instruction .  asked  by  defendant  was  properly 
refused.  If  it  were  proper  for  the  court  to  give  expres- 
sion to  an  opinion  of  the  facts,  the  expression  evidently 
would  have  been  to  the  contrary  of  that  set  forth  in  the 
instruction."  The  objection  to  this  language  is  that  it 
appeared  therefrom  that  the  court  was  under  the  impres- 
sion that,  in  the  sixth  instruction  asked  by  defendant,  the 
defendant  was  asking  the  court  to  give  an  opinion  upon 
matters  of  evidence  from  the  witnesses,  when  the  defend- 
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ant  was  simply  asking  the  court  to  state  the  admissions  in 
the  complaint,  and  the  effect  thereof,  and  that  the  instruc- 
tion was  correct,  etc.  The  complaint  stated  facts  sufficient 
to  constitute  a  cause  of  action.  This  seems  to  be  admitted; 
no  point  being  pressed  in  regard  thereto.  There  were  no 
admissions  in  the  pleadings  that  there  was  no  good  reason 
for  delay  in  returning  the  forged  check.  The  complaint 
simply  failed  to  allege  the  reasons.  The  proof  was  made 
of  the  reasons  for  the  delay,  and  no  objections  were  made 
to  such  proof.  Under  that  state  of  the  case,  it  would  not 
have  been  proper  for  the  court  to  have  told  the  jury  that 
they  must  find  a  verdict  for  the  defendant  It  was  not  a 
case  of  facts  being  admitted  by  the  pleadings.  A  failure 
to  allege  a  fact  in  the  complaint,  especially  if  no  exception 
is  taken  to  such  failure,  will  not  authorize  the  court  to  tell 
the  jury  that  the  contrary  is  admitted,  when  the  fact  itself 
has  been  proved  before  the  jury. 

Upon  the  hearing  of  this  case,  we  gave  it  a  careful 
consideration.  And  this  review,  upon  the  points  made  by 
the  petition  for  a  rehearing,  confirms  the  view  we  arrived 
at  then.     The  application  for  a  rehearing  is  denied. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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MATTHEW  ORR,  Appellant,  v,  JOHN  T.  RICH,  and  "TSS 

Another,  Respondents.  »»8» 

Contract.— Recission  op.-  -Where  defendants  agreed  to  sell  to  plain- 
tiff land,  for  which  he  agreed  to  pay  in  live-stock  and  give  his 
note  for  any  balance  remaining  unpaid  at  a  certain  time,  and 
payment  was  made  of  a  part  and  at  the  time  above,  a  balance  re- 
mained unpaid,  and  no  note  was  given  at  that  time  and  the  bal- 
ance never  paid  or  tendered,  and  subsequently  the  plaintiff  gave 
notice  to  the  defendants  that  the  contract  was  rescinded  and  de- 
manded repayment  of  the  amount  he  had  paid,  on  the  ground 
that  defendants  had  failed  to  convey  and  on  the  same  day  that  the 
notice  of  recission  was  given ,  the  defendants  tendered  a  deed 
which  was  refused;  heldy  that  a  finding  of  the  trial  court  that 
the  contract  was  not  rescinded  was  justified  by  the  evidence. 

Id.— Possession  of  Premises. — In  the  case  above  a  finding  as  to 
whether  the  vendee  surrendered  possession  of  the  premises,  where 
the  contract  is  silent  as  to  the  possession  is  immaterial,  and  re- 
fusal to  find  thereon  is  not  error. 

Appeal^— Findings.— Conflict  op  Testimony. — Where  there  is  a 
substantial  conflict  upon  the  testimony,  the  findings  of  the  trial 
court  will  not  be  disturbed. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts,  except  the  following,  which  are 
the  3rd,  4th  and  5th  findings  of  fact: 

3rd.  That  the  defendants  were  and  at  all  times  have 
been  and  still  are  ready  and  willing  and  able  to  give  to 
plaintiff  a  good  and  suflScient  deed,  conveying  a  good  title 
to  the  land  in  question. 

4th.  That  the  defendants  have  at  all  times  treated  said 
contract  as  in  force  and  binding  upon  both  parties,  and  it 
W€t8  also  so  treated  by  plaintiflf  at  all  times  until  the  sixth 
day  of  May,  1886,  when  he  vacated  the  land  and  caused  the 
notice  to  be  served  upon  the  defendants,  a  copy  of  which 
is  hereto  annexed,  marked  exhibit  "A,"  and  made  a  part  of 
these  findings.  That  at  the  time  of  the  service  of  said 
notice  as  aforesaid  plaintiff  was  in  default  in  having  failed 
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and  neglected  to  perform  or  oflFer  to  perform  his  part  of 
the  contract. 

5th.  That  within  two  weeks  after  receiving  the  notice 
as  aforesaid,  the  defendants  caused  a  deed  duly  ex- 
ecuted, signed  and  acknowledged  by  defendants  and  W.  C. 
Rydalch,  conveying  to  plaintiff  a  good  title  to  the  land  in 
question,  to  be  tendered  to  plaintiff,  but  the  plaintiff  then 
and  there  refused  to  accept  the  same. 

And  the  agreement  to  sell  was  as  follows: 

"This  agreement,  made  this  seventh  day  of  March,  1879, 
between  James  Wrathall  and  John  T.  Rich  and  William 
C.  Rydalch,  of  the  city  of  Grantsville,  county  of  Tooele, 
and  territory  of  Utah,  the  parties  of  the  first  part,  and 
Mathew  Orr,  of  the  city,  county  and  territory  aforesaid, 
party  of  the  second  part. 

Witnesseth;  — That  the  said  parties  ef  the  first  part,  for 
and  in  consideration  of  the  sum  of  two  thousand  (82,000) 
dollars,  paid  by  the  party  of  the  second  part,  do  hereby 
agree  to  sell  the  party  of  the  second  part,  a  certain  piece 
or  parcel  of  land  known  as  the  Biddlecome  farm,  situated 
in  Grantsville  city,  bounded  on  the  east  by  Cooley  st.,  and 
George  Whittle  lot,  on  the  south  by  Mary  Ann  Orr's  claim, 
on  the  west  by  James  McBride's  claim,  and  on  the  north 
by  Harrison  Severe's  claim.  It  is  underetood  by  the 
parties  that  the  said  two  thousand  dollars  is  to  be  paid  in 
stock  at  the  following  prices:  Yearlings,  S8;  two  year  olds, 
$12;  dry  cows,  $12;  three  years  old  and  cows  with  calves, 
$16;  four  year  old  steers  and  upwards,  $20. 

The  above  mentioned  stock  to  be  delivered  to  the  parties 
of  the  first  part,  by  the  party  of  the  second  part,  when 
called  for,  at  Mr,  Slater's  ranch  in  Rush  valley.  If  any 
residue  of  the  amount  of  stock  is  not  delivered  by  the  first 
day  of  September,  1879,  not  to  exceed  five  hundred  dollars, 
the  party  of  the  second  part  agrees  to  give  a  note  for  that 
amount,  drawing  six  (6)  percent,  per  annum,  from  date  of 
said  note.  No  cows  to  be  delivered  that  are  over  nine 
years  old.* 

Witnesses,  James  Wrathali. 

Thomas  Williams.  John  T.  Rich. 

John  Rowberry.  Matt.  Orr. 
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Messrs,  Sutlierland  &  McBride,  for  appellant. 
Messrs,  Sheeks  &  Rawlins,  for  respondents. 

BOREMAN,  J.: 

On  the  7th  day  of  March,  1879,  the  defendants  (respond- 
ents) and  the  plaintiff  (appellant)  had  an  agreement  drawn 
up,  wherein  the  defendants  and  one  William  C.  Rydalch 
were  named  as  the  parties  of  the  first  part,  and  the  plain- 
tiff was  named  as  the  party  of  the  second  part.  The  agree- 
ment was  signed  by  the  defendants  and  by  the  plaintiff. 
Eydalch  was  not  present  and  did  not  sign  it.  In  this  shape 
it  was  left  with  one  Thomas  Williams.  Rydalch's  name 
was  never  thereafter  signed  to  it.  The  purport  of  the  agree- 
ment was  that  the  parties  of  the  first  part  agreed  to  sell  to 
the  party  of  the  second  part  a  certain  piece  or  parcel  of 
land,  the  consideration  being  $2,000.  The  consideration 
was  to  be  paid  in  live-stock,  at  specified  rates  of  value,  and 
to  be  delivered  at  a  specified  place,  and  if  any  of  the  stock, 
not  exceeding  $500  in  value,  should  not  be  delivered  by  the 
1st  of  September,  1879,  the  party  of  the  second  part  was  to 
give  a  note  for  such  unpaid  sum,  drawing  six  per  cent,  in- 
terest per  annum.  Stock  to  the  value  of  $1,568  was  de- 
livered within  the  time,  leaving  the  sum  of  $432  unpaid  on 
the  1st  of  September,  1879,  and  to  be  paid  thereafter,  and 
for  which  a  note  was,  under  the  contract,  to  be  given. 
According  to  the  findings  not  excepted  to,  the  sum  last 
named  was  never  paid  or  tendered  to  be  paid.  The  parties 
not  having  reached  any  settlement  or  conclusion  as  regards 
the  further  performance  of  the  agreement,  the  plaintiff  on 
the  6th  of  May,  1885,  gave  notice  to  the  defendants  that 
the  contract  was  rescinded,  and  that  he  had  vacated  the 
premises  which  he  had  held  possession  of  from  the  time  of 
making  the  contract,  and  he  demanded  a  repayment  to  him 
of  $1,600,  and  interest  thereon,  in  all  amounting  to  $2,500. 
The  reason  stated  in  the  notice  for  the  rescission  was  that 
the  defendant  had  failed  to  convey  or  caused  to  be  con- 
veyed to  the  plaintiff  the  land  in  question.  On  the  same 
day  a  deed,  dated  15th  April,  1885,  and  signed  by  the  de- 
fendants and  by  Bydalch,  was  shown  to  the  plaintiff,  and 
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he  declined  to  receive  it,  because  it  was  not  acknowledged, 
and  for  other  reasons.  Subsequently,  on  the  20th  day  of 
May  or  of  June,  1885,  the  same  deed,  with  notary's  seal 
to  the  acknowledgment,  was  tendered  to  him,  but  it  was 
also  declined,  on  the  ground  that  it  was  too  late,  as  he  had 
removed  from  the  land  and  rented  another  place,  and  the 
contract  ^^^  been  rescinded.  Thereafter,  in  September 
following,  the  plaintiff  instituted  this  action.  Trial  being 
had  before  the  court,  a  jury  having  been  waived,  judgment 
was  rendered  for  the  defendants.  A  motion  for  a  new  trial 
having  been  made  and  overruled,  the  plaintiff  has  appealed 
to  this  court  from  the  judgment  and  from  the  order  over- 
ruling the  motion  for  a  new  trial. 

The  plaintiiBf  assigns  as  error  the  making  of  the  third, 
fourth  and  fifth  findings  of  fact,  as  being  unsupported  by 
the  evidence.  We  have  examined  the  evidence  with  care, 
and  find  that  there  was  a  substantial  conflict  of  evidence  on 
each  of  the  points  set  forth  in  the  findings.  If  we  should 
take  the  evidence  in  behalf  of  the  plaintiff  alone,  then  of 
course  the  findings  would  be  wrong,  but  this  cannot  be 
done.  We  must  take  the  evidence  introduced  upon  both 
sides,  and  then  upon  the  well  settled  rule  (often  recognized 
in  this  court)  if  there  is  a  substantial  conflict  of  evidence, 
this  court  will  not  disturb  the  decision  of  the  court  below 
upon  the  assumption  that  it  is  not  supported  by  the  evi- 
dence. It  is  the  policy  of  the  law  to  leave  questions  of 
fact  very  much  in  the  hands  of  juries,  or  of  the  court  sitting 
as  a  jury,  and  unless  the  appellate  court  can  see  that  the 
facts  proven  are  very  strongly  against  the  verdict  or  de- 
cision, and  there  is  no  substantial  conflict,  it  is  not  justified 
in  holding  that  there  is  not  evidence  to  support  such  verdict 
or  decision.  The  appellant  alleges  that  the  lower  court  er- 
red in  holding  that  the  plaintiff  did  not,  on  the  facts  of  the 
case,  rescind  the  contract.  The  appellant  in  his  brief  lays 
down  the  rule  to  be  that  "while  the  law  requires  consent 
on  both  sides  to  a  rescission  of  a  contract,  the  conduct  of 
the  defaulting  party  may  and  is  often  such  as  only  requires 
the  concurrence  of  the  other  in  order  to  a  rescission.  In 
such  a  case,  only  one  party  takes  aflirmative  action,  but  it 
is  because  the  acts  of  the  other  imply  an  abandonment  of 
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the  contract."  We  believe  that  this  language,  with  the 
asBumption  that  the  rescinding  party  is  not  in  fault,  pre- 
sents  the  correct  rule.  Let  us  apply  it  to  the  facts  in  the 
case  at  bar.  There  is  no  proof  of  the  express  consent  of 
the  defendants  to  the  rescission.  The  question  arises,  then, 
whether  the  conduct  of  the  alleged  defaulting  party  implies 
an  abandonment  of  the  contract  on  their  part.  This  is  not 
an  exception  to  any  finding  of  fact,  but  an  exception  to  the 
the  conclusion  of  law  that  "the  plaintiff  is  not  entitled  to 
recover."  That  conclusion  is  based  upon  the  findings  of 
fact,  and  the  findings  of  fact  are  supported  by  the  evidence, 
as  we  have  already  seen.  To  ascertain  therefore,  whether 
the  holding  that  the  plaintiff  did  not  rescind  is  correct  or 
not,  we  cannot  go  behind  the  findings,  but  must  take  them 
as  a  basis.  In  looking  into  the  findings,  we  ascertain  that 
the  defendants  were  always  ready  and  willing  to  perform 
their  part  of  the  contract,  and  had  not  abandoned  it,  and 
that  the  plaintiff  was  in  default  in  not  having  performed 
his  part  of  the  contract.  There  was  therefore  no  abandon- 
ment of  the  contract  by  the  defendants,  and  there  was  no 
"consent  on  both  sides  to  a  rescission."  It  is  alleged  as 
error  that  the  court  below  failed  to  find  on  the  allegation 
as  to  the  surrender  of  the  premises.  The  contract  of  sale 
was  silent  as  to  the  possession  of  the  vendee,  and,  as  a  con- 
sequence, he  was  not  entitled  to  the  possession.  Burnett 
V,  Caldwell,  9  Wall.,  290.  There  was  therefore  no  necessity 
for  a  finding  upon  that  point.  If  he  was  not  entitled  to 
the  possession  until  a  completion  of  the  contract,  his  pos- 
session and  his  subsequent  surrender  of  possession  could 
not  effect  the  question  as  to  the  rights  of  the  parties.  It 
is  alleged  as  error  also  that  there  was  no  finding  as  to  the 
truth  of  the  affirmative  matter  set  up  in  the  answer.  It  is 
assigned  for  error  also  that  the  court  admitted  evidence  as 
to  the  value,  and  decrease  in  value,  of  the  premises,  and  as 
to  waste.  These  alleged  errors  belong  to  the  same  class. 
The  court  below  in  its  findings  and' decision,  seemi^  to 
have  taken  no  account  of  the  affirmative  matter  in  the 
answer,  nor  of  the  waste,  nor  of  the  value,  nor  decrease  in 
value,  of  the  premises.  The  errors  of  the  court,  if  such  ex- 
isted, were  harmless  to  the  plaintiff.     They  did  not  work 
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to  his  injury  or  damage.  If  such  errors  existed  and  could 
have  worked  to  the  detriment  of  the  plaintiflF,  they  would 
be  ground  for  reversal,  but  where  they  clearly  could  not 
have  done  so,  they  would  not  authorize  a  reversal.  It  is 
assi^ed  for  error  that  the  court  below  admitted  defendant 
Wrathal  to  testify  that  he  was  still  ready  to  deliver  the 
deed,  and  that  he  was  willing  that  it  should  be  delivered. 
No  point  is  made  on  this  alleged  error  in  the  argument 
set  forth  in  the  brief  of  the  appellant,  and  we  do  not  deem 
it  material.  It  was  not  improper  that  the  defendant  should 
say  that  he  was  willing  that  the  deed  should  be  delivered 
It  tended  to  show  good  faith  in  now  being  willing  to  carry 
out  the  contract.  It  is  finally  assigned  as  error  that  the 
court  below  permitted  John  Rydalch  to  testify  as  to  a  con- 
versation he  had  with  one  Anderson,  who  had  charge  of 
sheep  beloDging  to  plaintiff.  The  testimony  was  that 
Anderson  stated  that  he  did  not  have  any  sheep  of  the 
plaintiff  of  the  kind  described.  The  evidence  was  of  very 
little  importance.  The  plaintiff  had  sold  the  sheep  which 
he  had  on  the  previous  day  offered  to  defendant  Rich.  The 
court  found  that  the  plaintiff  never  offered  to  make  pay- 
ment of  the  balance  of  $432,  which  it  was  claimed  the  plain- 
tiff offered  these  sheep  to  pay,  and  this  finding  of  the  court 
is  not  excepted  to.  If  there  was  any  error  therefore  it  was 
wholly  immaterial.  We  see  no  reason  for  a  reversal  of  the 
decision  of  the  court  below,  and  we  can  see  no  harm  to  re- 
sult to  the  plaintiff,  as  the  defendants  claim  to  stand  reculy 
to  complete  the  contract.  The  order  and  judgment  of  the 
court  below  are  aflSrmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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THE   PEOPLE   OF   THE   TERKITORY  OF  UTAH, 
Respondent,  r.  MAURICE  McGRATH,  Appellant. 

Criminal  Law. — Larcbnt,  Subject  op. — A  phonographio  report  of 
testimony  taken  upon  a  trial  and  having  no  intrinsic  value  except 
for  such  report  may  be  the  subject  of  larceny  as  personal  prop- 
erty. 

Id. — LiARCENY.— Value  op  Property  Stolen.— Such  phonographic 
report  having  no  market  value,  its  value  to  the  person  who  can 
use  the  testimony  is  the  proper  standard  of  value . 

Id.— Remarks  OP  (Counsel.  -  Counsel  for  prosecution  in  addressing 
the  jury  stated  that  the  testimony  of  two  witnesses  as  to  a  cer- 
tain fact  stood  uncontradicted ;  and  that  it  was  in  defendant's 
power  to  explain  it,  but  did  not  say  how  defendant  could  explain 
it,  heldy  that  as  these  statements  merely  claimed  that  uncontra- 
dicted witnesses  told  the  truth,  that  they  did  not  suggest  any 
inference  against  defendant  for  his  failure  to  testify. 

Id.— Statements  OP  Dependant. — Statements  that  appear  to  have 
been  voluntary,  made  to  officer,  may  be  admitted  in  evidence. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  Oeorge  Sutherland,  {Messrs,  Hoge  &  Burmester 
with  him  on  the  brief)  for  appellant. 

Mr.  Ogden  Hiles  and  Mr.  James  N.  Kimball,  for  re- 
spondent 

Zane,  C.  J. : 

The  defendant  was  accused  by  indictment  in  the  first 
district  court  of  the  crime  of  grand  larceny,  and  convicted. 
The  indictment  charged  that  the  crime  was  committed  by 
taking  from  Alma  H.  Winn,  during  the  trial  of  the  case  of 
Bullion,  Beck  and  Champion  Mining  Company  v.  Eureka 
Hill  Mining  Company,  11  of  his  books,  containing  a  pho- 
nographic report  of  the  testimony  of  witnesses  examined 
on  the  trial  It  appears  from  the  evidence  in  the  record 
that  the  loss  of  the  notes  necessitated  the  retaking  of  the 


Digitized  by 


Google 


526  People  v.  McGrath.  [Jan.  1888. 

testimony,  there  being  no  duplicate  report.  The  evidence 
showed  that  Winn  was  the  oflScial  reporter  of  the  court,  and 
that  the  books  were  taken  from  his  possession  without  his 
knowledge  or  consent.  They  were  alleged  in  the  indict- 
ment to  be  worth  $500.  The  evidence  showed  that  the  re- 
porter received  $10  per  day  for  reporting,  and  that  he  was 
engaged  11  days  in  making  the  report.  Winn  testified 
that  in  view  of  the  cost  of  making  the  report,  and  of  the 
value  thereof  for  transcription,  and  of  the  importance  of 
the  case,  the  books  taken  were  of  the  value  of  81,000. 
The  appellant  insists  that  the  phonographic  report  of  the 
testimony  was  not  the  subject  of  larceny,  and  we  are  referred 
to  2  Buss.  Crimes,  262.  Having  stated  that  written  instru- 
ments relating  to  real  estate,  and  choses  in  action,  were  not 
the  subject  of  larceny  at  common  law,  the  author  gives  the 
reason  for  the  rule:  "And  the  reason  why  title  deeds  and 
choses  in  action  are  not  the  subject  of  larceny  is  because 
the  parchment  is  evidence  of  the  title  to  land,  and  the 
written  paper  is  the  evidence  of  the  right,  and,  though  the 
evidence  is  stolen,  the  right  remains  the  same;  and  a  right 
cannot  be  subject  to  larceny;  neither  can  the  paper  which 
is  evidence  of  it."  This  reasoning  is  quite  refined,  if  not 
subtle.  We  do  not  concede  that  choses  in  action  and  title 
deeds  are  not  the  subject  of  larceny  at  the  common  law  as 
it  is  now  understood  and  applied  in  this  country.  But  if 
we  were  to  concede  that  they  were  not,  the  books  in  ques- 
tion are  neither  title  deeds  nor  choses  in  action.  They  are 
not  within  the  letter  or  the  reason  of  the  rule.  Those 
books  contained  the  expression  in  phonographic  characters 
of  the  knowledge  of  the  witnesses  with  respect  to  the  sub- 
ject of  the  action  in  which  the  notes  were  taken  for  use 
therein.  Larceny  is  described  in  the  Criminal  Code  of 
this  territory  as  follows:  "Larceny  is  the  felonious  steal- 
ing, taking,  carr3ring,  leading,  or  driving  away  the  personal 
property  of  another."  Personal  property  may  be  said 
generally  to  include  everything  that  is  the  subject  of 
ownership,  not  being  land,  or  an  interest  in  land.  We  are 
of  opinion  that  the  books  in  question  are  personal  property. 
It  is  urged  that  the  court  erred  in  adopting  a  wrong 
standard  of  value  on  the  trial,  and  that  the  true  standard 
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was  the  market  value  of  the  paper  contained  in  the  books. 
The  testimony  reported  in  these  books  gave  to  them  their 
value,  and  for  this  there  was  no  market.  The  market  value 
is  the  right  standard  of  value  of  property  for  which  there 
is  competition.  But  this  phonographic  report  was  only 
valuable  for  the  use  that  could  be  made  of  it  in  the  case  in 
which  it  was  taken.  The  use  that  may  be  made  of  prop- 
erty gives  to  it  its  value.  If  it  can  be  used  by  many,  it  will 
have  a  market  value;  if  but  by  one,  it  will  be  valuable  to 
him  alone.  And  the  value  to  him  is  the  one  that  must  be 
taken  in  estimating  its  worth.  In  such  a  case  it  is  sufficient 
to  prove  the  market  value  to  that  person.  3  Greenl.  Ev. 
sec.  153.  Com,  v.  Riggs,  14  Gray,  376;  Com.  v.  Lawless, 
103  Mass.,  425. 

The  appellant  insists  that  the  judgment  of  the  lower 
court  should  be  reversed  because  one  of  the  counsel  for  the 
people,  in  the  statement  of  the  case  to  the  jury,  said:  "The 
testimony  of  Pyne  and  Giblin  as  to  the  fact  of  the  conver- 
sation having  occurred  between  Giblin  and  the  defendant, 
with  reference  to  the  loss  of  these  notes,  on  that  Saturday, 
stands  here  unexplained;  and  it  was  in  the  power  of  the 
defendant,  if  no  such  thing  occurred,  to  explain  it,  and  his 
failure  to  do  it  seems  to  me  to  make  that  testimony  con- 
clusive as  to  the  fact  of  the  conversation  occurring  on  that 
evening  in  the  drug  store."  The  counsel  said,  in  eflfect, 
that  the  presumption  was  that  the  conversation  occurred 
in  the  drug-store,  as  stated  by  the  two  witnesses,  in  the 
absence  of  evidence  to  the  contrary.  He  did  say  that  the 
statement  was  unexplained,  and  that  it  was  in  the  power  of 
the  defendant  to  explain  it;  but  hoii\  counsel  did  not  inti- 
mate. He  did  not  refer  to  the  fact  that  the  defendant  was 
a  competent  witness,  and  had  not  testified;  and  he  claimed 
no  inference  against  him  because  he  had  not.  He  did  claim 
that  the  presumption  was  that  the  witnesses  named  told 
the  truth.  In  the  absence  of  explanation,  reasonable  state- 
ments of  unimpeached  witnesses  are  presumed  to  be  true 
when  uncontradicted.  In  a  larceny  case,  when  the  evi- 
dence shows  that  the  property  stolen  was  found  in  the  pos- 
session of  the  defendant  soon  after  the  theft,  it  would  not 
be  error  to  say  to  the  jury  that  such  possession,  without 
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any  reasonable  explanation,  would  be  evidence  of  guilt 
But  we  do  not  wish  to  be  understood  as  intimating  that  it 
would  not  be  error  for  the  prosecution  to  state  to  the  jury 
that  a  defendant  who  had  not  testified,  had  the  right  to  do' 
so,  or  to  suggest  any  inference  against  him  because  he  had 
not 

There  was  no  error  in  the  ruling  of  the  court  permitting 
the  witness  Turner  to  testify  in  regard  to  a  conversation 
with  the  defendant.  The  statements  made  by  the  defend- 
ant appear  to  have  been  voluntary. 

We  find  no  error  in  this  record.  The  judgment  of  the 
court  below  is  affirmed. 

BoREMAN,  J.,  and  Henderson,  J.,  concurred. 


H.   LOSEE,  Respondent,   v,  NELSON  McCARTY,  and 
Others,  Appellants. 

Corporations. — What  Domestic.—Attachmeitt. — A  oorporation  or- 
ganized under  the  laws  of  the  United  States,  and  doing  business 
in  the  Territory  of  Utah,  is  a  domestic  corporation  of  Utah  and 
a  writ  of  attachment  issued  out  of  a  district  court  of  the  said 
territory,  was  rightfully  served  on  said  oorporation  in  such 
district. 

Appeal  from  an  order  of  the  district  court  of  the  first 
district,  requiring  garnishee  to  pay  money  into  court 

Mr,  P.  L,  Williams,  for  appellants. 

The  appellant  in  Idaho  territory  is  like  a  non-resident  of 
Utah  territory:  12  U.  S.  Statutes  at  Large,  p.  492,  section 
1;  p.  493,  section  8;  A.  &  A.  on  C!or.,  sec.  164;  92  Am. 
Dec,  688. 

The  appellant  being  a  non-resident  of  Utah,  without 
money  in  its  possession,  or  to  be  paid,  in  Utah,  to  defend- 
ant Ream,  would  not  be  subject  to  garnishment  in  this 
case:  Drake  on  Attachment,  sec.  474,  and  notes;  Tingley 
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V.  Bateman,  10  Mass.,  343;  Lovcjoy  v.  Alhee^  33  Me., 
414,  (54  Am.  Dec,  630);  Smvyer  y.  Thompson,  24  N.  H., 
510;  Joms  v.  Winchester,  6  N.  H.,  497;  Wheat  v.  Platts 
City,  etc,  4  Kan.,  370;  Wade  on  Attach.,  sec.  344. 

Even  if  the  appellant  were  a  domestic  corporation  of 
Utah,  yet  it  would  be  exempted  from  garnishment,  having 
contracted  to  pay  defendant  Beam,  in  Idaho,  and  the 
money  being  there:  Saivyer  v.  Thompson,  24  N.  H.,  510; 
Wheat  V.  Platte  City,  etc.,  4  Kan.,  370;  Wade  on  At- 
tach, sec.  413,  sec.  344;  M tiler  v.  Hooe,  2  Cranch,  C.  C, 
622;  (Wade  on  Attach.,  sec.  344);  Lawrence  v.  Smith,. 
45  N.  H.,  533;  50  Am.  Eep.,  369,  78  Ky.,  250. 

Mr,  A,  R.  Hey  wood,  for  respondent. 

Zane,  C.  J.: 

The  respondent,  H.  Losee,  commenced  this  action  on  the 
14th  day  of  September,  1887,  in  the  first  district  court  of 
Ogden,  Utah,  against  the  defendants,  Ream  and  McCarty, 
and  afterwards  obtained  a  judgment  against  the  former 
for  the  sum  of  $497.  At  the  time  of  commencing  this  ac- 
tion, the  plaintiff  also  sued  out  a  writ  of  attachment 
therein  against  Ream,  that  was  served  upon  the  Union 
Pacific  Railway  Company  as  garnishee.  The  company 
answered  that  it  was  indebted  to  Ream  in  the  sum  of  $204, 
but  that  the  indebtedness  was  contracted  in  Idaho  terri- 
tory, and  that  it  was  not  subject  to  garnishment,  therefore, 
in  Utah.  It  appears  from  the  record  that  the  Union  Pa- 
cific Railway  Company  is  a  corporation  under  the  laws  of 
the  United  States,  and  is  operating  its  road  and  doing 
business  in  this  territory,  where  the  service  of  the  writ 
was  made  on  it.  It  must  therefore  by  this  court  be  re- 
garded as  a  domestic  corporation  of  Utah:  2  Morawetz 
Private  Corp.,  sec.  984.  Beitig  a  domestic  corporation 
of  this  territory,  the  writ  of  attachment  issued  out  of  the 
first  district  court  was  rightfully  served  on  it  in  that  dis- 
trict, and  the  debt  was  properly  garnisheed.  The  order 
appealed  from  is  affirmed. 

Henderson,  J.,  concurred.    Bobeman,  J.,  dissented. 
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WILLIAM  FARRELL,  Respondent,  v,   JAMES  PIN. 

GREE,  Appellant. 

» 

RxHEARiNO  Denied. 
Petition  for  rehearing,  ante  p.  443. 
Mr,  C.  C,  Richards^  for  appellant 
Messrs.  Smith  &  Smith,  for  respondent 

Boreman,  J. : 

This  application  is  based  upon  an  alleged  error  in  the 
lower  court  It  is  too  late  to  bring  such  a  matter  to  the 
attention  of  this  court  at  this  time.  It  should  have  been 
brought  to  our  attention  at  the  former  hearing,  if  it  was 
deemed  important     Rehearing  is  denied. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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PEOPLE  OF  THE  TEBRITORT  OF  UTAH,  Ex  Ke- 
LATioNE  ELI  H.  PIEECE,  Petitioner,  v,  J.  B. 
OARRINGTON,  Respondent. 

Commissioners  op  Supreme  Court. — Power  to  Punish  for  Con- 
tempt.- A  commissioner  of  the  supreme  court  has  no  power  to 
punish  for  contempt  a  person  who  publishes  in  a  newspaper,  and 
circulates  in  that  way  certain  articles  concerninpr  such  commis- 
sioner's court. 

Prohibition. — When  It  Lies. — A  writ  of  prphibition  will  lie  against 
a  commissioner  proceeding  in  such  case  as  above  to  punish  for 
contempt,  since  appeal,  certiorari  or  habeas  corjnis,  is  not  an  ad- 
equate and  speedy  remedy. 

Original  application  for    a  writ  of  prohibition.     The 
opinion  states  the  facts. 

Messrs,  Sheeks  &  Rawlins,  for  petitioner. 
Mr.  Orlando  W,  Powers,  for  respondent. 

Boreman,  J. : 

This  is  an  application  for  a  writ  of  prohibition.  The  ap- 
plicant for  the  writ,  Eli  H.  Pierce,  was  arrested  upon  a 
warrant  issued  by  J.  B.  Carrington,  a  commissioner  of  this 
court,  upon  a  charge  of  contempt  of  the  commissioner's 
court,  in  writing  and  having  published  in  the  Salt  Lake 
Herald  certain  articles  concerning  said  commissioner's 
court.  No  copy  of  the  articles  has  been  furnished  to  us. 
Pierce  was  bound  over  to  answer  to  said  commissioner 
why  he  should  not  be  punished  as  for  contempt.  There- 
upon Pierce  applied  for  the  writ  of  prohibition  to  prevent 
said  commissioner  from  proceeding  in  the  matter.  An 
alternative  writ  was  issued,  and  to  this  the  defendant,  Car- 
rington, has  demurred,  and  also  filed  his  answer.  The 
principal  ground  of  the  demurrer  is  that  the  writ  does  not 
state  facts  suiBcient  to  constitute  a  cause  of  action.  The 
arguments  of  counsel  were  made  upon  the  demurrer  and, 
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upon  the  whole  case.  The  first  objection  to  which  our  at- 
tention is  called  is  that  the  applicant  for  this  writ  did  not 
apply  to  the  commissioner's  court  for  relief  before  apply- 
ing for  the  writ  of  prohibition.  In  support  of  this  objec- 
tion we  are  referred  to  High,  Extr.  Bern.,  sees.  765-773. 
The  cases  upon  which  Mr.  High  relies  have  not  been  fur- 
nished us,  but  from  their  titles,  and  from  what  appears  in 
the  text,  it  would  seem  that  the  cases  are  all  civil  ones,  and 
in  regard  to  matters  other  than  contempt.  Whether  they 
are  cases  where  the  lower  courts  were  acting  within  their 
general  jurisdiction  or  without  it,  does  not  appear.  It 
would  seem  probable  that  they  were  the  former.  We  can 
well  see  why,  in  a  common  civil  action,  the  party  should  be 
required  to  apply  for  relief  first  to  the  lower  court  The 
diflPerent  steps  to  be  taken  in  the  case  are  pointed  out,  and 
are  consequently  in  the  "ordinary  course  of  law.'*  But  it 
is  a  wholly  different  matter  where  the  lower  court  is  acting 
without  authority,  and  wholly  outside  of  his  jurisdiction, 
in  a  summary  proceeding,  and  one  of  at  least  semi-crimi- 
nal character,  and  where  the  penalty  would  be  of  the  same 
nature  as  that  imposed  in  criminal  cases.  The  later  and 
better  practice  in  England  and  in  this  country  is  different 
from  that  urged  by  the  defendant,  or  at  least  in  cases  of 
contempt,  where  the  lower  courts  were  acting  wholly  outside 
their  general  jurisdiction.  In  the  late  English  case  of 
Que(mY.  Lefroy,  i  Moak,  Eng.  B.  134,  as  soon  as  the  party 
was  cited  to  appear  and  answer  for  his  contempt,  a  prohi- 
bition was  immediately  applied  for,  and  thereafter  was 
made  absolute.  A  similar  practice  was  followed  in  Cali- 
fornia, in  People  v.  County  Judge,  27  Cal.,  151,  and  in 
Williams  v.  DwineUcy  51  Cal.,  442.  Any  other  rule 
would  seem  to  be  unreasonable.  The  applicant  for  the 
writ  is  by  the  order  of  the  commissioner  required  to  an- 
swer and  show  cause  why  he  should  not  be  punished  as  for 
contempt.  He  denies  the  right  of  the  commissioner  to  re- 
quire him  to  answer  and  make  such  a  showing,  and  he 
charges  that  the  commissioner  has  threatened  to  proceed 
in  the  matter,  and  to  punish  him,  and  this  charge  is  not 
denied  in  the  answer.  Simple  justice  would  say  that  if 
the  commissioner  has  no  legal  authority — no  jurisdiction 
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— to  summon  the  applicant  to  answer  and  show  cause  why 
he  should  not  be  punished  for  such  alleged  contempt,  the 
applicant  should  not  be  denied  the  writ  by  reason  of  the 
fact  that  before  asking  for  it,  he  had  not  applied  to  the 
commissioner  to  dismiss  the  proceedings. 

It  is  said  that  the  applicant  has  a  complete  remedy  by 
way  of  appeal.  An  appeal  could  only  be  resorted  to  after 
judgment  It  would  not  prevent  the  unjust  proceeding 
prior  thereto,  the  expense,  vexation,  and  annoyance  of  trial 
and  an  appeal  would  subject  the  applicant  to  the  necessity 
of  taking  all  the  preliminary  steps  therefor,  giving  under- 
taking, etc.,  or  of  going  to  jail  if  unable  to  give  the  ap- 
peal-bond; and  he  would  be  required  to  follow  the  case 
into  the  district  court,  and  take  steps  there  for  defence 
against  the  proceeding.  When  he .  should  reach  the  dis- 
trict court,  he  would  find  that  he  could  not  have  the  is- 
sues heard  and  determined  there  upon  which  he  was  tried 
and  condemned  by  the  commissioner.  The  only  question 
there  to  be  settled  would  be  that  the  commissioner  was 
acting  without  authority,  and  that  the  proceedings  should 
be  dismissed.  Such  would  not  be  an  adequate  remedy  for 
the  vexations,  expense,  and  probably  damaging  trial 
through  which  he  had,  against  his  will,  been  forced.  It  is 
said  that  the  applicant  has  ample  remedy  by  way  of  cer- 
tiorarif  but  certiorari,  like  appeal,  has  no  effect  until  after 
action  has  been  had  by  the  commissioner.  A  certiorari 
can  only  be  issued  when  the  inferior  court  "has  exceeded" 
its  jurisdiction.  It  looks  to  the  past  and  not  to  the  fu- 
ture. It  then  would  not  prevent  the  illegal  proceedings 
that  should  follow.  The  writ  of  prohibition  is  preventive, 
and  not  remedial,  in  its  nature,  and  therefore  is  the  appro- 
priate writ  to  arrest  the  unauthorized  proceeding,  prior  to 
judgment  as  well  as  after  it,  always,  however,  looking  to 
the  future,  and  not  to  the  past. 

Our  attention  is  called  to  the  fact  that  habeas  corpus 
would  be  available.  But  it  could  avail  nothing  until  after 
the  party  has  been  restrained  of  his  liberty.  In  the  pres- 
ent case  that  would  take  place  after  judgment,  and  when 
the  person  had  been  committed  to  prison.  It  would  be 
neither  a  speedy  nor  adequate  remedy.     Therefore,  neither 
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appeal,  certiorari,  nor  habeas  corpus  would  be  "a  plain, 
speedy,  and  adequate  remedy"  in  this  case.  They  would 
all  leave  the  applicant  without  relief  from  vexations,  an- 
noyances, injury,  and  expense  of  the  unauthorized  pro- 
ceedings of  the  commissioner.  No  citizen  should  be  sub- 
jected to  an  illegal  arrest,  trial,  or  imprisonment  If  the 
proceedings  be  illegal,  and  without  the  jurisdiction  of  the 
commissioner,  the  party  should  be  relieved  therefrom  at 
the  earliest  possible  moment  The  purpose  of  the  writ  of 
prohibition  is  to  arrest  "the  proceedings"  when  they  are 
"without  or  in  excess  of  the  jurisdictiop"  of  the  tribunal 
assuming  to  exercise  them.  Laws  Utah,  1884,  p.  326,  sec 
982.  If  the  commissioner  was  acting  simply  "in  excess" 
of  his  jurisdiction,  an  appeal,  or  writ  of  certiorari  or 
habeas  corpus,  might  be  an  adequate  remedy,  as  upon  the 
appeal  the  case  would  be  tried  de  novo,  and  it  or  cer- 
tiorari might  be  the  appropriate  and  ordinary  course  of 
law;  but*where  he  is  acting  wholly  "without"  his  jurisdic- 
tion, the  question  is  different  The  primary  object  and 
purpose  of  a  writ  of  prohibition  is  to  keep  the  inferior 
courts  within  the  limits  and  bounds  of  their  several  juris- 
dictions as  prescribed  by  the  laws.  8  Bac.  Abr.  p.  206, 
tit  "Prohibition;"  High,  Extr.  Rem.,  sec.  765.  And  the 
general  rule  is  that  the  writ  issues  whenever  an .  inferior 
court  is  attempting  to  exercise  a  jurisdiction  which  it  does 
not  possess,  or,  if  it  does  have  the  jurisdiction,  whenever  it  is 
exercising  an  unauthorized  power.  5  Wait,  Act  &  Def,, 
250. 

The  next  question  for  our  consideration  is  whether  the 
defendant,  acting  as  a  United  States  commissioner,  had 
jurisdiction  to  punish  for  this  alleged  contempt  It  is  con- 
tended that  the  commissioner  had  the  same  power  in  the 
matter  as  a  justice  of  the  peace  would  have  had,  and  that 
a  justice  of  the  peace  had  full  power  to  punish  fon  such 
contempt.  A  justice  of  the  peace  has  no  inherent  power 
to  commit  for  contempt  Queen  v.  Lefroy,  4  Moak,  Eng. 
R,  134;  Rhinehart  v.  Lance,  43  N.  J.  Law,  311,  39  Am. 
Rep.,  59;  Storey  v.'  People,  79  111.,  45,  22  Am.  Rep. 
158.  And  it  is  doubtful  whether  at  common  law,  justices 
of  the  peace  were  accorded  power  to  punish  contempts,  ex- 
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cept  perhaps  where  they  were  committed  in  facie  curicR, 
Rap.  Contempt,  sec.  6,  note  2.  In  superior  courts  the 
power  to  punish  contempts  is  inherent  and  necessary,  in- 
dependent of  statutory  authority,  and  such  courts  may  go 
beyond  the  power  given  by  statute  in  order  to  preserve 
and  enforce  constitutional  powers  when  acts  in  contempt 
invade  them.  Id.,  sec.  1.  Although  a  justice  of  the 
peace  has  no  inherent  right  to  commit  for  contempt,  he 
has  the  inherent  right  to  remove  disorderly  persons  from 
his  presence.  Such  a  power  the  commissioner  undoubt- 
edly has;  it  is  essential  to  the  very  existence  of  the  court, 
and  is  implied  in  its  creation;  but  a  power  to  commit  is  not 
a  necessary  incident,  and  is  not  granted  by  implication. 
A  justice  of  the  peace  or  a  commissioner  has  power  not 
only  to  remove  the  party  committing  the  contempt,  but 
has  the  power  also,  in  a  proper  case,  to  require  the  party 
to  give  bail  for  his  appearance  to  answer  to  a  criminal 
charge,  if  acts  of  a  criminal  nature  t^ke  place,  and,  if  he 
cannot  find  bail,  to  commit  him  in  default  of  bail.  A  jus- 
tice of  the  peace  or  commissioner,  therefore,  has  not  the 
power  by  implication  to  punish'  such  contempt,  but  if  he 
has  it  at  all,  it  must  be  given  him  by  statute.  Although 
a  justice  may  not  have  any  inherent  power  to  punish  for 
contempt,  and  none  was  accorded  by  the  common  law,  ex- 
cept when  the  contempt  was  in  the  presence  of  the  jus- 
tice while  acting  officially,  yet  it  is  contended  that  by  our 
statutes  justices  have  the  power,  and  that  their  powers  ex- 
tend to  such  a  case  as  the  one  before  us.  The  territorial 
enactments  for  the  punishments  of  contempts  by  justices 
of  the  peace  specify  five  different  classes  or  subdivisions 
of  contempts  punishable  by  justices.  Laws,  1884,  pp.  151 
299.  The  first  and  second  subdivisions  seem  to  refer  to 
contempts  committed  in  the  immedijite  presence  of  the 
justice  while  acting  officially,  or  in  the  immediate  vicinity, 
and  tending  to  interrupt  the  proceedings  before  him.  Sub- 
divisions 3  and  4  have  reference  to  disobedience  of  orders 
or  process,  and  the  fifth  subdivision  has  reference  solely 
to  the  rescuing  of  any  person  or  property  held  under  or- 
der or  process  of  such  justice's  court.  There  is  in  none 
o£  tbeise  subdivisions  any  sort  of  authority  given,  to  a  jua# 
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tice  to  commit  or  punish  for  a  contempt  out  of  the  pres- 
ence or  immediate  vicinity  of  the  justice,  except  where 
there  is  disobedience  or  resistance  to  some  order  or  pro- 
cess of  the  court,  or  where  there  is  a  rescue  of  some  per- 
son or  property.  The  case  before  us  does  not  present  one 
coming  under  either  of  the  five  subdivisions.  The  alleged 
contempt  matter  was  a  publication  in  a  newspaper,  and  the 
circulation  thereof.  From  the  argument  of  counsel  it 
would  seem  that  reliance  is  placed  mainly,  if  not  wholly, 
upon  the  first  subdivision  above  stated.  That  subdivision 
sets  forth  as  the  things  that  can  be  punished  by  a  justice 
of  the  peace  as  contempts,  the  following: 

"Disorderly,  contemptuous,  or  insolent  behavior  toward 
the  justice  while  holding  court,  tending  to  interrupt  the 
due  course  of  the  trial  or  other  judicial  proceeding."  This 
**behavior"  must  be  "toward  the  justice"  and  it  must  be 
toward  him  "while  holding  court"  The  jurisdiction  of  the 
justice,  as  we  have  seen,  cannot  be  implied;  and  the  rule 
being  that  he  has  no  inherent  or  common  law  jurisdiction 
to  punish  contempts,  except  when  in  his  presence,  it  fol- 
lows that  the  statute  must  provide  in  expreiJjs  terms  that  he 
could  punish  for  acts  committed  out  of  his  presence,  or  he 
cannot  have  such  power.  But  this  statute,  in  none  of  the 
subdivisions  aforesaid,  so  provides.  It  follows  that  he  does 
not  have  the  power. 

It  is  urged  that  the  commissioner  had  the  same  jurisdic- 
tion as  the  commissioners  of  the  circuit  and  district  courts 
of  the  United  States,  and  that  such  latter  commissioners 
have  the  power  to  punish  such  contempts,  hence  the  for- 
mer have  the  power  also.  We  are  referred  to  no  authorities 
showing  that-  commissioners  of  the  circuit  and  district 
courts  of  the  United  States  have  jurisdiction  to  punish 
contempts  of  this  character  committed  out  of  their  immedi- 
ate presence.  Such  circuit  and  district  courts  have  not, 
since  1831,  had  any  such  power,  except,  of  course,  in  the 
enforcement  of  some  order,  judgment,  or  process.  Re?. 
St.  U.  S.,  p.  137,  see.  725.  They  have  no  power  to  punish 
contempts  committed  by  publications  in  newspapers;  and 
we  do  not  see  how  they  could,  except  by  an  express  act  of 
Congress,  grant  to  their  commissioners  greater  power  than 
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they  themselves  had  The  granting  of  such  power  to  any 
court  is  one  of  extraordinary  character,  and  is  only  granted 
to  courts  of  general  jurisdiction.  And  then  it  is  to  be  ex- 
ercised with  great  caution  and  prudence,  and  only  in  cases 
of  urgent  necessity.  The  tendency  of  the  present  day  is 
to  narrow,  rather  than  enlarge,  the  limits  for  the  exercise 
of  such  summary  power.  And  it  is  not  the  policy  of  the 
law  to  grant  such  extraordinary  powers  to  inferior  courts. 
It  is  deemed  that  such  courts,  and  in  a  measure  the  sup- 
erior courts,  are  well  protected  by  the  criminal  statutes, 
whereby  the  party  alleged  to  be  in  contempt  for  making 
libelous  publications  is  subject  to  indictment  and  punish- 
ment.    Comp.  Laws,  pp.  593,  594,  sees.  1964-1963. 

We  think  that  the  commissioner  is  in  this  mat^r  act- 
ing outside  of  his  jurisdiction,  and  that  the  writ  of  pro- 
hibition would  be  the  proper  remedy.  The  demurrer  is 
overruled,  and,  as  the  case  made  by  the  answer  would  not 
change  the  result,  the  alternative  writ  is  made  absolute. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 
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UNITED    STATES,    Complainant,    v.    CHUBCH    OF 
JESUS    CHBIST    OF   LATTEB    DAY    SAINTS, 

AND  Others,  Respondents. 

Receiver  op  CoRPORATioii.— Right  'to  Take  Possession  op  Pbop- 
ERTY.— The  receiver's  power  to  take  poesession  of  property,  while 
limited  to  such  property  as  the  corporation  owned  at  the  date  of 
the  dissolution  of  the  corporation,  is  not  bounded  by  the  rights 
of  the  corporation  at  the  date  of  dissolution,  and  he  may  attach 
any  assignment  of  the  church  corporation  made  prior  to  the  dis- 
solution, which  was  illegal  as  to  third  parties. 

Fraudulent  Assignment. — A  transfer  of  corporate  property  was 
dated  the  28th  day  of  February,  1887,  but  no  delivery  took  place 
prior  to  the  3rd  day  of  March,  1887,  and  the  act  dissolving  the 
corporation  passed  both  houses  of  Congress  prior  to  the  28th  day 
of  February  and  went  into  effect  on  the  3rd  day  of  March,  1887. 
Held,  that  the  transfer  under  section  1017  Compiled  Laws,  1876, 
was  in  fraud  of  the  rights  of  the  government  and  void  as  to  the 
receiver. 

Petition  to  Set  Aside  Fraudulent  Transfer.— Parties.— In  a  jje- 
tition  brought  by  said  receiver  to  require  a  party  to  turn  over 
certain  property  to  the  receiver,  where  it  appears  that  the  fraud- 
ulent assignment  was  made  to  another  corporation  and  by  that 
corporation  the  property  was  assigned  to  a  trustee,  who  holds  the 
legal  title  and  is  in  possession,  the  said  corporation  is  not  a 
necessary  party. 
Zane,  C.  J.,  dissenting. 

Obiqinal  petition  in  supreme  court  brought  by  the  re- 
ceiver of  the  Church  of  Jesus  Christ  of  Latter  Day  Saints 
asking  that  certain  property  be  required  to  be  turned  over 
to  him.  The  petition  was  brought  in  the  original  case. 
The  facts  appear  from  the  opinions.  For  the  original  case 
see  ante  p.  361. 

Mr.  P.  L.  Williams  and  Mr.  Oeorge  8.  Peters  for  the 
petition. 

Messrs.  Sheeks  &  Rawlins  and  Mr.  LeOrande  Toung, 
contra. 
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BOREMAN,  J.: 

In  this  suit,  brought  to  wind  up  the  aflfairs  of  the  late 
corporation  of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  a  receiver  was  appointed  of  the  property  and  effects 
of  said  late  corporation,  and  the  receiver  has  filed  his  pe- 
tition herein,  alleging  that  certain  personal  property  of 
said  late  corporation  is  in  the  possession  of  certain  of  the 
defendants,  namely,  John  B.  Winder,  Bobert  T.  Burton, 
and  William  B.  Preston,  and  prays  that  an  order  be  made 
commanding  said  defendants  to  deliver  the  property  to  the 
receiver.  Said  defendants,  Winder,  Burton,  and  Preston, 
answered  to  said  petition,  denying  that  Winder  or  Burton  ' 
had  possession  of  said  property,  and  denying  that  Preston 
had  possession  of  it  in  the  capacity  of  agent  for  said  church, 
or  for  any  of  the  defendants;  and  they  allege,  as  further 
and  separate  answer,  that  on  the  28th  of  February,  1887, 
John  Taylor  was  trustee-in-trust  for  the  said  church,  and 
was  in  possession  of  said  property,  and  assigned  and  de- 
livered the  same  to  another  corporation  called  the  "Church 
Association  of  the  Salt  Lake  Stake  of  Zion ;"  and  that  said 
association,  on  the  12th  day  of  March,  1887,  assigned,  trans- 
ferred, conveyed,  and  delivered  said  property  to  William 
B.  Preston,  presiding  bishop  of  said  church,  in  trust,  to  be 
used  and  employed  in  the  construction  of  the  Salt  Lake 
Temple;  said  temple  being  owned  by  the  said  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  and  at  all  times  used 
exclusively  for  religious  purposes.  That  said  Preston,  pre- 
siding bishop,  then  took  possession  of  said  personal  prop- 
erty, except  such  as  had  been  expended  in  the  use  and  con- 
struction of  the  temple,  and  that  such  property  now  in  his 
possession  is  being  used  for  said  designated  purpose  and 
none  other.  Upon  the  issues  thus  raised,  a  large  amount 
of  testimony  has  been  taken,  from  which  it  appears  that 
this  property  had  come  into  the  possession  of  John  Taylor, 
as  trustee-in-trust  for  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints;  that  the  purjxjse  of  the  members  of  that  church 
in  donating  the  property  was  that  it  be  used  to  aid  in  the 
construction  of  the  Salt  Lake  Temple;  that  said  Taylor,  as 
such  trustee  in  trust,  executed  a  transfer  of  said  property 
to  the  Church  Association  of  Salt  Lake  Stake  of  ^ion,  a 
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corporation  within  the  said  church,  and  in  said  transfer 
the  conveyance  was  treated  as  creating  a  trust  in  the  asso- 
ciation, for  the  purposes  therein  specified,  and  among  such 
puri)oses  was  the  construction  of  the  temple.  And,  after 
this  association  had  acted  a  few  days  in  the  matter,  it,  in 
turn,  conveyed  the  property  to  William  B.  Preston,  pre- 
siding bishop  of  said  church,  in  trust  to  aid  in  the  con- 
struction of  the  temple;  it  being  understood,  as  the  wit- 
nesses state,  that  the  property  was  originally  donated  for 
that  purpose.  The  purpose  for  which  the  property  was  to 
be  used  was  not  changed  by  any  of  the  transfers.  It  was 
used  by  each  holder  or  possessor  for  aiding  in  the  con- 
struction of  the  temple. 

The  defendants  contend  that  the  receiver's  power  is  con- 
fined and  limited  to  the  rights  of  the  corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints  at  the  date  of 
its  dissolution.  The  receiver's  power  is  no  doubt  confined 
and  limited  to  such  property  as  the  corporation  owned  at 
the  date  of  its  dissolution;  but  it  would  not  follow  that  the 
receiver's  power  is  confined  and  limited  to  the  rights  of  the 
cori)oration  at  the  date  of  the  dissolution.  The  late  cor- 
poration, or  John  Taylor,  its  trustee  in  trust,  might  not 
have  had  the  authority  to  impeach  the  assignment  or  trans- 
fer to  the  church  association;  yet  it  would  not  follow  that 
the  receiver  might  not  have  that  power.  It  is  urged  that 
he  can  have  no  such  power,  because  he  simply  represents 
the  court,  and  that  the  court's  authority  is  in  the  natnre 
of  that  of  an  administrator,  and  it  represents  only  a  de- 
ceased person.  If  the  statement  were  correct  that  the  re- 
ceiver represents  only  the  late  corporation,  perhaps  he 
could  not  attack  the  transfer  to  the  church  association;  but 
the  fact  is  that  the  receiver  represents  other  interests  than 
those  of  the  late  corporation.  He  represents  the  govern- 
ment, and  represents  all  who  have  interests  in  the  prop- 
erty. The  receiver  does  not  come  in  as  the  appointee  or 
the  successor  of  the  late  corporation.  He  comes  in  by  au- 
thority of  the  law,  to  act  for  the  court  in  holding  and  pos- 
sessing all  property  of  the  late  corporation,  subject  there- 
after to  distribution  or  disposal  according  to  the  law  and 
rights  of  parties.     The  court  is  in  no  sense  the  representa- 
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five  of  the  late  corporation.  The  court  takes  charge  of  the 
affairs  of  the  late  corporation,  under  an  act  of  Congress, 
for  the  purpose  of  winding  khem  up;  the  corporation  itself 
having  become  defunct.  The  receiver  acts  for  the  court, 
and,  although  the  assignment  to  the  church  association 
may  be  good  between  the  parties,  yet,  if  the  assignment  or 
transfer  were  illegal,  the  receiver  can  impeach  it  by  reason 
of  his  representing  other  interests  than  those  of  the  dead 
corporation.  It  must  be  legal  and  valid  against  all  parties, 
to  preclude  the  attack.  Porter  v.  Williams,  9  N.  Y.,  147- 
150.  The  assignment  is  in  the  nature  of  a  gift  for  certain 
trust  purposes. 

The  matter  for  our  consideration,  then,  at  this  point, 
seems  to  be,  was  the  assignment  or  transfer  made  by  Tay- 
lor, trustee-in-trust,  to  the  church  association  illegal?  The 
transfer  is  dated  the  28th  day  of  February,  1887,  but  no 
delivery  or  notice  tlfereof  to  the  as«^ignee  took  place,  or  is 
claimed  to  have  taken  place,  until  the  2d  day  of  March 
following.  Whether  there  was  any  delivery  of  the  transfer 
or  assignment  on  the  2d  of  March  is  not  clear  from  the  evi- 
dence; yet,  if  it  took  place  on  the  2d  of  March,  the  further 
inquiry  arises  as  to  whether  there  was  a  delivery  of  prop- 
erty on  that  day.  A  delivery  at  any  subsequent  time 
conld  not  have  taken  place,  as  with  the  2d  day  of  March 
the  life  of  the  assignor  corporation  went  out,  and  its  exist- 
ence ceased.  No  single  witness  swears  positively  that  there 
was  a  delivery  of  the  property  on  that  day.  Some  attempt 
so  to  do,  but  before  closing  their  testimony  the  inconsisten- 
cies and  indefiniteness  of  their  statements  leave  the  ques- 
tion in  doubt.  Mr.  A.  M.  Cannon,  who  seemed  to  act  as 
the  representative  of  the  church  association  in  the  matter, 
refused  to  accept  the  possession  of  the  property  until  it 
was  listed  to  him,  and  that  was  not  done  for  several  days 
after  the  2d  of  March.  He  took  control  in  the  oflSce  on 
2d  of  March,  but  nothing  further  wasd  one  on  that  day.  H© 
claimed  to  have  taken  possession  on  the  morning  of  the 
2d  of  March,  but  was  not  positive.  He  was  positive  that 
he  took  possession  in  the  morning  of  some  day.  If  such 
was  the  fact,  it  would  follow  that  the  accounts  should  have 
begun  on  that  day,  and  that  the  workmen  who  were  operat- 
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ing  under  him  should  have  had  their  pay  for  that'  day. 
But,  as  appears  from  the  pay  rolls  in  evidence,  their  pay 
began  on  the  3d  of  March.  The  inference  from  this  is  that 
he  took  charge  of  the  office  on  the  3d  of  March.  The  evi- 
dence, taken  as  a  whole,  does  not  show  that  Mr.  Cannon 
took  possession  on  the  2d  of  March,  but  rather  at  a  subse- 
quent day.  No  one  could  deliver  the  property  to  him  at 
any  subsequent  day.  The  corporation  itself  having  gone 
out  of  existence,  no  one  had  authority  to  act  for  it.  But 
at  a  subsequent  day  he  did  undoubtedly  have  possession, 
as  the  president  of  the  church  association,  and  retained  it 
for  several  days.  The  transfer  to  the  church  association 
did  not  purport  to  give  au  absolute  title  to  the  association, 
but  a  title  for  certain  purposes.  The  association  was  to 
hold  the  property  in  trust,  with  the  privilege  of  appropriat- 
ing it  for  temple  purposes,  or  other  specified  purposes. 
It  was  authorized,  under  the  transfer,  to  use  the  propert}' 
for  the  erection,  or  to  aid  in  the  erection,  of  the  Salt  Lake 
Temple — a  piece  of  property  belonging  to  the  late  corpora- 
tion. It  did  so  appfopriate  it  by  transferring  and  assign- 
ing it  to  William  B.  Preston,  presiding  bishop  of  said 
church.  We  thus  see  that  this  property  had  come  to  John 
Taylor  as  trustee,  and  it  was  expected  that  it  would  be 
used  for  the  building  of  the  Salt  Lake  Temple.  He,  as 
trustee,  transferred  it  to  the  church  association,  in  trust 
for  the  same  purpose,  among  others,  and  it  was  transferred 
by  the  church  association  to  Preston,  presiding  bishop  of 
said  church,  and  to  be  used  still  for  the  same  purjxjse.  It 
was  always,  after  donation,  in  the  hands  of  some  trustee, 
conveyed  by  one  trustee  to  another  and  another;  yet  all  the 
time  it  was  being  appropriated  to  the  same  purpose — to 
aid  in  the  erection  of  the  Salt  Lake  Temple.  In  all  of  the 
alleged  changes  the  actual  appropriation  to  that  purjxise 
was  never  changed.  It  was  at  all  times  being  used  and 
appropriated  to  improve  the  property  of  the  late  corpora- 
tion, and  for  no  other  purpose.  In  all  of  these  alleged 
changes  there  was  no  change  in  the  manner  of  the  appro- 
priation, nor  any  important  change  in  the  individuals  em- 
ployed, nor  in  the  places  of  employment,  nor  in  the  office, 
except  that  for  a  few  days,  early  in  March,  1887,  Mr.  A.  M. 
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.  Cannon  was  acting  as  agent  in  the  disbursement  of  the 
money,  and  appropriation  of  the  property.  During  these 
few  days,  Mr.  Cannon  seemed  to  have,  as  agent,  charge  of 
the  work  that  the  employees  were  performing,  and  that 
work  was  for  the  improvement  of  the  property  of  the  late 
corporation.  Except  those  few  days  in  which  Mr.  Cannon 
had  charge,  William  B.  Preston,  presiding  bishop,  had 
charge,  both  before  and  after  Cannon;  first  under  Taylor, 
trustee,  and  afterward  under  the  church  association.  The 
office  where  all  the  business  connected  with  this  property 
was  transacted  was  always  the  same,  though  under  different 
names.  There  evidently  was  a  private  understanding  be- 
tween the  parties  to  these  various  transfers  that  all  their 
proceedings  were  in  the  interest  of,  and  for  the  benefit  and 
use  of,  the  late  corporation.  They  were  never  put  to  any 
other  use. 

.  The  territorial  statute  in  regard  to  conveyances  made  for 
fraudulent  purposes,  says:  "(1017)  Sec.  8.  Every  convey- 
ance or  assignment,  in  writing  or  otherwise,  of  any  estate 
or  interest  in  lands,  or  in  goods,  or  things  in  action,  or  of 
rents,  or  profits  issuing  therefrom,  and  every  charge  upon 
lands,  goods,  or  things  in  action,  or  upon  the  rents  or 
profits  thereof,  made  with  the  intent  to  delay,  hinder,  or 
defraud  creditors  or  other  persons  of  their  lawful  suits, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suits  commenced,  decree  or 
judgment  suffered,  with  the  like  intent,  as  against  the  per- 
son hindered,  delayed,  or  defrauded,  shall  bev?)id."  Comp. 
Laws,  p.  341.  This  section  is  substantially  same  as  13 
Eliz.  c.  5,  and  is  merely  declaratory  of  the  principles  of 
the  common  law.  HamiUon  v.  Russel,  1  Cranch,  310. 
It  might  be  said,  perhaps,  that  the  section  of  the  statute 
which  declares  invalid,  as  against  creditors,  an  assignment 
made  in  trust  for  the  benefit  of  the  assignor,  is  not  appli- 
cable to  the  case  at  bar  for  the  reason  that  the  word  "cred- 
itors" alone  was  used;  yet  the  section  (1017)  which  we 
have  quoted,  makes  void  every  assignment  of  goods,  etc , 
"made  with  intent  to  delay,  hinder,  or  defraud  creditors 
or  other  persons  of  their  lawful  suits,  damages,  forfeitures, 
debts,  or  demands."     This  language  is  broad  enough  to 
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reach  the  circumstances  of  the  present  case.  John  Taylor, 
trustee,  does  not,  in  his  transfer,  indicate  any  necessity 
for  making  the  transfer,  nor  does  he  indicate  any  advan- 
tage to  be  derived  ta  the  church  or  to  the  church  associa- 
tions thereby.  The  church  association,  so  far  as  its  direc- 
tors, at  least,  were  concerned,  did  not  seem  to  know  what 
to  do  with  the  property,  but,  as  it  was  understood  to  have 
been  originally  donated  to  aid  in  building  the  Salt  Lake 
Temple,  the  directors  concluded  that  the  proper  thing  to 
do  was  to  continue  it  in  that  use,  and  convey  it  back,  but 
to  another  trustee,  for  the  identical  purpose  ior  which  it 
was  originally  intended.  The  evidence  does  not  show 
that  there  \vas  any  necessity  for  the  transfers,  nor  an  ad- 
vantage anticipated,  nor  were  the  transfers  made  with  any 
avowed  object  of  bettering  the  condition  of  the  church  or 
of  the  assignees.  Our  attention  is  not  called  to  any  laud- 
able or  worthy  purpose  to  be  served  by  the  transfer  to  the 
church  association,  or  by  it  to  Preston.  On  their  faces, 
and  by  the  evidence,  they  seem  to  have  been  aimless  trans- 
actions, made  with  suddenness,  and  in  a  hurried  and  con- 
fused manner,  for  some  purpose  not  avowed.  The  Con- 
gress of  the  United  States  had  passed  a  bill  to  forfeit  the 
property  of  the  church  to  the  government  for  school  pur- 
poses,  and  that  bill  was  well  known  to  be  then  awaiting 
the  President's  signature,  or  to  become  a  law  by  the  expira- 
tion of  the  Constitutional  period  of  10  days,  without  his 
signature.  The  10  days  expired  with  the  second  day  of 
March,  188t  It  is  not  unreasonable  to  conclude,  from  all 
the  circumstances,  that  the  object  of  the  transfer  by  Taylor, 
trustee,  to  the  church  association,  was  to  save  that  prop- 
erty from  the  impending  forfeiture.  The  government 
would  be  included  in  the  words  "other  persons."  The  for- 
feiture did  not  take  place  until  the  bill  became  a  law,  but  it 
was  to  avoid  the  apparently  inevitable  that  the  transfer 
was  made.  If  a  man,  indicted  for  a  crime,  which,  if  he 
should  be  convicted,  would  cause  a  forfeiture  of  his  goods, 
should  give  away  his  goods,  the  gift  is  void  under  the 
same  statute,  although  made  only  in  anticipation  of  for- 
feiture: Pauncefoofs  Case,  Lane,  44,  45.  See  Twyne's 
Case,  3  Coke,  80;  1  Smith,   Lead.  Cas.,  36;  Benj.  Sales, 
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(2d  Amer.  EA,)  sec.  675,  note  G.  We  are  referred  to 
Ang.  &  A.  Corp.,  sec.  778a,  for  authority  in  a  corpora- 
tion to  dispose  of  its  property  on  the  eve  of  dissolution. 
We  do  not  find  in  that  section  any  such  authority,  except 
that,  when  a  moneyed  corporation  is  about  to  go  out  of  ex- 
istence, it  may  assign  its  property  to  a  trustee  for  the  use 
of  the  stockholders,  or  indorse  unexpired  paper  for  the 
same  use.  That  is  an  authority  simply  for  dividing  the 
property  of  the  corporation,  and  not  to  defeat  or  delay  or 
hinder  or  defraud  any  one;  for  in  the  next  succeeding  sec- 
tions ( 779  and  779a )  it  will  be  seen  that  the  rule  of  the 
common  law  as  to  forfeiture  has  never  in  England  been 
applied  to  insolvent  or  dissolved  moneyed  corporations. 

Taking  all  the  facts  together,  we  do  not  think  that  there 
was  a  delivery  of  the  property  to  the  church  association 
prior  to  the  3d  day  of  March,  1887,  or  that  there  ever  was 
any  change  in  the  actual  ownership  of  the  property  in 
question.  It  is  now  only  in  the  hands  of  a  diflferent  trus- 
tee, but  the  transfers  were  merely  made  to  enable  the  church 
to  retain  what  the  law  said  it  should  not  retain.  They  were 
not  made  in  good  faith,  but  for  the  evident  purpose  of  de- 
frauding the  government  of  the  benefits  to  be  acquired 
under  the  statute.  The  statutes  made  for  the  suppression 
of  frauds  are  to  be  interpreted  liberally  for  that  purpose. 
Twyne's  Case,  3  Coke,  80;  1  Smith,  Lead.  Cas.,  1.  The 
real  gist  of  the  transfers  was  intended  to  be  a  conveyance 
by  the  church  as  incorporated  to  the  church  not .  incorpor- 
ated. As  this  could  not  be  done  directly,  it  was  necessary 
that  it  be  done  indirectly  through  the  church  association, 
as  no  other  object  for  these  various  transfers  appears  other 
than  the  evasion  of  the  consequences  of  the  new  law.  The 
ownership  of  the  property  remained  with  the  late  cor- 
poration, and  was  evidently  so  intended,  and  it  is  being 
used  by  the  defendants  for  the  benefit  of  the  late  corpora- 
tion. The  church  association  was  made  a  corporation 
within  the  late  corporation.  It  was  part  and  parcel  of  it, 
and  its  officers  were  officers  of  the  late  corporation,  operat- 
ing and  acting  for  it.  The  church  controlled  them  as  its 
officers,  and  through  them  controlled  the  property;  and 
the  property   was  used,  and  is  now  being  used,  for   the 
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benefit  of  the  late  corporation.  The  defendants,  in  their 
arguments,  seem  to  consider  that  the  incorporation  of  the 
church  still  exists,  notwithstanding  its  annulment  by  the 
act  of  Congress.  That  question  has  in  this  case  hereto- 
fore been  settled;  this  court  holding  that  the  incorpora- 
tion ceased  to  exist  with  the  enactment  of  the  law  of  Con- 
gress referred  to.  Yet,  if  it  be  not  dissolved,  but  is  still 
existing,  then  the  property  still  belongs  to  it  as  much  as 
it  did  before  the  transfer  by  Taylor,  trustee.  It  was  then 
held  by  a  trustee  for  the  benefit  of  the  corporation;  and 
it  is  now  held  by  a  trustee  for  the  same  purpose.  It  cer- 
tainly would  then  be  proper  for  the  receiver  to  have  pos- 
session of  the  property,  pending  the  settlement  of  the 
questions  in  issue.  The  receiver  is  merely  the  custodian 
of  it,  to  await  the  final  decision  of  the  issues  in  the  case. 
The  Salt  Lake  Temple  block  was  the  property  of  the  late 
corporation,  and  is  now  in  the  hands  of  the  receiver.  It 
is  held  by  trustees,  the  defendants  in  this  proceeding,  said 
Preston,  Burton,  and  Winder.  Preston  is  the  presiding 
bishop  of  the  whole  church,  and  the  only  one,  and,  as  such, 
now  holds  the  property  in  question,  to  be  used  to  improve 
this  Temple  block.  The  receiver,  it  vould  appear,  being 
in  possession  of  the  Temple  block  itself,  is  the  proper 
custodian  to  hold  the  property  in  question  until  a  decision 
be  reached  upon  the  final  hearing. 

The  principal  ground,  however,  urged  by  the  defendants 
against  the  granting  of  the  prayer  of  the  petitioner  is  that 
the  court  has  no  authority  to  act  in  the  matter  unless  the 
Church  Association  of  the  Salt  Lake  Stake  of  Zion,  the 
assignee  of  Taylor,  trustee,  be  made  a  party  to  the  suit  or 
proceeding.  The  point  was  not  raised  by  demurrer  or  by 
answer.  It  is  raised  for  the  first  time  on  the  argument. 
If  the  church  association  has  any  existing  interest  in  the 
property,  or  will  be  aflfected  by  the  decree  it  would  be  a 
necessary  party.  According  to  the  terms  and  tenor  of  the 
assignment  by  Taylor,  trustee,  to  the  church  association, 
that  assignment  committed  to  the  church  association  a 
trust.  In  turn,  the  church  association,  upon  the  authority 
of  the  assignment,  transferred  all  of  its  rights  and  powers 
to  another  trustee,  the  presiding  bishop  of  said  church.      If 
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we  find  that  the  church  association  has  an  existing  interest, 
we  would  by  like  reasoning  have  to  find  that  the  original 
donors — those  who  donated  the  property  to  the  church,  to 
be  held  by  Taylor,  as  trustee — have  an  existing  interest. 
But  there  seems  to  be  no  question  but  that  the  donors 
parted  with  their  title,  although  the  donations  were  made 
for  a  specific  trust  purpose— the  building  of  the  Salt  Lake 
Temple.  The  donors  possibly  might  have  the  right  to 
compel  the  use  of  the  property  for  trust  purposes,  and 
to  prevent  its  being  used  for  anything  else.  The  church 
association  has,  in  an  equally  absolute  manner,  conveyed 
away  whatever  rights  they  had  in  the  property.  It  had  no 
interest  except  for  trust  purposes;  and  that  is  what  it 
transferred  to  Preston,  the  presiding  bishop  of  the  church. 
It  parted  completely  and  absolutely  with  its  title.  The 
answer  alleges  that  the  association  "assigned,  set  over,  and 
transferred  and  delivered  all  the  property"  to  Preston;  and 
that  is  the  purport  of  the  transfer  itself.  If  on  the  other 
hand,  it  be  true  that  the  church  association  should  be  made 
a  party,  because  it  was  the  beneficiary  party  in  the  transfer 
to  it,  then  it  would  follow,  by  parity  of  reasoning,  that  the 
present  unincorporated  Church  of  Jesus  Christ  of  Latter- 
Day  Saints  should  be  made  a  party;  for  the  transfer  to 
Preston,  presiding  bishop,  purports  to  make  the  present 
church  the  beneficiary.  It  would  not  be  necessary  to  make 
Preston  a  party  to  this  proceeding  if  he  did  not  have  pos- 
session of  the  property.  We  see  no  reason,  on  any  ground, 
to  say  that  the  church  association  is  a  necessary  party.  Its 
rights  will  in  no  manner  be  aflfected  by  any  decree  in  the 
c€ise.  It  was,  like  Taylor  or  Preston,  simply  one  trustee  in 
the  chain  of  trustees;  and  when  that  was  ended  by  the 
assignment  to  Preston  its  connection  with  the  property 
ended.  Preston  was  no  more  its  agent  than  was  it  the 
agent  of  Taylor,  trustee,  or  than  Taylor  was  the  agent  of 
the  original  donors.  The  character  in  which  each  held  the 
property  was  the  same.  The  church  association  could, 
therefore,  in  no  sense  be  a  necessaiy  party.  Bailey  v. 
Inglee,  2  Paige,  278.  We  see  no  reason  to  hold  that  the 
property  in  question  is,  or  at  any  time  since  February, 
1887,  has  been,  the  property  of  any  one  other  than  the  late 
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corporation.     The  prayer  of  the  petition  is  granted,  with 
costs. 


Henderson,  J.,  concurred. 

Zane,  C.  J.,  (dissenting.) 

I  dissent  from  the  judt^ment  of  the  court  The  receiver 
asks  the  court  to  order  William  B.  Preston  to  deliver  forth- 
with to  him,  as  receiver,  the  personal  property  in  his  ix>s- 
session,  and  described  in  the  petition.  It  is  alleged  in  the 
petition  that  the  title  and  possession  of  this  property  was 
in  the  defendant,  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints  at  the  time  of  its  dissolution  by  the  act  of  Congress 
of  March  3,  1887.  That  corporation  and  a  number  of  other 
defendants  file  their  joint  and  several  answer,  in  which 
they  allege  that  on  the  28th  day  of  February,  1887,  the  late 
John  Taylor  was  the  trustee  in  trust  for  the  corporation 
above  named,  and  was  in  possession  of  the  property  in 
question;  and  on  that  day,  as  trustee,  he  assigned,  trans- 
ferred, and  delivered  the  same  to  the  Church  Association 
of  the  Salt  Lake  Stake  of  Zion,  a  corporation,  which  then 
and  there  took  possession  of  it;  and  that  afterwards,  on  the 
12th  day  of  March,  1887,  the  latter  corporation  assigned 
and  transferred  the  property  to  William  B.  Preston,  pre- 
siding bishop  of  said  church,  in  trust  to  be  used  and  em- 
ployed in  the  construction  of  the  Salt  Lake  Temple,  proj>- 
erty  owned  by  the  church  on  and  before  July  1,  1862,  and 
that  said  property  at  all  times  has  been  used  by  it  exclus- 
sively  for  religious  purposes;  and  that  Preston  then  and 
there  took  possession  of  such  property,  and  is  using  it  in 
building  the  temple,  and  in  no  other  way. 

The  assignments  above  mentioned  are  produced  in  evi- 
dence; and  the  incorporation  on  the  3rd  day  of  July,  1886, 
of  the  Church  Association  of  the  Salt  Lake  Stake  of  Zion 
is  also  shown.  This  latter  corporation  is  not  made  a  party 
to  the  original  bill  or  to  this  proceeding.  In  view  of  these 
facts,  and  without  a  trial,  ought  the  court  to  assume  that 
this  corporation  and  its  trustee,  Preston,  has  no  title  or 
right  to  the  possession  of  the  property,  and  grant  a  per- 
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emptory  order  to  deliver  the  possession  to  the  receiver,  or 
should  the  court  leave  the  receiver  to  his  appropriate  rem- 
edy by  action?  When  the  receiver  finds  property  in  the 
possession  of  a  person  other  than  the  defendant,  and  that 
person  claims  the  right  to  it  by  virtue  of  a  superior  title, 
he  should  institute  an  appropriate  action  to  determine  the 
title  and  right  of  possession.  Courts  will  not  assume  that 
such  third  party,  claiming  by  virtue  of  a  superior  title,  has 
no  right  to  the  property,  and  premptorily  order  him  to  turn 
over  the  possession  to  the  receiver,  unless  it  is  clear  that 
such  third  party  has  no  right  to  it.  The  court  can  act  in 
^uch  a  summary  way  only  when  the  rights  of  the  piCrties 
are  obvious,  and  not  the  subject  of  serious  controversy.  1 
High.  Rec,  sec.  149;  Gelpeke  v.  Railroad  Co.,  11  Wis., 
454  The  Church  of  Jesus  Christ  of  Latter-Day  Saints 
is  the  name  adopted  by  a  religious  sect  or  denomination 
that  professes  a  set  of  doctrines  held  by  the  members  in 
common.  The  church  consists  of  societies  and  congrega- 
tions in  this  and  other  territories,  and  in  the  various  states 
and  foreign  countries.  Its  members  residing  in  Utah  in- 
corporated under  a  special  act  of  the  territorial  legislature, 
in  force  January  19,  1855.  That  act  was  repealed  by  the 
congressional  enactment  of  March  3,  1887.  But  it  appears 
that  the  members  of  the  church  in  Salt  Lake  county  asso- 
ciated themselves  under  the  name  of  the  "Church  Associa- 
tion of  Salt  Lake  Stake  of  Zion,"  and  by  that  name  were 
incorporated  under  the  general  law  of  the  territory  author- 
izing incorporations  for  religious,  educational,  and  other 
purposes.  This  is  not  the  corporation  organized  under  the 
special  act  of  1855,  and  disincorporated  by  the  act  of  Con- 
gress of  March  3d.  The  Church  Association  of  the  Salt 
Lake  Stake  of  Zion  is  still  in  existence,  and  I  am  not  pre- 
pared to  say  that  it  had  not  the  right  to  receive  such  money 
and  property  as  might  be  necessary  in  order  to  acquire  such 
real  estate  as  might  be  necessary,  whereon  to  erect  houses 
of  worship  and  parsonages,  and  for  burial  grounds,  and  to 
receive  the  funds  and  means  necessary  to  erect  such  houses 
of  worship  and  parsonages,  and  to  improve  such  burial 
grounds.  Such  right  is  clearly  recognized  by  sections  13, 
17  and  26  of  the  act  of  Congress  of  March  3, 1887. 
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In  view  of  some  of  the  positions  taken  and  arguments 
advanced  by  the  majority  of  the  court,  and  in  order  that 
I  may  be  better  understood,  I  will  refer  to  the  sections 
mentioned  in  connection  with  section  3  of  the  act  of  Con- 
gress of  July  1,  1862.  This  last  section  prohibited  any 
corporation  or  association  for  religious  purposes  from  ,ac- . 
quiring  or  holding  real  estate  in  any  territory  of  the 
United  States  of  greater  value  than  $50,000,  declared  that 
such  real  estate  acquired  or  held  contrary  to  such  provis- 
ion should  be  forfeited  and  escheated  to  the  United  States, 
and  provided  that  vested  rights  then  existing  in  real  estate 
should  not  be  impaired  thereby.  Section  13  of  the  act  of 
Congress  of  March  3,  1887,  made  it  the  duty  of  the  attor- 
ney general  to  prosecute  proceedings  to  forfeit  and  escheat 
to  the  United  States,  for  the  use  of  common  schools,  the 
property  of  corporations  obtained  or  held  in  violation  of 
said  section  3,  but  provided  that  no  building,  or  the 
grounds  appurtenant  thereto,  held  and  occupied  exclusively 
for  the  purpose  of  the  worship  of  God,  or  parsonages  con- 
nected therewith,  or  burial  ground,  should  be  forfeited. 
This  section  does  not  limit  the  value  of  real  estate  acquired 
after  the  act  of  1862  to  $50,000,  but  exempts  from  forfeiture 
all  buildings,  and  the  grounds  appurtenant  thereto,  held 
and  occupied  exclusively  for  the  purposes  of  the  worship 
of  God,  and  parsonages  connected  therewith,  and  burial 
grounds,  even  though  exceeding  that  value.  The  seven- 
teenth section  of  the  act  of  March  3,  1887,  annuls  the 
charter  of  the  corporation  called  the  "Church  of  Jesus 
Christ  of  Latter-day  Saints,''  dissolves  .the  corporation, 
and  requires  proceedings  to  be  taken  to  wind  up  its  af- 
fairs, and  makes  it  the  duty  of  the  court  to  make  proper 
decrees  for  transferring  the  title  to  real  property  held 
and  used  by  the  corporation  for  places  of  worship,  parson- 
ages, and  burial  grounds  of  the  description  mentioned  in 
sections  13  and  26  of  the  same  act,  to  the  trustees  named 
therein.  While  this  section  dissolves  the  corporation, 
and  annuls  its  charter,  it  does  notj  in  terms,  forfeit  and  es- 
cheat to  the  United  States  any  property.  It  does  provide 
for  the  transfer  of  real  estate  of  the  description  named  to 
trustees  mentioned  in  sections  13  and  26.     Section  26  au- 
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thorizes  the  authorities  of  any  sect,  society,  or  congrega- 
tion to  hold,  through  trustees,  such  real  property  for 
houses  of  worship,  parsonages,  and  burial  grounds  as  may 
be  necessary  for  the  convenient  use  of  the  several  congre- 
gations of  such  religious  sect.  To  this  extent  the  right  is 
expressly  given  by  this  section  to  hold  real  estate,  and, 
by  implication,  to  acquire  real  estate,  and  to  erect  houses 
of  worship  and  parsonages,  and  to  improve  burial  grounds, 
and  to  receive  and  expend  the  money  or  other  means  neces- 
sary to  those  ends.  We  cannot  assume  that  the  act  of 
March  3,  1887,  forfeited  and  escheated  to  the  United  States 
all  the  property  held  by  the  corporation  known  as  the 
"Church  of  Jesus  Christ  of  Datter-day  Saints"  at  the  time 
that  act  took  effect.  It  only  forfeited  and  escheated  such 
real  estate  as  had  been  obtained  and  was  held  in  violation 
of  the  act  of  1862,  and  only  so  much  of  that  as  did  not' 
consist  of  buildings,  and  the  grounds  appurtenant  thereto, 
held  and  occupied  exclusively  for  the  purposes  of  the 
worship  of  God,  and  parsonages  connected  therewith,  and 
burial  grounds.  Real  property,  consisting  of  houses  of 
worship,  parsonages,  and  the  grounds  necessary  therefor, 
and  burial  grounds,  such  as  were  necessary  for  the  con- 
venience and  use  of  the  several  religious  congregations 
and  societies  of  such  sect,  were  not  forfeited  and  escheated 
to  the  United  States.  Such  property  the  seventeenth  sec- 
tion mentioned,  required  the  court,  by  decree,  to  transfer 
to  the  trustees  of  the  congregations  or  societies  of  such 
sect  Mentioned  in  section  26.  To  whom  the  personal  prop- 
erty of  the  late  corporation  of  the  Church  of  Jesus  Christ 
of  Latter-day  Saints,  owned  by  it  at  the  time  of  its  dis- 
solution, shall  go,  must  be  determined  by  the  final  decree. 
In  the  case  of  (7.  S.  v.  Church,  ante  p.  361  the  court  said: 
"In  deciding  this  motion,  we  are  not  called  upon  to  finally 
determine  the  rights  of  the  parties  with  respect  to  the 
property  involved  in  this  case.  Such  rights  will  be  de- 
cided as  they  ultimately  appear;  and  if  the  receiver  ap- 
pointed shall  claim  a  right  to  the  possession  of  any  prop- 
erty, as  receiver,  to  which  third  parties  also  claim  a  right, 
the  issue  will  then  be  determined."  And  in  my  judgment, 
if  such  third  party    in   possession    claims  a  right,  by  a 
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superior  title,  as  in  this  proceeding,  the  proper  remedy  to 
test  the  right  is  an  appropriate  action,  not  a  peremptory 
order,  such  as  is  asked. 

Under  the  facts,  as  they  appear,  I  am  cleariy  of  the 
opinion  that  the  teceiver  should  institute  the  proper  action 
if  he  wishes  to  test  the  right  of  the  Church  Association  of 
the  Salt  Lajte  Stake  of  Zion  and  its  trustee  to  the  prop- 
erty in  question.  Then  they  would  be  given  their  day  in 
court;  and  have  an  opportunity  to  be  heard  on  the  facts 
and  the  law.  Such  would  be  due  process  of  law.  I  am 
unable  to  concur  in  much  of  the  reasoning  of  the  major- 
ity of  the  court,  and  in  the  conclusion  reached 


UNITED  STATES,  Respondent,  v,  NATHANIEL  V. 
JONES  AND  Another,  Appellants. 

Criminal  Law— Right  to  Separate  Tbiai^— Under  section  262  of 
Code  of  Criminal  Procedure,  providing  that  "when  two  or  more 
defendants  are  jointly  indicted  for  a  felony,  any  defendant  re- 
quiring it  must  be  tried  separately,'*  and  under  section  1S45  Com- 
piled Laws,  1876,  defining  a  felony  as  a  crime  punishable  with 
death  or  imprisonment  in  the  penitentiary,  two  persons  jointly 
indicted  for  an  oflFense  against  the  laws  of  the  United  States 
under  section  5451  Revised  Statutes  U.  S.,  prescribing  there- 
for a  fine  and  imprisonment,  but  not  characterizing  the  offense 
as  felony  or  misdemeanor,  are  entitled  to  separate  trials,  the 
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Henderson,  J.: 

The  defendants  were  convicted  of  bribery.  The  prose- 
cution was  brought  under  section  5451  of  the  Revised 
Statutes  of  the  United  States,  providing  punishment  for 
any  person  or  persons  who  shall  bribe,  or  attempt  to 
bribe,  any  United  States  officer,  intending  thereby  to  in- 
duce him  to  do  or  not  to  do  any  act  in  violation  of  his 
lawful  duty.  A  demurrer  was  interposed,  which  was 
overruled,  and  the  defendants  asked  and  demanded  sep- 
arate trials.  This  was  refused  by  the  court,  and  they 
were  put  on  trial  together. 

The  question  as  to  whether  the  defendants  were  en- 
titled to  separate  trials  is  the  only  one  we  deem  it  neces- 
sary to  discuss,  and  is  one  of  importance  and  difficulty. 
The  territorial  statute  (section  1845,  p.  568,  Comp.  Laws 
1876)  provides  that  "a  felony  is  a  crime  which  is  or  may 
be  punishable  with  death  or  imprisonment  in  the  peni- 
tentiary. Every  other  crime  is  a  misdemeanor."  Sec- 
tion 262  of  the  Criminal  Practice  Act  of  1878  is  as  fol- 
lows: "When  two  or  more  defendants  are  jointly  indicted 
for  a  felony,  any  defendant  requiring  it  must  be  tried 
separately.  In  other  cases  the  defendants  may  be  tried 
separately  or  jointly,  in  the  discretion  of  the  court."  It 
is.  admitted  that  the  territorial  statute  would  govern 
when  it  relates  only  to  practice  and  procedure,  and  in 
our  opinion  this  statute  relates  only  to  procedure,  and 
does  not  curtail  or  restrain  the  jurisdiction  of  the  court: 
Reynolds  v.  C7.  S.,  98  U.  S.,  145;  Miles  v.  U.  >S.,  108 
U.  S.,  304;  Hombuckle  v.  Toombs,  18  Wall.,  648;  «///- 
tan  V.  Englebrecht,  13  Wall.,  434.  The  statute  under 
which  this  prosecution  is  brought  does  not  characterize 
the  offense  as  a  felony  or  a  misdemeanor,  but  simply 
provides  that  whoever  violates  it  shall  be  fined  not  to 
exceed  three  times  the  amount  of  the  value  of  the  bribe 
offered,  and  shall  be  imprisoned  not  more  than  three 
years.  No  place  of  imprisonment  is  designated  in  the 
statute,  but  under  the  law  of  the  United  States  in  force 
in  this  territory  all  persons  convicted  of  offenses  against 
the  laws  thereof,  when  any  imprisonment  is  inflicted,  are 
imprisoned  in  the  penitentiary.     On  the  part  of  the  de- 
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fense  it  is  claimed  that  as  the  defendants  might  be  im- 
prisoned in  the  penitentiary,  that  therefore  they  are  en- 
titled as  of  right  to  separate  trials,  while  on  the  part  of 
the  government  it  is  contended  that,  as  the  crime  is  not 
characterized  as  a  felony,  the  statute  of  the  territory 
providing  for  separate  trials  does  not  apply,  but  that  it 
must  be  regarded  as  a  misdemeanor  within  its  meaning. 
The  Criminal  Code  of  the  United  States  recognizes  no  dis- 
tinction between  felonies  and  misdemeanors  as  they  ex- 
isted at  common  law:  U.  S,  v.  Wynn,  9  Fed.  Rep.,  886. 
Nor,  as  a  rule,  does  it  classify  or  distinguish  crimes  as 
such,  or  recognize  it  as  a  standard  in  grading  punish- 
ments. The  chapter  in  which  the  statute  under  which 
this  punishment  is  brought  is  found,  declares  and  pro- 
vides punishments  for  many  crimes,  and  in  many  cases 
the  penalties  are  extreme,  but  in  very  few  instances  are 
they  characterized  or  classified  as  felonies  or  misdemean- 
ors. There  is  no  doubt  that  the  legislature,  in  passing 
the  statute  giving  defendants  jointly  indicted  the  right  to 
demand  and  have  separate  trials,  intended  to  give  that 
right  to  persons  charged  with  the  more  serious  and  ag- 
gravated crimes,  and  for  which  the  penalties  are  consider- 
able, and  to  deny  it  as  a  matter  of  right  to  persona 
charged  with  petty  offenses.  This  is  no  doubt  the  spirits 
and  intent  of  the  statute.  The  statutes  of  the  territory 
punish  the  former  class  of  offenses  by  imprisonment  in 
the  penitentiary,  while  the  latter  are  punished  otherwise. 
In  formulating  the  statute  relative  to  separate  trials  the 
legislature  used  the  term  "felony"  with  the  meaning  that 
it  had  previously  provided  it  should  have,  that  is,  "crimes 
which  might  be  punished  with  death,  or  imprisonment  in 
the  penitentiary."  The  rule  was  made  as  a  part  of  the  ter- 
ritorial system,  and  it  used  a  standard  of  its  own,  one  that 
is  recognized  by  the  system,  and  is  certain,  and  thereby 
accomplished  its  purpose.  When  this  rule  comes  to  be 
adopted  and  applied  to  a  jurisdiction  or  a  system  that  does 
not  recognize  the  standard  used  by  the  rule  in  determin- 
ing the  particular  cases  to  which  it  applies,  then,  in  apply, 
ing  it,  its  spirit  and  object  should  be  consulted.  We  do 
not  mean  to  say  that  there  might  not  be  cases  where  the 
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penalty  to  be  inflicted  under  a  United  States  statute  is  so 
small  and  trivial  that  even  though  imprisonment  would 
have  to  be  in  the  penitentiary,  it  might  still  be  regarded 
as  not  within  the  reason  of  the  statute.  But  where  the 
penalty  is  of  the  severity  provided  in  this  statute  under 
which  this  prosecution  is  brought,  we  think  that,  as  a 
matter  of  right,  the  defendants  were  entitled  to  demand 
separate  trials.  For  this  error  tlfe  judgment  appealed 
from  is  reversed,  and  the  cause  remanded. 

BoREMAN,  J.,  concurred. 

Zane,  C.  J.,  dissenting. 

I  cannot  concur  in  the  judgment  of  the  court.  The 
defendants  were  jointly  indicted  for  a  violation  of  section 
5451  of  the  Kevised  Statutes  of  the  United  States.  They 
were  accused  of  bribing  Edward  A.  Franks,  a  deputy 
United  States  marshal.  They  demanded  a  separate  trial 
without  assigning  any  reason  as  a  legal  right.  The  evi- 
dence offered  at  the  trial  proved  that  they  conspired  to- 
gether in  the  commission  of  the  crime,  and  the  evidence 
of  guilt  was  admissible  against  both  defendants.  The 
court  denied  their  motion,  and  this  the  defendants  assign 
as  error.  The  general  rule  is  that  persons  jointly  in- 
dicted are  tried  together.  In  the  language  of  Bishop: 
"When  the  indictment  is  properly  made  joint  against 
more  persons  than  one  it  is  never  the  right  of  the  de- 
fendants, as  the  matter  stands  at  common  law,  to  demand 
separate  trials.  Yet,  separate  trials  may  be  permitted  by 
the  judge,  at  his  discretion,  on  cause  being  shown  him. 
.  .  .  By  statute,  in  some  of  the  states,  defendants  are 
authorized  generally,  or  in  some  cases,  to  demand  separ- 
ate trials,  if  they  choose,  as  matter  of  right."  Bish.  Crim. 
Proc,  sec.  1018.  But,  conceding  that  the  general  rule  is 
that  the  court  may  grant  a  separate  trial  in  its  sound  dis- 
cretion for  a  cause  shown,  it  is  claimed  that  the  practice 
in  the  case  in  hand  is  controlled  by  section  262,  Laws 
Utah,  1878:  "When  two  or  more  defendants  are  jointly  in- 
dicted for  a  felony,  any  defendant  requiring  it  must  be 
tried   separately.     In   other  cases  the  defendants  jointly 
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indicted  may  be  tried  separately  or  jointly,  in  the  dis- 
cretion of  the  court.  Should  this  territorial  statute  be 
applied  to  a  criminal  case  under  the  laws  of  the  United 
States?  One  sovereignty  has  no  power  to  make  laws  for 
another.  It  is  true  that  Congress  may  adopt  rules  of 
practice  enacted  by  a  state,  but  in  criminal  prosecutions 
for  violations  of  the  laws  of  the  United  States  Congress 
never  adopts  the  rul^  of  practice  enacted  by  the  state 
legislature.  It  is  also  true  that  the  territorial  government 
is  not  a  sovereignty.  It  is  a  government,  however,  whose 
legislative  power  extends  to  all  rightful  subjects  of  legisla- 
tion consistent  with  the  Constitution  of  the  United  States 
and  the  laws  thereof.  It  has  powers  to  make  laws  for  the  ter- 
ritory, not  for  the  United  States.  It  possesses  such  power  as 
Congress  has  given  it.  In  section  6  of  an  act  to  establish 
a  territorial  government  for  Utah,  Congress  has  declared 
"that  the  legislative  power  of  said  territory  shall  extend  to 
all  rightful  subjects  of  legislation  consistent  with  the  Con- 
stitution of  the  United  States  and  the  provisions  of  this 
act."  And  in  section  9  of  the  same  act,  after  mention  of 
the  supreme,  district,  and  probate  courts,  and  justices  of 
the  peace,  the  following  language  is  found:  "The  juris- 
diction of  the  several  courts  herein  provided  for,  both 
appellate  and  original,  .  .  .  shall  be  as  limited  by 
lawj  .  .  .  and  each  of  the  said  district  courts  shall 
have  and  exercise  the  same  jurisdiction  in  all  cases  arising 
under  the  Constitution  and  laws  of  the  United  States  as  is 
vested  in  the  circuit  and  district  courts  of  the  United 
States."  Similar  language  is  found  applicable  to  all  the 
territories  in  section  1910  of  the  Revised  Statutes  of  the 
United  States.  The  district  courts  in  the  territories  are 
required  to  exercise  the  same  jurisdiction  in  all  cases 
under  the  Constitution  and  the  laws  of  the  United  States 
as  is  vested  in  the  circuit  and  district  courts  thereof. 
The  territorial  legislature  had  no  power  to  restrain  or 
control  the  district  court  in  the  exercise  of  its  powers 
and  jurisdiction  in  any  cases  arising  under  the  laws  of  the 
United  States.  Its  authority  was  such  as  the  circuit  and 
district  courts  possessed,  and  it  had  the  power  to  exercise 
it  to  the  same  extent  as  those  courts  might     The  jurisdic- 


Digitized  by 


Google 


Jan.  1888.]        United  States  v.  Jones.  557 

tion  of  a  court  consists  of  its  lawful  authority  to  act  as  a 
court.  The  jurisdiction  of  a  court  embraces  all  the  discre- 
tion it  may  lawfully  exercise,  and  every  decision  and  order 
it  may  lawfully  make,  every  wnt  that  it  issues,  and  every 
judgment  that  it  pronounces.  The  jurisdiction  of  a  court, 
the  authority  of  a  court,  and  the  powers  of  a  court,  are 
synonymous  terms.  Their  legal  meaning  is  the  same.  The 
jurisdiction  of  the  circuit  and  district  courts  of  the  United 
States  embraces  their  authority  to  order  the  separate  trials 
of  parties  jointly  indicted,  the  making  of  such  an  order 
either  denying  or  granting  a  separate  trial  is  as  much  an 
exercise  of  the  jurisdiction  of  those  courts  as  the  making 
of  any  other  decision  or  entering  any  judgment  in  the 
case,  interlocutory  or  final.  In  the  case  of  Hopkins  v. 
Com.j  3  Mete,  460,  the  supreme  court  of  Massachusetts, 
Shaw,  C.  J.,  delivering  the  opinion  of  the  court,  said:  "The 
word  'jurisdiction'  (jtcs  dicer e)  is  a  tei-m  of  large  and  com- 
prehensive import,  and  embraces  every  kind  of  judicial  ac- 
tion upon  the  subject-matter,  from  finding  the  indictment 
to  pronouncing  the  sentence.  ...  To  have  jurisdiction 
is  to  have  power  to  inquire  .into  the  fact,  to  apply  the  law, 
and  to  declare  the  punishment  in  a  regular  course  of  judi- 
cial proceeding."  In  the  case  of  Wayman  v.  Southard,  10 
Wheat,  1,  Chief  Justice  Marshall,  delivering  the  opinion 
of  the  court,  said:  "There  is  no  reason  for  supposing  that 
the  general  term  'writs'  is  restrained  by  the  words  which 
may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions to  original  process  or  to  process  anterior  to  judg- 
ments. The  jurisdiction  of  a  court  is  not  exhausted  by 
the  rendition  of  its  judgment,  but  continues  until  that 
judgment  is  satisfied.  Many  questions  arise  on  the  pro- 
cess subsequent  to  the  judgment  in  which  jurisdiction  is  to 
be  exercised."  These  two  cases  establish  clearly  that  jur- 
isdiction includes  the  power  of  the  court  to  issue  all  law- 
ful writs  and  the  making  of  all  lawful  rulings,  orders,  and 
decisions.  All  its  lawful  action  is  exercise  of  its  jurisdic- 
tion. The  powers  of  a  court  constitute  its  jurisdiction.  If 
the  circuit  and  district  courts  of  the  United  States  possess 
the  jurisdiction,  the  authority  to  grant  or  deny  separate 
trials,  in  their  discretion,  then  the  third  district  court  in 
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the  case  in  hand  possessed  the  same  authority,  the  same 
powtr,  the  same  jurisdiction.  The  United  States  courts 
may,  in  their  discretion,  on  cause  being  shown,  order  the 
separate  trials  of  persons  indicted  for  crimes  against  the 
laws  of  the  United  States.  Circuit  and  district  courts  of 
the  United  States  follow  the  common-law  rule.  This  ques- 
tion was  settled  by  the  supreme  court  of  the  United  States 
in  the  leading  case  of  ^U.  S,  v.  Marckcutf,  12  Wheat,  480. 
The  opinion  was  delivered  by  Justice  Story.  After  stating 
that  the  question  was  "whether  two  or  more  persons,  jointly 
charged  in  the  same  indictment  with  a  capital  offense,  have 
a  right  by  the  laws  of  the  country  to  be  tried  severally, 
separately,  and  apart,  the  counsel  for  the  United  States  ob- 
jecting, or  whether  it  is  a  matter  to  be  allowed  in  the  dis- 
cretion of  the  court,'*  he  said:  *'We  have  considered  the 
([uestion,  and  are  of  opinion  that  it  is  a  matter  of  discre- 
tion in  the  court,  and  not  of  right  in  the  parties;  and  it 
has  become  my  duty  briefly  to  expound  some  of  the  rea- 
sons which  urge  us  to  that  conclusion.'*  And  after  a  care- 
ful examination  and  (consideration  of  the  authorities  and 
the  reasons,  the  court  conclude:  *'Such  is  the  substance 
of  the  reasons  which  induce  us  to  decide  at^ainst  the 
claim  as  a  matter  of  right.  In  our  opinion  it  is  a  matter 
of  sound  discretion  to  be  exercised  by  the  court,  with  all 
due  regard  and  tenderness  to  prisoners,  according  to  the 
known  humanity  of  our  criminal  jurisprudence."  The 
case  of  U.  S,  v.  Ried,  12  How.,  361,  was  a  joint  indictment 
for  murder  against  Ried  and  Clements,  and  by  permission 
of  the  court  they  were  separately  tried,  and  upon  the  trial 
of  Ried  he  proposed  to  call  Clements  as  a  witness  on  bis 
behalf  under  a  statute  of  Virginia  adopted  in  1849.  This 
statute  would  have  rendered  Clements  competent  could  it 
have  been  applied  to  cases  under  the  laws  of  the  United 
States.  The  thirty-fourth  section  of  the  act  of  Congress  of 
1789  declared  that  the  •  laws  of  the  several  states,  except 
where  the  Constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in  the  courts 
of  the  United  States  in  cases  where  they  apply.  The  case 
came  before  the  supreme  court  upon  a  certificate  of  division 
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between  the  judges  of  the  circuit  court.  In  deciding  the 
point  the  court  said,  by  Chief  Justice  Taney:  "But  it  could 
not  be  supposed,  without  very  plain  words  to  show  it,  that 
Congress  intended  to  give  to  the  states  the  power  of  pre- 
scribing the  rules  of  evidence  in  trials  for  offense  against 
the  United  States;  for  this  construction  would,  in  effect, 
place  the  criminal  jurisprudence  of  one  sovereignty  under 
the  control  of  another.  It  is  evident  that  such  could  not 
be  the  design  of  this  act  of  Congress,  and  that  the  statute 
of  Virginia  was  not  the  law  by  which  the  admissibility  of 
Clements  as  a  witness  ought  to  have  been  decided."  The 
"rules  of  evidence"  referred  to  in  the  above  quotation  are 
to  be  applied  in  trials  of  offenses  against  the  United 
States,  whether  in  a  district,  a  circuit  court,  or  in  a  terri- 
torial court — in  whatever  court  the  trial  might  be  had. 
The  objection  was  to  a  state  legislature  prescribing  rules 
to  be  used  in  the  trial  of  offenses  against  the  United 
States.  If  the  territorial  legislature  may  enact  rules  of 
evidence  and  practice  to  govern  in  the  trial  of  offenders 
against  the  laws  of  the  United  States,  the  criminal  juris- 
prudence of  the  federal  government  is  thereby  placed  under 
the  control  of  a  territory.  The  supreme  court,  in  deciding 
a  civil  case,  said:  "The  learned  counsel  for  the  plaintiffs 
in  error  have  referred  to  a  statute  of  Iowa  as  regulating 
the  practice  in  this  class  of  cases.  It  is  proper  to  re- 
mark that  the  provisions  of  that  statute,  not  having  been 
adopted  by  a  rule  of  the  circuit  court  for  that  district, 
could  have  no  effect  in  this  proceeding.  A  state  law 
prescribing  rules  of  practice  has  no  efficacy  proprio  vigore 
in  the  courts  of  the  United  States.  It  can  only  be  made 
effectual  by  adoption  in  the  proper  manner:"  Mayor  v. 
Lord,  \)  Wall.,  409. 

The  objection  in  this  case  was  to  a  state  law  prescribing 
rules  of  practice  to  be  used  in  a  United  States  court.  The 
United  States  court,  having  the  power,  may  adopt  the 
same  rules  of  practice  as  the  state  courts  are  governed  by. 
In  criminal  trials,  under  the  laws  of  general  federal  gov- 
ernment, the  courts  do'  not  adopt  rules  of  practice  pre- 
scribed by  state  legislatures.  Section  914  of  the  Revised 
Statutes  of  the   United  States,  in    force   June   1,    1872, 
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changed  the  rule  in  certain  civil  cases.  It  is:  "The  prac- 
tice, pleading  and  forms  and  modes  of  proceeding  in  civil 
causes  other  than  equity  and  admiralty  causes,  in  the  cir- 
cuit and  district  courts,  shall  conform  as  near  as  may  be 
to  the  practice,  pleading  and  forms  and  modes  of  proceed- 
ing existing  at  the  time  in  like  causes  in  the  courts  of  rec- 
ord in  the  state  within  which  such  circuit  or  district 
courts  are  held,  any  rule  of  court  to  the  contrary  notwith- 
standing.*' Congress  has  always  been  careful  to  leave  the 
practice  in  the  trial  of  crimes  against  the  United  States 
the  same  throughout  its  jurisdiction.  Its  definitions  of 
crime  are  the  same  within  the  limits  of  its  jurisdiction, 
and  the  practice  and  evidence  for  the  trial  of  persons 
charged  with  crimes  against  its  laws  should  also  be  uni- 
form. For  the  same  kind  of  offenses  against  the  federal 
government  persons  accused  of  crime  should  not  be  tried 
according  to  different  rules  of  evidence  and  practice  in  dif- 
ferent parts  of  the  country.  Such  rules  ought  to  be  of 
general  application  throughout  its  jurisdiction.  Section 
1891  of  the  Revised  Statutes  of  the  United  States  declares 
that  "the  constitution  and  all  laws  of  the  United  States, 
which  are  not  locally  inapplicable,  shall  have  the  same 
force  and  effect  within  all  the  organized  territories,  and 
in  every  territory  heretofore  organized,  as  elsewhere  within 
the  United  States." 

^  Federal  laws  defining  crimes  and  providing  for  their 
punishment  are  enforced  and  made  effectual  by  means  of 
a  trial  and  conviction,  and  if  the  territorial  legislature  may 
prescribe  rules  of  evidence  and  practice  to  be  applied  in 
such  trials,  then  the  effect  of  the  laws  defining  such  crimes 
and  providing  for  their  punishment,  will  depend  largely 
upon  the  action  of  such  legislature,  and  those  laws  will 
not  have  the  same  force  and  effect  in  the  territories  as 
elsewhere  within  the  United  States.  Whether  the  district 
courts  of  the  territories  are  United  States  or  territorial 
courts  it  is  not  necessary  to  determine  for  the  purposes  of 
this  case.  They  are  undoubtedly  established  by  virtue  of 
laws  of  the  United  States.  Whether  the  power  to  enact 
such  laws  is  incident  to  the  right  to  acquire  territory,  and 
hold  it,  or  is  in  pursuance  of  the   authority  to  make  all 
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needful  roles  and  regulations  respecting  the  territory  be- 
longing to  the  United  States,  it  is  not  necessary  to  de- 
termine now.  The  judges  are  appointed  by  the  president, 
by  and  with  the  advice  and  consent  of  the  senate,  and  in 
like  manner  the  marshal  and  prosecuting  attorney  are  ap- 
pointed. Their  terms  of  oflSce  are  fixed  by  federal  laws, 
and  they  are  paid  by  the  United  States.  The  district 
courts  of  the  territories,  considered  with  respect  to  the  au- 
thority by  which  they  are  established,  must  be  regarded 
as  United  States  courts.  But  they  act  as  United  States 
courts  and  as  territorial  courts.  They  act  in  two  capacities. 
When  engaged  in  the  trial  of  cases  under  the  laws  of  the 
United  States  they  are  acting  as  United  States  courts,  and 
when  engaged  in  the  trial  of  cases  that  wodld  be  tried 
in  the  state  courts,  were  the  territory  a  state,  they  act 
as  territorial  courts.  The  true  position  to  take  undoubt- 
edly is  that,  when  engaged  in  the  trial  of  cases  under 
the  laws  of  the  United  States,  they  possess  all  the  powers, 
the  same  jurisdiction,  as  circuit  and  district  courts  of  the 
United  States  when  so  engaged:  U.  S,  v.  Haskins,  3 
Sawy.,  262;  Hujii   v.    Palao,   4   How.,   589. 

In  the  case  of  Clinton  v.  Englebrecht,  13  Wall.,  434, 
the  supreme  court  of  the  United  States  held  that  the  pro- 
vision of  the  organic  law  providing  that  the  legislative 
power  of  the  territory  should  extend  to  all  rightful  sub- 
jects of  legislation  consistent  with  the  constitution  of  the 
United  States,  and  the  provisions  of  that  act  gave  to  the 
territorial  legislature  the  authority  to  prescribe  the  method 
of  selecting  and  impaneling  jurors.  The  court  said:  "We 
are  of  the  opinion  that  the  making  of  the  jury-list  by  the 
county  court  was  not  a  judicial  act,"  and  held  that,  in  mak- 
ing the  selection,  the  judge  of  probate  and  selectmen  acted 
as  a  board,  and  not  as  a  judicial  body;  and  after  referring 
to  cases  arising  under  the  laws  and  constitution  of  the 
United  States,  further  said:  "The  process  for  summoning 
jurors  to  attend  in  such  cases  may  be  a  process  for  exercis- 
ing the  jurisdiction  of  the  territoral  courts  when  acting  in 
such  cases  as  circuit  and  district  courts  of  the  United 
States;  but  the  making  up  of  the  list  and  all  matters  con- 
nected with  the  designation  of  jurors  are  subject  to  the 


Digitized  by 


Google 


562  United  States  v.  Jones.        [Jan.  1888. 

regulation  of  territorial  law;  and  this  is  especially  true  in 
cases  arising  not  under  any  act  of  Congress,  but  exclu- 
sively, like  the  case  in  the  record  under  the  laws  of  the 
territory."  The  court  plainly  said  that  in  all  matters 
connected  with  the  designation  and  selection  of  jurors 
and  the  making  of  the  jury-list  the  selectmen  and  judge 
of  probate,  termed  the  'County  Court,',  did  not  exercise  ju- 
dicial authority;  that  the  members  of  that  body  acted  as 
a  board,  and  not  as  a  judicial  body.  The  court  said,  in 
substance,  that  the  process  for  summoning  jurors  to  at- 
tend in  cases  under  the  constitution  and  laws  of  the  United 
States  might  be  regarded  as  an  exercise  of  the  jurisdiction 
of  the  territorial  courts  when  acting  as  circuit  and  district 
courts  of  the  United  States.  And  the  court  said,  further, 
that  the  making  of  the  jury-list  and  all  matters  connected 
with  the  designation  of  jurors  were  subject  to  regulation 
by  territorial  law,  plainly  indicating  that  the  court  meant 
to  hold  that  matters  within  the  jurisdiction  of  the  terri- 
torial court,  when  acting  as  circuit  and  district  courts  of 
the  United  States,  in  cases  arising  under  the  laws  thereof, 
were  not  subject  to  regulation  by  territorial  law,  but  that 
matters  not  belonging  to  such  jurisdiction  were  subject 
to  such  local  laws  when  they  were  consistent  with  federal 
laws.  In  the  concluding  sentence  of  the  quotation  the 
court  recognizes  the  distinction  between  cases  arising  un- 
der the  laws  of  the  United  States  and  other  cases.  This 
opinion  recognizes  the  binding  effect  of  the  provision  of 
the  organic  act,  which  declares  that  the  district  courts  of 
the  territories  shall  have  and  exercise  the  same  jurisdiction 
in  all  cases  arising  under  the  constitution  and  laws  of  the 
United  States  as  is  vested  in  the  circuit  and  district  courts 
thereof:  Hombuckle  v.  Toombs ,  18  Wall,  648,  was  a 
civil  action  commenced  in  a  district  court  of  Montana. 
The  only  errors  considered  by  the  supreme  court  of  the 
United  States  were  based  on  the  intermingling  of  legal 
and  equitable''remedies  in  one  form  of  action.  Beferring 
to  the  sixth  section  of  the  organic  act  of  Montana,  wherein 
is  provided  that  the  supreme  and  district  courts  of  that 
territory,  respectively,  should  possess  chancery  as  well  as 
common  law  jurisdiction,  and  to  some  of  the  reasons  for 
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and  against  exercising  chancery  and  common  law 
jurisdictions  separately,  and  by  distinct  forms  and 
modes  of  proceeding,  the  court  said:  "Be  this,  however, 
as  it  may,  a  consolidation  of  the  two  jurisdictions  exists  in 
many  of  the  states,  and  must  be  considered  as  having  been 
well  known  to  Congress,  and  when  the  latter  body,  in  the 
organic  act,  simply  declares  that  certain  territorial  courts 
shall  possess  both  jurisdictions,  without  prescribing  how 
they  shall  be  exercised,  the  passage  by  the  territorial  as- 
sembly of  a  code  of  practice  which  unites  them  in  one  form 
of  action  cannot  be  deemed  repugnant  to  such  organic  act;" 
and  also  said  that  it  was  true  "that  the  district  courts  of 
the  territory  are  by  the  organic  act  invested  with  the  same 
jurisdiction  in  all  cases  arising  under  the  constitution  and 
laws  of  the  United  States  as  is  vested  in  tiie  circuit  and 
district  courts  of  the  United  States,  and  a  portion  of  each 
term  is  directed  to  be  appropriated  to  the  trial  of  such  cases. 
Whether,  when  acting  in  this  capacity,  the  said  courts  are 
to  be  governed  by  any  of  the  regulations  affecting  the  cir- 
cuit and  district  courts  of  the  United  States,  is  not  now  the 
question."  There  is  no  intimation  in  this  opinion  that  the 
district  courts  of  the  territory  should  not  be  governed  in 
their  jurisdiction  in  their  practice  in  all  cases  arising  under 
the  laws  of  the  United  States  by  the  rules  of  the  circuit 
and  district  courts  of  the  United  States.  In  the  case  of 
Retjnolds  v.  U,  S.,  98  U.  S.,  145,  the  court  said:  "The  in- 
dictment was  found  in  the  district  court  of  the  third  judi- 
cial district  of  the  territory.  The  act  of  Congress  in  rela- 
tion to  courts  and  judicial  officers  in  the  Territory  of  Utah, 
approved  June  23,  1874,  (18  St.,  253,)  while  regulating  the 
qualifications  of  jurors  in  the  territory,  and  prescribing  the 
mode  of  preparing  the  lists  from  which  grand  and  petit 
jurors  are  to  be  drawn,  as  well  as  the  manner  of  drawing, 
makes  no  provision  in  respect  to  the  number  of  persons  of 
which  a  grand  jury  shall  consist.  Section  808,  Rev.  St, 
requires  that  a  grand  jury,  impaneled  before  any  district 
or  circuit  court  of  the  United  States,  shall  consist  of  not 
less  than  sixteen  nor  more  than  twenty-three  persons,  while 
a  statute  of  the  territory  limits  the  number  in  the  district 
court  of  the  territory  to  fifteen.     The  grand  jury  which 
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found  this  indictment  consisted  of  6nly  fifteen  persons, 
and  the  question  to  be  determined  is  whether  the  section 
of  the  Revised  Statutes  referred  to,  or  the  statute  of  the 
territory,  governs  the  case.'*  It  was  held  that  the  district 
courts  of  tlie  territory  were  not  circuit  and  district  courts 
of  the  United  States,  but  were  courts  of  the  territory,  in- 
vested for  some  purposes  with  the  powers  of  the  courts  of 
the  United  States,  and  that  section  808  was  not  designed 
to  regulate  the  impaneling  of  grand  juries  in  all  courts 
where  offenders  against  the  laws  of  the  United  States 
could  be  tried,  but  only  in  the  circuit  »ncl  district  courts, 
and  that  the  territorial  courts  were  left  free  to  act  in  obedi- 
ence to  the  requirements  of  the  territorial  laws,  for  the 
time  being,  in  impaneling  the  jury.  In  support  of  its 
position  the  court  cited  Clinion  v.  Eiiglrhrechf,  and  Horn- 
buckle  V.  ToomhSy  supra.  The  former  of  these  cases,  as 
we  have  seen,  holds  that  the  county  court,  in  selecting  the 
jurors  and  making  the  jury-list,  acts  as  a  board  and  not  as 
a  court,  and  that  such  matters  did  not  belong  to  the  juris- 
diction of  the  court.  It  may  also  be  said  that  the  fixing  of 
the  number  of  grand  jurors  does  not  belong  to  the  juris- 
diction of  the  court.  The  number  is  not  determined  by 
the  courts,  but  the  law  determines  the  number.  The  court 
has  no  discretion  to  decide  upon  the  number  under  the 
laws  of  the  United  States,  or  under  the  laws  of  the  terri- 
tory; and  the  latter  case,  referred  to  above,  relates  to  the 
commingling  of  common-law  and  chancery  jurisdiction. 
In  the  case  of  Miles  v.  U.  &,  103  U.  S.,  304,  the  court 
said:  "It  is  insisted  on  behalf  of  the  defendant  in  error 
that  the  excluded  jurors  were  not  qualified  to  sit  in  the 
case.  In  impaneling  the  jury  the  court  was  bound  to  fol- 
low the  law  of  the  territory  on  that  subject,"  and  cited  Clin- 
ton V.  Englebrecht  and  Reynolds  v.  U,  >S.,  sitpra.  The 
question  related  simply  to  the  impaneling  of  the  jury.  The 
court  simply  followed  the  cases  cited.  The  organic  act 
and  the  laws  of  the  United  States  contemplate  that  the 
same  grand  and  petit  juries  shall  serve  in  the  district  courts 
of  this  territory,  in  the  trial  of  cases  under  the  laws  of  the 
United  States,  as  well  as  in  cases  under  the  laws  of  the  ter- 
ritory.     Section  4  of  an  act  of  Congress  in  force  June  23, 
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1874,  provides  for  the  preparation  of  a  jury-list  and  the 
drawing  of  jurors,  and  other  federal  laws  provide  for  their 
qualification  in  some  respects.  The  territorial  legislature 
has  also  prescribed  additional  rules  for  the  selection  of  and 
additional  qualifications  for  juroce.  This  territorial  law 
must  be  followed,  so  far  as  the*  law  of  the  United  States 
makes  no  express  provision,  in  the  selection  of  jurors,  or  the 
laws  of  the  United  States  prescribing  the  qualifications  of 
jurors  in  the  circuit  and  district  courts  thereof  must  be  fol- 
lowed. The  supreme  court  has  held  that  the  territorial  law 
must  be  observed.  There  was  necessity  for  so  holding,  but 
no  such  necessity  exists  for  following  the  territorial  law  in 
other  respects  in  the  trial  of  offenses  against  the  United 
States.  There  can  be  no  inconvenience  or  difficulty  in 
observing,  in  federal  cases  the  rules  governing  the  right 
to  separate  trial  in  the  circuit  and  district  courts  of  the 
United  States,  and  in  observing,  in  territorial  cases,  the 
rules  prescribed  by  the  statutes  of  the  territory. 

I  am  of  the  opinion  that  section  262  of  the  Laws  of  Utah, 
supra,  does  not  apply  to  cases  in  which  two  or  more  per- 
sons are  indicted  for  offenses  against  the  laws  of  the  United 
States;  that  the  district  court  of  the  territory,  in  granting 
separate  trials  in  such  cases,  is  governed  by  the  rules  of 
the  circuit  and  district  courts  of  the  United  States.  But 
if  it  were  conceded  that  section  262  did  apply,  then  I  would 
hold  that  there  was  no  error  in  overruling  the  motion  for 
a  separate  trial,  because  the  offense  for  which  the  defend- 
ants were  indicted  was  a  misdemeanor.  If  it  was  not  a 
felony,  then  the  granting  of  a  separate  trial  was  in  the 
discretion  of  the  court.  The  offense  of  which  the  defen- 
dants were  convicted  is  defined  and  punished  by  the  laws 
of  the  United  States.  We  must  therefore  look  alone  to 
these  laws  to  ascertain  its  rank  and  grade;  that  is  to  say, 
the  siatus  of  the  crime  must  be  determined  by  the  laws  of 
the  United  States.  Tested  by  those  laws,  bribery  of  a 
deputy  United  States  marshal  is  simply  a  misdemeanor. 
In  the  case  of  U.  S,  v.  Coppers niHh,  4  Fed.  Rep.,  198, 
Hammond,  J.,  said:  "But  aside  from  this,  nothing  is  bet- 
ter settled  than  that  we  cannot  look  to  the  state  laws  in  the 
criminal  jurisprudence  of  the  United  States  for  the  char- 
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acteristic  elements  which  go  to  make  up  an  offense  and 
enter  into  it  as  a  part  of  its  legal  stahis;  nor  to  the 
common  law;  nor  even  to  the  character  of  the  punishment" 
The  punishment  for  the  offense  was  a  fine  not  exceeding 
§1,000,  and  imprisonment  at  hard  labor  for  a  term  that 
might  extend  to  10  yeara  The  defendant  claimed  the 
ri^ht  to  challenge  10  jurors  under  section.  819  of  the  Re- 
vised Statutes  of  the  United  States.  It  is  as  follows: 
"When  the  offense  charged  is  treason  or  a  capital  offense, 
the  defendant  shall  be  entitled  to  twenty,  and  the  United 
States  to  five,  peremptory  challenges.  On  the  trial  of  any 
other  felony  the  defendant  shall  be  entitled  to  ten."  The 
court  held  that  the  crime  was  not  a  felony,  and  allowed 
but  three  challenges;  in  other  words,  that  the  offense  was 
a  misdemeanor.  All  kinds  of  bribery  are  in  this  country, 
under  our  common  law,  merely  misdemeanors.  2  Bish. 
Grim.  Law,  sec.  87.  But  it  is  said  that  section  1845, 
Corap.  Laws  Utah,  1876,  declares  that  felony  is  a  crime 
which  is  or  may  be  punished  with  death,  or  by  imprison- 
ment in  the  penitentiary,  and  that  every  other  crime  is  a 
misdemeanor.  This  provision  must  be  held  to  refer  to  of- 
fenses defined  by  the  territorial  laws  of  Utah.  The  terri- 
torial legislature  had  no  power  to  say  whether  a  crime  de- 
fined in  the  laws  of  the  United  States  was  a  felony  or  a 
misdemeanor.  There  is  no  such  crime  as  the  one  of 
which  the  defendant  was  convicted  defined  in  the  terri- 
torial laws.  The  United  States  confines  in  the  peniten- 
tiary all  persons  convicted  of  crime  under  her  laws  in  this 
territory,  and  sentenced  to  imprisonment.  Persons  con- 
victed of  contempt  of  court  and  other  petty  offenises 
against  the  laws  of  the  United  States  are  confined  in  the 
penitentiary  of  this  territory.  Yet  no  lawyer  ever  sup- 
posed that  they  were  made  felonies  thereby. 

In  Bank  v.  County  of  Yankton,  101  U.  S.,  129,  the 
court  said:  "The  territories  are  but  political  subdivisions 
of  the  outlying  dominion  of  the  United  States.  Their  re- 
lation to  the  general  government  is  much  the  sanle  as  that 
which  counties  bear  to  the  respective  states.  Congress  may 
legislate  for  them  as  a  state  for  its  municipal  organiza- 
tions."   No  principle  is  better  established  in  law  than  that 
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the  municipal  organizations  in  a  state,  such  as  counties  or 
cities,  have  no  authority  to  determine  the  rank,  grade,  cfr 
status  of  crimes  defined  in  state  laws.  They  cannot  make 
a  felony  a  misdemeanor  qr  a  misdemeanor  a  felony.  If  the 
federal  government  should  declare  a  crime  against  its 
laws  infamous,  the  territorial  legislature  would  have  no 
power  to  declare  it  otherwise;  or  if  the  federal  govern- 
ment shoxdd  not  /declare  it  so  the  territorial  govern- 
ment could  not  say  that  if  was  infamous.  And  if  Con- 
gress has  not  declared  a  crime  against  its  laws  a  felony, 
the  territorial  legislature  has  no  power  to  declare  it  sa 
The  territorial  law  relied  on  provides  that,  when  two  or 
more  defendants  are  jointly  indicted  for  a  felony,  either 
of  them  so  requiring  it  must  be  tried  separately.  It  does 
not  say  that  a  separate  trial  shall  be  granted  if  the  crime 
is  punished  by  confinement  in  the  penitentiary.  The  legis- 
lature must  be  presumed  to  have  known  the  law  of  the 
United  States,  and  if  it  had  intended  to  give  persons 
charged  with  misdemeanors  under  these  laws  a  separate 
trial,  as  a  matter  of  right,  if  the  punishment  was  by  con- 
finement in  the  penitentiary,  it  would  have  said  so.  The 
crime  is  referred  to  by  its  name,  its  rank,  not  by  the  pun- 
ishment. There  is  no  uncertainty  or  ambiguity  in  the  lan- 
guage, and  there  is  no  room  for  construction.  The  laws  of 
the  United  States  regard  the  offense  of  which  the  defend- 
ants were  convicted  as  a  misdemeanor,  and  we  should  so 
regard  it  It  is  claimed,  however,  that  the  territorial  law 
makes  all  bffenses  against  its  laws  felonies  that  may  be 
punished  by  imprisonment  in  the  penitentiary,  and  that, 
inasmuch  as  the  misdemeanor  with  which  the  defendant 
was  charged  was  punishable  by  imprisonment  in  the  pen- 
itentiary it  should  be  regarded  as  a  felony;  that  to  so  re- 
gard it  would  be  in  harmony  with  the  spirit  of  the  territo- 
rial statute.  The  case  in  hand  being  a  misdemeanor  already, 
it  does  not  come  within  the  terms  of  that  provision  of  sec- 
tion 262,  supra,  which  declares  that  two  or  more  persons 
indicted  for  a  felony  shall  be  entitled  to  a  separate  trial, 
as  a  matter  of  right;  but  it  is  plainly  within  the  terms  of 
the  provision  of  the  same  section  which  declares  that  in 
other  cases  the  defendants  jointly  indicted  may  be  tried 
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separately  or  jointly,  in  the  discretion  of  the  conrt.  The 
language  is  so  definite  and  certain  that  there  is  left  no 
room  for  construction.  In  holding  that  the  right  to  a  sep- 
arate trial  was  within  the  sound  discretion  of  the  court,  the 
the  court  followed  the  letter  of  the  territorial  statute  aa 
well  as  the  common-law  rul#,  and  the  rule  controlling  in 
all  cases  under  the  laws  of  the  United  States  tried  in  its 
courts.  Can  any  rule  of  interpretation  or  construction  be 
found  authorizing  the  court  to  disregard  the  plain  letter 
of  the  territorial  law,  the  letter  and  spirit  of  the  common 
law,  and  the  rule  applied  in  the  trial  of  offenses  under  the 
federal  laws  in  all  other  courts?  Whether  we  apply  the 
common  law  rule,  or  the  rule  applicable  in  the  trial  of 
United  States  cases  in  the  courts  thereof,  or  the  territorial 
law,  we  reach  the  same  conclusion  —that  the  granting  of 
separate  trials  to  defendants  was  within  the  sound  discre- 
tion of  the  court. 


SOCIETE  DES  MINES  D'AEGENT  ET  FONDEBIES 
DE  BINGHAM,  Appellant,  v,  RICHARD  MACK- 
INTOSH,  Respondent. 

Principal,  and  Agent. — Accommodate  Note  Given  to  Aoent.— M. 
was  agent  of  appellant,  and  its  financial  manager  as  M.  commer- 
cial director.  Defendant  with  knowledge  of  this  executed  a  note 
to  M.,  commercial  director,  as  a  personal  accommodation,  receiv- 
ing M.'s  personal  note  in  return.  At  same  time  M.  promised  not 
to  negotiate  the  not«,  or  use  it  except  as  an  accommodation  in  pre- 
sentinsf  correct  accounts  as  to  certain  mining  transactions.  The 
note  was  placed  in  appellant's  safe,  and  afterwards  M.  fled  the  coun- 
try. The  note  was  found  in  the  safe,  over  a  year  afterwards.  It  was 
presented  for  payment  and  payment  refused,  and  appellant 
brought  suit;  held,  that  appellant  was  payee  of  the  note. 

ZanEjC.  J.,  dissert  ting. 

Appeal  from  a  judgment  of  the  district  court  of  the 
third  district  and  from  an  order  refusing  a  new  trial 
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Action  upon  a  promissory  note,  setting  forth  note,  re- 
quest for  payment  and  non-payment.  No  allegation  of 
fraud  or  collusion  was  contained  in  the  complaint,  but  it 
alleged  that  the  plaintiff  had  been  doing  business  as  a  cor- 
poration in  Utah  ever  since  the  4th  day  of  August,  1879, 
and  that  defendant  had  had  business  relations  with  it;  and 
further,  that  plaintiff  during  such  time  kept  a  banking 
account  at  McComick  &  Co.'s,  under  the  name  of  F.  Med- 
hurst,  Commercial  Director,  or  some  abbreviation  thereof 
and  that  defendant  had  extensive  dealings  with  it  under 
such  designation. 

Defendant's  answer  denied  the  allegations  of  the  com- 
plaint, and  set  up  the  defense  of  the  note  being  given  as 
a  personal  accommodation  to  Medhurst,  and  also  alleged  a 
counter  claim  on  the  note  given  by  Medhurst  and  asked 
that  if  the  note  sued  on  by  plaintiff  be  held  obligatory, 
that  the  counter  claim  be  allowed. 

The  cause  was  tried  by  agreement  before  the  court 
without  a  jury,  and  the  court  made  the  following  findings  of 
fact: 

1st  The  plaintiff  from  a  time  prior  to  February  3rd, 
1882,  has  been  a  corporate  body  organized  under  the  laws 
of  the  Republic  of  France  and  doing  business  in  Utah. 

2nd.  From  about  August  4th,  1879,  until  after  Febru- 
ary 3d,  1882,  F.  Medhurst  was  an  agent  for  plaintiff  in 
Utah,  had  charge  of  its  commercial  business,  and  did  bus- 
iness for  the  plaintiff,  in  the  name  "F.  Medhurst,  Commer- 
cial Director,"  and  he  often  used  abbreviations  of  the  words 
"Commercial  Director,"  in  signing  business  papers  relat- 
ing to  business  of  said  plaintiff,  and  during  said  time  the 
said  Medhurst  also  transacted  business  for  himself  in 
Utah. 

3rd.  That  said  defendant,  for  the  accommodation  of 
said  Medhurst  personally,  and  without  any  consideration 
from  said  Medhurst  or  said  plaintiff,  on  the  3d  day  of  Feb- 
ruary, 1882,  made  and  delivered  to  said  Medhurst  person- 
ally the  $7,000  note  described  in  the  complaint,  and  said 
Medhurst  personally  is  the  payee  named  in  said  note,  and 
the  words  "Commercial  Director"  following  his  name  are 
descriptive  words  only,  and  the  note  was  not  made  or  de- 
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livered  to  the  plaintiff,  or  to  said  Medhurst  as  the  agent 
or  "Commercial  Director'*  of  the  plaintiff,  or  in  the  busi- 
ness of  the  plaintiff. 

The  evidence  showed  that  Medhurst  was  the  financial 
agent  of  the  company;  that  Medhurst  was  overdrawn  with 
his  company  almost  all  of  the  time.  The  first  check  was 
dated  October  4th,  1881,  payable  to  the  order  of  Mackin- 
tosh for  $4,500,  and  an  entry  upon  the  blotter  book  of  the 
plaintiff  as  follows:  "October  4tb,  bills  receivable  dr.,  to 
cash,  R.  Mackintosh,  note  dated  October  4th,  and  due  on 
or  before  February  1st,  1882,  bearing  10  per  cent  interest" 
This  entry  was  made  without  defendant's  knowledge  or 
consent.  Defendant  testified  that  he  had  never  borrowed 
any  money  of  the  plaintiff,  had  never  received  any  money 
from  it  except  for  sampling  ore,  had  never  owed  it  any 
money  and  had  never  given  such  a  note  to  the  plaintiff  and 
could  not  remember  about  the  check.  Witness  Fox  testi- 
fied that  he  made  the  entry  on  the  blotter-book  at  Med- 
hurst's  order,  that  he  could  not  remember  of  ever  having 
seen  such  a  note.  Evidence  showed  further  the  stub  of  a 
check  for  $1,700,  dated  February  1st,  1882,  drawn  by  Med- 
hurst, payable  to  his  own  order,  deposited  by  him  to  his 
private  account 

There  was  an  entry  on  the  stub  of  check  "F.  Medhurst, 
Commercial  Director,  loan  to  Mackintosh,  entered  Febru- 
'  ary  4th,"  made  in  the  handwriting  of  Fox,  the  book-keep>er, 
with  which  defendant  did  not  appear  to  be  connected  in 
any  other  way.  The  stub  indicated  that  the  money  on  the 
check  went  to  Medhurst,  and  the  books  of  Wells,  Fargo  & 
Co.,  where  Medhurst  kept  his  private  account,  showed  on 
February  1st,  1882,  a  deposit  of  $1,700  to  Medhurst's  pri- 
vate account  Defendant  testified  that  he  never,  before 
the  trial,  heard  of  or  saw  this  check. 

The  evidence  further  showed  that  on  February  1st,  1882, 
Medhurst  was  indebted  to  the  company  in  the  sum  of 
$3,917.16.  Also  on  February  4th,  1882,  a  check  for  $1,500 
dated  February  4th,  1882,  drawn  by  Medhurst  as  Com- 
mercial Director,  payable  to  the  order  of  Mackintosh.  De- 
fendant testified  that  he  and  Medhurst  were  sitting  in  the 
office,  Medhurst  drew  the  check,  handed  it  over  to  him. 
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he  endorsed  it  and  handed  it  back  to  Medhursi  The 
books  pf  Wells,  Fargo  &  Co.  showed  a  deposit  on  that  day 
of  $1,500  by  Medhnrst  to  his  own  private  account.-  On  the 
stub  of  the  check  was  written  loan  to  Mackintosh.  De- 
fendant testified  that  he  got  nothing,  but  simply  indorsed 
the  check  because  Medhurst  asked  him  to  do  so. 

The  evidence  further  showed  that  on  February  4,  1882, 
Medhurst  directed  Fox,  the  book-keeper,  to  enter  on  the 
stub  of  the  check  for  $1,700,  that  it  was  a  loan  to  Mackin- 
tosh, and  on  the  stub  of  the  check  for  $1,500  that  it  was  a 
loan  to  Mackintosh,  and  on  the  blotter  book  $7,000  bills 
receivable  dr.  to  note  of  Mackintosh,  which  entries  were 
made  without  defendant's  knowledge  or  consent. 

The  testimony  bearing  on  the  giving  of  the  $7,000  note 
was  as  follows:  Mackintosh  testified  that  Medhurst  repre- 
sented to  him  that  in  negotiating  for  the  Hecla  mine  in 
Montana,  he  and  two  associates  were  out  expenses  in  the 
sum  of  $7,000,  and  that  he  wanted  to  borrow  a  note  for 
that  amount  as  an  asset  for  himself  and  his  associates,  that 
it  was  a  mere  matter  of  form,  that  the  negotiation  had 
fallen  through,  and  that  the  Old  Telegraph  mine  was 
being  transferred;  that  he  stepped  up  to  Medhurst's 
office;  that  there  the  two  notes  Medhurst  to  Mackintosh 
and  Mackintosh  to  Medhurst  were  drawn,  and  the  memor- 
andum given  by.  Medhurst;  that  Medhurst  then  told  Fox 
that  the  note  was  Medhurst's  personal  property  and  was 
not  to  be  negotiated,  and  the  transaction  was  concluded 
there;  that  there  Medhurst  gave  Fox  an  order  about  a 
check,  and  a  check  for  $1,500  was  drawn  and  handed  over 
to  him,  and  he  endorsed  it  and  handed  it  back  to  Medhurst, 
supposing  it  was  on  the  transfer  of  the  account;  that  he 
had  talked  with  Medhurst  once  since  about  getting  back 
his  note,  but  Medhurst  had  replied  that  the  arrangements 
were  not  complete,  but  that  he  would  hand  him  back  his 
note  in  a  little  time;  that  in  1884  Medhurst  had  left  the 
country  under  a  cloud.  Fox  testified  that  the  note  was 
given  to  him  by  Medhurst,  with  orders  not  to  negotiate 
it,  and  that  it  was  put  in  the  safe,  and  remained  there 
until  some  time  in  1884.  The  other  facts  appear  in  the 
opinions. 
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Messrs,  Marshall  &  Royle,  for  appellants. 

Messrs.   Bennett,    Harkness   &  Kirkpatrick,    for   re- 
spondent. 

BOREMAN,  J. : 

The  plaintiff  (appellant)  sued  the  defendant  (respond- 
ent) upon  a  promissory  note  as  maker.     Upon  the  trial, 
judgment  was  rendered  for  the  defendant     The  plaintiff 
moved  for  a  new  trial,   which,   being  overruled,   he   ap- 
pealed to  this  court  from  both  the  judgment  and    from 
the  order  overruling  the   motion   for  a   new   trial.     The 
facts  of  the  case  are  substantially  as  follows:   The  plaintiff 
had  since  1879  been  engaged  in  mining  in  Utah.     It  was 
represented  in  the  territory  by  F.  Medhurst  and  C.  B. 
Cohen.     Medhurst  was  the  manager  of  its  financial  affairs, 
under  the  style  of  "Commercial  Director."     Cohen  was  the 
general  manager  of  the  mines.     The  defendant,  prior  to 
and  during  that  time,  had  been  engaged  in  the  business 
of  sampling   ores,  with  oflSce  at   Salt  Lake  City.     The 
plaintiff  had  its  ores  sampled  by  the  defendant.     The  ac- 
counts for  sampling  were  made,  out  in   the  name  of  the 
company,  and  the  checks  given  for  money  to  pay  such  ac- 
counts were  usually  signed,   "F.   Medhurst,   "Commercial 
Director,"  or  "F.  Medhurst,  Com.   Dir."     The   financial 
business  of  the  company  was  transacted  in  the  name  of 
"F.  Medhurst,   Commercial  Director."     This   manner  of 
transacting  the  business  of   the  company  was  known  to 
the  defendant.     On  the  3d  of  February,  1882,   Medhurst 
asked  the  defendant  to  execute    to  him    his    promissory 
note  for  $7,000,  as  a  matter   of   accommodation   to  him 
(Medhurst).     The   note    was,    as    the    defendant  under- 
stood, to   be   used   as   an    asset   in    the  transfer  of  the 
plaintiffs  mining  property  here  in  Utah,  in  connection 
with  some  indefinite  deal  in  regard  to  the  Hecla  mine  in 
Montana.     It  was  a  personal  accommodation  to  Medhurst, 
to  enable  him,  in  the  transaction,  to  present  apparently 
correct  accounts.     Medhurst  promised  the  defendant  that 
the  note  should  not  be  negotiated,  but  should  be  held  only 
as  such  asset.     The  note  which  Medhurst  presented,  under 
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this  arrangement,  for  the  defendant's  signature,  was  made 
payable  to  "F.  Medhurst,  Commercial  Director."  At  the 
same  time,  in  return  for  the  defendant's  action,  Medhurst 
executed  and  delivered  to  the  defendant  his  note  for  tht) 
same  amount,  and  payable  at  the  same  date,  and  signed 
"F.  Medhurst,  Com."  Medhurst,  also,  at  the  same  time, 
wrote  and  delivered  to  the  defendant  a  letter,  stating  that 
the  note  which  the  defendant  had  made  was  a  personal  ob- 
ligation to  himself,  not  for  value,  but  in  exchange  for  a  not© 
of  like  amount,  term,  and  interest,  given  to  defendant  by 
Medhurst,  and  therein  promising'  not  to  discount  or  other- 
wise use  the  note.  This  letter  was  signed,  "F.  Medhurst." 
At  the  same  time,  and  as  part  of  the  same  transaction,  the 
defendant  received,  indorsed  and  handed  back  to  Med- 
hurst a  check  in  the  usual  form,  on  McCornick  &  Co., 
bankers,  for  $1,500.  The  deposits  of  the  plaintiff  were 
kept  at  that  bank  under  the  name  of  "F.  Medhurst,  Com- 
mercial Director,"  and  the  check  was  signed,  "F.  Medhurst, 
Com.  Dir."  In  addition  to  the  ore-sampling  checks  re- 
ferred to,  the  plaintiffs  check-books  show  two  other  checks 
of  prior  date,  the  one  for  $4,500,  and  the  other  for 
$1,700,  to  have  been  drawn  in  favor  of  the  defendant. 
The  one  for  $4,500  was  shown  to  the  defendant,  and  he 
recognized  his  signature,  but  did  not  remember  the  cir- 
cumstance of  giving  it.  He  had  no  recollection  of  the 
$1,700  check.  Medhurst  handed  the  $7,000  note  of  the  de- 
fendant to  the  company's  book-keeper,  telling  him  that  it 
was  not  to  be  negotiated;  that  it  was  a  personal  matter, 
and  he  himself  would  attend  to  it.  That  was  the  last 
time,  so  far  as  the  evidence  discloses,  that  Medhurst  saw 
the  note.  The  book-keeper  placed  it  in  the  company's  safe, 
among  company  papers.  Some  private  papers,  also,  of 
Medhurst  were  in  the  safe.  Some  time  after  this  Med- 
hurst disappeared,  and  thereafter  the  company  took  pos- 
session of  the  safe  and  contents.  This  note  of  $7,000 
sued  on  was  found,  among  other  papers,  in  the  safe,  and 
the  plaintiff  had  it  presented  to  the  defendant  for  pay- 
ment,' and  payment  demanded.  Payment  was  refused; 
the  defendant  claiming  that  it  was  a  personal  affair  between 
Medhurst  and  himself,  and  without  money  consideration, 
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but  given  merely  for  the  accommodation  of  Medburst.  The 
company  then  brought  this  action.  Judgment  was  given, 
in  the  court  below,  for  the  defendant,  and  thereupon  the 
plaintiff  appealed  to  this  court. 

The  first  question  for  our  consideration  is  as  to  who  is 
the  payee  of  the  §7,000  note  sued  on.  The  plaintiff  claims 
to  be  the  payee,  and  the  defendant  claims  that  Medhurst 
individually  is  the  payee.  Upon  the  face  of  the  note,  it  is 
made  payable  to  "F.  Medhurst,  Commercial  Director." 
The  courts  have  sometimes  held  that,  in  such  a  case,  an 
action  may  be  maintained* in  the  name  of  either  the  agent 
or  the  principal.  If  the  transaction  was  known  to  be  with 
the  principal,  but  through  the  agent,  it  would  be  especially 
proper  that  the  suit  be  in  the  name  of  the  principal.  But 
if 'the  agent  were  acting  apparently  on  his  own  behalf  or  re- 
sponsibility, or  as  holding  the  property  in  trust,  having 
given  full  security  to  his  principal,  as  in  case  of  a  guardian 
who  has  given  bond  for  the  property  intrusted  to  him,  an 
action  in  the  name  of  the  agent  would  be  proper,  and  the 
affix  of  the  word  "guardian"  might  be  treated  as  descripiio 
personcp.  The  true  rule  evidently  is  that  recognized  by 
the  supreme  court  of  the  United  States  in  the  case  of  Bank 
V.  Bank,  5  Wheat,  326,  namely,  that  where,  on  the  face  of 
the  paper,  circumstances  appear  from  which  it  might  rea- 
sonably be  inferred  that  it  was  either  a  private  paper  or  an 
official  one,  the  matter  being  in  doubt,  extrinsic  evidence 
was  proper  to  remove  the  doubt  In  that  case  the  action 
was  based  upon  a  check  dated  at  "the  Mechanics'  Bank  of 
Alexandria,  and  the  body  of  it  read,  "Cashier  of  the 
Bank  of  Columbia,  pay  to  the  order  of  P.  H.  Minor,  Esq., 
ten  thousand  dollars,  and  signed  "Wm.  Patton,  Jr."  The 
Mechanics'  Bank  was  sued  on  the  check,  and  in  defense 
set  up  that  it  was  not  the  check  of  the  defendant  bank,  but 
was  the  individual  check  of  Patton.  Parol  evidence 
showed  that  Patton  was  the  cashier  of  the  defendant,  and 
that  Minor  was  its  teller;  that  the  check  used  was  taken 
from  a  book  of  blank  checks  kept  for  use  by  the  cashier 
in  his  official  capacity;  that  the  cashier  had  frequently  used 
the  blanks  out  of  that  check-book  in  his  official  transac- 
tions; that,  in  using  these  blanks  officially,  he  signed  them 
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with  the  words  "Cas."  or  "Ca."  added  to  his  name,  and  that 
there  was  no  other  diiference  between  those  checks  and  the 
one  in  question  in  that  action;  that,  although  these  check- 
books were  intended  for  the  use  of  the  bank,  yet  the  checks 
were  sometimes  used  for  other  purposes;  that,  in  the  cor- 
respondence of  the  bank,  the  cashier  generally  added  to 
his  name  some  words  designating  his  official  capacity  as 
cashier,  but  this  was  not  always  done,  nor  was  it  deemed 
indispensible,  if  from  other  circumstances  the  correspond- 
ence appeared  to  be  official.  The  evidence  showed  that 
the  cashier  of  the  bank  upon  which  it  was  drawn,  con- 
sidered the  check  to  be  the  official  check  of  Patton,  as  did 
also  the  cashier  of  the  Branch  Bank  of  the  United  States, 
through  which  it  passed.  Evidence  was  likewise  intro- 
duced, in  behalf  of  the  Mechanics'  Bank,  to  show  that 
Patton,  at  the  time  he  drew  the  check,  declared  that  it 
was  his  private  individual  check,  that  he  had  funds  in 
the  Bank  of  Columbia  to  meet  it,  and  that  it  was  passed 
by  him  to  the  Mechanics'  Bank  as  the  individual  check  of 
Patton;  and^  fufther,  that  the  Mechanics'  Bank  paid  to 
Patton  the  amount  of  the  check.  The  court,  in  referring 
to  the  character  of  the  evidence  introduced  to  show  the 
check  to  have  been  an  official  and  not  a  private  transaction, 
said:  **The  evidence  resorted  to  for  this  purpose  was  the 
most  obvious  and  reasonable  possible,  namely,  that  this  was 
the  appropriate  form  of  an  official  check;  that  it  was  in 
fact  cut  out  of  the  official  check -book  of  the  bank,  and  noted 
on  the  margin;  that  the  money  was  drawn  in  behalf  of  and 
applied  to  the  use  of  the  Mechanics'  Bank;  and  by  all  the 
banks,  and  all  the  officers  of  the  banks,  through  which  it 
passed,  recognized  as  an  official  transaction.  It  is  true,  it 
was  in  evidence  that  this  check  was  credited  to  Patton's 
own  account  on  the  books  of  his  bank;  but  it  was  done  by 
his  own  order,  and  with  the  evidence  before  his  eyes  that 
it  was  officially  drawn."  So,  in  the  case  at  bar,  the  fact 
that  the  defendant  considered  the  note  as  private,  and  not 
official,  and  that  it  was  so  declared  by  Medhurst,  counted 
as  nothing  when  all  the  indicia  of  official  character  were 
given  to  the  note  by  the  defendant  and  by  Medhurst.  The 
note   was  drawn  payable   to  "F.  Medhurst,  Commercial 
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Director"-  the  appropriate  form  of  a  note  payable  to  the 
plaintiff  according  to  the  style  of  carrying  on  the  financial 
business  of  the  plaintiff  in  this  territory.  The  money  was 
drawn  from  the  plaintiff  on  behalf  of  the  defendant,  and 
applied,  by  his  direction,  to  the  private  account  of  Med- 
hurst.  The  name  of  Medhurst,  with  the  words  "commer- 
cial director,"  or  some  contraction  thereof,  was  recognized 
by  the  banks,  and  officials  of  the  banks,  where  such  name, 
with  the  affix,  appeared;  and  the  defendant,  in  addition 
thereto,  had  transacted  business  with  the  plaintiff  fre- 
quently under  that  name  and  style.  We  see,  therefore,  no 
escape  from  the  conclusion  that  the  plaintiff  was  the  payee 
of  the  note.  All  of  the  facts  point  that  way,  except  that 
the  defendant,  in  signing  the  note,  intended  to  make 
himself  liable  to  Medhurst  pers(mally.  But  so  did  Patton 
in  the  case  referred  to;  but  that  did  not  change  the  case. 
The  defendant's  own  negligence  is  to  blame  for  not  doing 
what  he  intended  to  do.  He  paid  very  little  attention, 
if  any,  to  the  form  of  the  note.  He  was  trusting  to  the 
words  of  his  friend,  Medhurst,  when,  at*  the  very  time, 
Medhurst's  acts  were  different  from  his  words.  He 
allowed  himself  at  that  very  moment  to  be  used  by  Med- 
hurst to  draw  money  from  the  company,  and  place  it  to  the 
credit  of  Medhurst,  and  he  allowed  that  friend  to  use  his 
name  to  deceive  and  defraud  the  company  by  presenting 
a  false  voucher,  when  from  his  own  testimony  we  learn 
that  he  knew  that  Medhurst  proposed  using  the  note  as  a 
voucher  in  the  transfer  of  its  property  in  a  trade  in  which 
Medhurst  was  in  some  way  interested.  The  note  was  given 
to  make  Medhurst's  accounts  appear  correct  when  they 
were  otherwise;  and  they  were  still  otherwise  when  de- 
fendant last  spoke  to  Medhurst  about  the  matter,  for  he 
was  not  then  ready  to  return  the  note  to  the  defendant. 
We  do  not  consider  it  important  that  the  defendant  did 
not  have  in  his  mind  at  the  time  the  idea  of  deceiving 
the  plaintiff.  A  false  front  was  to  be  presented  to  some 
one;  and,  although  the  defendant  did  not  have  it  in  his 
mind  to  deceive  the  plaintiff,  he  did  not  inquire  to  whom 
the  false  front  was  to  be  presented,  but  acted  extremely 
negligently  and  indifferently  in  the  matter,  trusting,  no 
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doubt,  implicitly  to  the  good  faith  of  Medhurst.  We  do 
Dot  see  how  either  the  defendant  or  Medhurst  could  con- 
sider the  transaction  as  one  personal  to  Medhurst,  when  at 
that  very  time  the  defendant  signed  a  chock  as  a  part  of 
the  transaction,  whereby  $1,500  wore  taken  out  of  the  com- 
pany's funds  in  McCornick's  bank,  and  transferred  to  Med- 
hurst's  private  account  in  Wells,  Fargo  &  CJo.'s  bank. 
The  defendant  does  not  seem  to  have  looked  at  the  face 
of  the  check,  but  indorsed  it  blindly,  at  the  request  of 
Medhurst.  The  whole  transaction  shows  that,  although 
Medhurst  told  the  defendant  that  the  note  was  a  personal 
matter,  Medhurst  did  not  so  consider  it.  He  immedi- 
ately had  the  company's  book  to  show  the  transaction  as 
a  company's  affair.  He  probably  intended  to  save  the  de- 
fendant harmless,  and  to  do  so  gave  him  a  note  for  a  like 
amount,  and  the  defendant  has  it;  but  it  cannot  avail 
against  a  company  from  which  value  has  passed  for  the 
first  note,  and  in  ignorance  of  the  counter-note.  The 
defendant  intended  that  the  note  he  gave  was  to  be  acted 
upon  by  some  one.  He  saw  it  acted  upon  by  the  company, 
through  its  agent,  immediately  upon  its  execution,  by  its 
parting  with  its  money  upon  a  check  indorsed  by  the  de- 
fendant. Where  such  is  the  case,  the  party  is  responsible, 
and  is  estopped  from  denying  his  liability:  Bigelow,  Estop  , 
489,  490;  Freeman  v.  Cooke,  2  Exch.,  654. 

It  cannot  be  said  that,  because  Medhurst  was  the  agent 
of  the  plaintiff,  therefore  the  agent's  knowledge  was  the 
company's  knowledge,  and  the  plaintiff  was  bound  by  his 
acts  in  giving  the  note  and  letter  to  the  defendant,  and  in 
stating  to  him  that  the  transaction  was  a  private  personal 
affair.  Where  a  party  combines  with  the  agent  in  such  a 
way  as  to  cause  the  principal  to  be  wronged  out  of  his  prop- 
erty or  money,  the  knowledge  of  the  agent  is  not  the  know- 
ledge of  the  principal,  nor  is  the  principal  bound  by  the 
acts  of  the  agent.  Insurance  Co,  v.  Minch,  53  N.  Y.,  144; 
Bank  v.  Moti,  39  Barb.,  180;  Piedmont  v.  Etring,  92  U.  S., 
377.  It  is  a  general  rule  that  the  principal  is  bound  by  the 
knowledge  of  his  agent,  but  this  rule  is  based  upon  the 
principle  of  the  law  that  it  is  the  agents  duty  to  communi- 
cate to  his  principal  the  knowledge  which  he  has  respect- 
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ing  the  subject-matter  of  negotiation,  and  upon  the  pre- 
sumption that  he  will  perform  his  duty ;  and  that  is  the 
doctrine  inculcated  by  the  case  of  DisUllcd  Spirits,  11 
Wall.,  356,  cited  by  the  defendant.  But  the  rule  based 
upon  such  a  principle  of  law  cannot,  in  reason,  be  invoked 
by  one  who  knows  at  the  time  that  the  agent  is  violating 
the  rule,  and  intends  to  deceive,  rather  than  inform,  his 
principal  in  regard  to  the  matter.  It'  the  company  be  taken 
as  being  informed  of  the  true  object  of  the  not^,  and  the 
company  was  the  one  seeking  to  present  a  false  front,  then 
it  was  not  a  personal  matter  of  Med  hurst,  but  it  was  a 
transaction  with  the  company,  and  the  company,  not  having 
given  value  for  it,  the  defendant  is  liable.  We  do  not  think 
that  the  case  of  Bank  v.  Tototi  of  New  Milford,  36  Conn.,  93, 
is  authority  for  applying  the  general  rule  in  a  case  like  the 
one  at  bar.  In  that  case  it  appears  that  one  J.  J.  Conkling 
was  the  cashier  of  a  bank,  and  at  the  same  time  the  treas- 
urer of  a  town.  In  his  capacity  of  treasurer  of  the  town 
he  made  a  note  as  the  note  of  the  town — the  town 
authorities  being  ignorant  of  the  matter;  and,  in  his  ca- 
pacity of  cashier,  he  discounted  the  note,  and  put  the 
money  in  his  own  pocket.  The  court  said  that,  if  he  pur- 
posed to  pledge  the  credit  of  the  town,  the  act  was  a  gross 
fraud  upon  the  town ;  and  that  if  he  did  not  so  intend,  but, 
instead  thereof,  intended  to  restore  the  money,  and  take 
out  the  note,  and  let  the  town  know  nothing  of  the  transac- 
tion, then  there  was  no  meeting  of  minds  necessary  to 
create  a  contract  that  would  support  the  action ;  that  the 
contract,  if  any  was  made,  was  made  by  Conkling  on  be- 
half of  the  bank.  No  other  mind  than  his  met  the  mind 
of  the  agent  of  the  town  in  making  the  contract.  No  other 
mind  than  his  was  called  to  act  in  the  matter.  He  was 
agent  of  the  bank,  and  had  full  knowledge  of  the  fraud;  and 
that  now  the  bank,  if  it  ratify  his  contract,  and  confirm 
his  agency,  must  accept  his  knowledge,  and  be  bound  by 
it,  precisely  as  if  the  loan  had  been  made,  and  the  know- 
ledge had,  by  the  board  of  directors.  In  the  case  at  bar 
the  contract  was  not  made  in  the  brain  of  the  agent  alone 
of  the  company,  but  by  the  active  co-operation  of  the  de- 
fendant himself.     It  was  not,  therefore,  a  fraud  on  the  de- 
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f endaui  The  agent  Medhurst,  had  full  knowledge  of  the 
fraud,  but  the  active  co-operation  of  the  defendant  enabled 
him  to  commit  it,  and  it  would  not  have  been  committed 
without  such  co-operation.  If  the  authorities  of  the  town 
of  Milford,  other  than  the  same  person  who  was  the  bank's 
own  agent,  in  the  case  referred  to,  had  joined  in  the  fraud, 
there  would  have  been  good  reason  for  holding  the  town 
responsible;  the  transaction  being  in  the  regular  course  of 
business  and  for  value.  There  is  nothing  in  that  case  that 
would  militate  against  the  doctrine  as  laid  down  in  Insur- 
ance Co,  V.  MiTich,  above  referred  to.  As  said  there,  the 
rule  was  made  for  the  protection  of  innocent  third  persons, 
and  not  to  f urthef  frauds  upon  the  principal. 

As  the  case  will  have  to  be  reversed,  a  further  examina- 
tion of  the  exceptions  and  alleged  errors  is  unnecessary. 
The  judgment  and  order  overruling  the  motion  for  a  new 
trial  are  reversed,  and  the  cause  remanded. 

Henderson,  J.,  {concurring,) 

I  concur  with  my  brother  Boreman  that,  under  the  cir- 
cumstances of  this  case,  the  plaintiff  is  the  payee  of  the 
note  upon  which  this  suit  is  brought.  I  am  of  opinion 
that  the  third  finding  of  fact,  that  the  note  was  given  with- 
out- consideration,  is  not  supported  by  the  evidence.  The 
check  for  $1,500  must,  in  my  judgment,  be  regarded  as  a 
consideration,  to  that  extent,  for  the  note.  The  defendant 
made  his  note  to  the  plaintiff,  and  at  the  same  time,  and 
as  part  of  the  same  transaction,  he  'received  the  plaintiff's 
check  for  $1,500,  drawn  by  it  on  its  funds  in  the  bank,  and 
he  indorsed  this  check,  and  delivered  it  to  Medhurst  in  a 
transaction  which  was  purely  personal  between  him  and 
Medhurst.  The  transaction  is  the  same  as  though  defend- 
ant had  taken  the  check  to  the  bank  and  drawn  the  money, 
and  then  delivered  the  money  to  Medhurst.  It  is  true  that 
Medhurst  was  the  agent  of  plaintiff;  and  if  the  defendant 
had  made  the  entire  transaction  with  Medhurst  as  agent, 
supposing  and  understanding  that  it  was  for  the  benefit  of 
the  plaintiff,  and  that  he  was  dealing  with  it  all  the  time, 
it  would  be  different.  But  he  gave  his  note  to  the  plain- 
tiff, and  received  the  plaintiff's  check,  and  indorsed   it  to 
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Medhurst  who  actually  drew  the  money,  and  claims  that 
the  whole  transaction  \ra8  with  Medhurst  personally.  He 
must  be  charged  with  notice  that  Medhurst  could  not  deal 
in  this  way  with  his  principal. 

Zane,  C.  J.,  (dissenting,) 

I  dissent  from  the  judgment  of  the  court  It  appears, 
from  the  pleadings  and  evidence  in  this  case,  that  th©  ap- 
pellant, at  the  time  of  the  transaction  in  question,  was  a 
corporation  by  virtue  of  the  laws  of  the  Republic  of  France, 
by  the  name  of  "Societe  des  Mines  D' Argent  et  Fonderies 
de  Bingham,"  and  that  it  was  working  the  Old  Telegraph 
mine,  situated  in  Utah;  that  it  appointed  F.  Medhurst  its 
commercial  agent  to  conduct  the  financial  business  of  the 
mine,  and  sent  him  here;  that  appellant's  account  at  the 
bank,  and  other  business  transactions,  were  in  the  name 
of  "F.  Medhurst,  Commercial  Agent,"  or  some  abbrevia- 
tion thereof,  and  that  one  Cohen  was  general  manager  of 
the  mine,  and  M.  C.  Fox  was  appellant's  book-keeper,  act- 
ing under  the  direction  of  Medhurst.  It  also  appears 
from  the  evidence  that  defendant.  Mackintosh,  was  en- 
gaged in  business  in  Salt  Lake  City,  and  as  an  ore  sampler 
in  the  usual  course  of  his  business,  received  and  sampled 
the  Old  Telegraph  ores  shipped  to  him,  paid  the  back 
freight,  and  sent  in  his  bills,  and  received  checks  on  Mc- 
Cornick  &  Co.,  bankers,  and  in  that  way  he  received  pay- 
ment. It  appears,  further,  that  Medhurst  was  also  doing 
business  for  himself  and  on  his  own  account;  that  ia  one 
transaction,  unconnected  with  the  business  of  plaintiff,  the 
defendant  paid  him  about  $10,000  as  his  share  of  the  pro- 
ceeds, and  that  defendant  had  great  confidence  in  the  finan- 
cial ability,  business  capacity,  and  integrity  of  Medhurst, 
although  he  had  never  known  him  until  he  took  charge  of 
the  appellant's  business,  nearly  three  years  before  the  note 
sued  on  was  given.  Under  these  circumstances,  it  ap- 
pears, Medhurst  called  at  defendant's  office  during  busi- 
ness hours,  and  said  to  him,  as  defendant  testified,  that  he 
wanted  defendant  to  do  him  a  favor;  that  Cohen,  Watten- 
wiler  and  himself  had  been  negotiating  for  the  Hecla  mine 
in  Montana;  that  the  expenses  of  the  negotiation  amounted 
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to  $7,000;  and  that  he  wished  to  borrow  defendant's  note 
for  that  amount  for  himself.  Defendant  testified  that  he 
knew  all  three  of  the  men,  and  had  confidence  that  Med- . 
hnrst  was  telling  him  the  truth;  that  defendant  went  to 
Medhurst's  office  with  him,  and  had  some  conversation 
with  respect  to  the  matter,  in  which  Medhurst  said  that 
he  would  give  his  note  to  defendant  in  exchange,  and  a 
letter  explaining  the  transaction;  that  the  notes  and  the 
letter  were  then  signed  and  delivered.  They  are  as  fol- 
lows: 

"3rd  February,  1882, 

Salt  Lake  City,  Utah. 

"Six  months  after  date,  for  value  received,  I  promise  to 

pay  to  F.  Medhurst,  Commercial  Director,  or  order,  the 

sum  of  seven  thousand  dollars  ($7,000)   together  with  in- 

terest  at  the  rate  of  ten  (10)  per  cent,  per  annum. 

K.  Mackintosh.*' 

"3rd  February,  1882, 

Salt  Lake  City,  Utah. 

"Six  months  after  date,  for  value  received,  I  promise  to 

pay  R.  Mackintosh,  or  order,  the  sum  of  seven  thousand 

dollars,    ($7,000),  together  with  interest  at   the   rate  of 

ten  (10)  per  cent,  per  annum. 

"F.  Medhurst, 
Com." 

"3rd  February,  1882, 

Salt  Lake  City,  Utah. 
"My  Dear  Mackintosh: 

The  object  of  the  present  is  to  state 
that  you  have  this  day  given  me,  as  a  personal  obligation 
to  myself,  your  note  of  $7,000,  payable  in  six  months,  to* 
gether  with  interest  at  rate  of  ten  per  cent  per  annum, 
and  not  for  value  received,  said  note  being  given  in  ex- 
change for  one  of  mine  of  like  amount,  term,  and  inter- 
est; and  I  hereby  pledge  myself  not  to  discount  or  in  any 
way  make  use  of  your  said  note;  and  thank  you  for  the 
favor  conferred, 

F.  Medhurst." 
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The  first  note  is  the  one  in  suit,  and  the  defendant  tes- 
tifies that  it  was  given  to  Medhurst  as  an  accommodation 
to  him,  that  the  second  note  was  given  as  a  memorandum 
to  be  held  until  the  first  should  be  returned,  and  that  the 
above  letter  states  the  transaction  truly.  Fox  testified  that 
Medhurst  gave  the  note  sued  on  to  him,  and  told  him  to 
put  it  in  the  safe,  and  not  to  negotiate  it;  that  h©  put  it  in 
an  envelope  by  itself,  and  then  in  a  drawer  in  the  safe. 
Medhurst's  private  papers  and  the  company's  papers  were 
in  the  same  safe,  and  no  other  delivery  to  defendant  is 
shown.  Nearly  two  years  afterwards  demand  of  payment 
was  make  on  defendant.  The  note  was  found  in  the  safe 
after  Medhurst  had  left  the  country.  The  main  question 
in  issue  is,  was  Medhurst  the  payee  of  the  note,  or  was  the 
coiporation  the  payee?  The  name  of  the  plaintifiF  does 
not  appear  in  the  note.  Medhurst  is  payee  on  its  face;  and 
in  the  absence  of  proof  of  extrinsic  facts,  the  court  oonld 
hold  the  words  "commercial  director"  descriptive  only: 
Moss  V.  Livingston,  4  N.  T.,  208.  Therefore  the  plain- 
tiff was  compelled  to  resort  to  extrinsic  evidence,  and  to 
assume  the  burden  of  proof,  in  order  to  show  that  it  was 
the  payee  ;and  the  defendant  was  required  to  furnish  evi- 
dence only  to  meet  this,  and  to  support  the  legal  efifect  of 
the  terms  of  the  note.  The  note  was  found  in  an  envel- 
ope by  itself.  It  is  true  that  it  was  in  defendant's  safe; 
but  Medhurst's  private  papers  were  also  there,  so  that  the 
place  where  the  note  was-  found  affords  no  inference  of 
ownership.  It  is  true,  also,  that  the  entries  made  in  plain- 
tiff *s  books  indicate  that  defendant  at  different  times  had 
borrowed  of  plaintiff  sums  of  money  amounting  to  S7,000, 
and  that  the  note  sued  on  was  given  to  secure  that  sum; 
but  the  evidence  shows  beyond  all  question  that  defend- 
ant never  borrowed  any  money  of  the  plaintiff,  and  that 
the  entries  were  made  by  Fox,  under  the  direction  of 
Medhurst,  without  any  knowledge  on  the  part  of  Fox,  and 
without  the  knowledge  or  consent  of  defendant  These 
entries  are  explained  by  the  fact  that  Medhurst,  as  the 
agent  of  the  plaintiff,  had  used  $7,000  of  its  money  on 
his  own  account,  and  that  he  was  expecting  an  inspection 
of  the  books  he  was  keeping  by  a  representative  of  the 
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company  from  France,  and  he  desired  that  the  books 
should  show  that  some  responsible  man  had  the  money,  in- 
stead of  himself.  The  conclusion  from  the  evidence  is 
irresistible  that  the  entries  on  the  plaintiff 's  books  were 
false  and  fraudulent,  and  that  defendant  had  no  notice 
that  Medhurst  was  overdrawn. 

It  is  claimed,  also,  that  the  $1,500  check  was  a  part  of 
the  transaction  in  which  the  notes  were  exchanged  and 
the  letter  was  given.     The  check  is  as  follows: 

"No.  2776.  Salt  Lake  City,  Utah. 

February  4,  1882. 
McComick  &  Co.,  Bankers,  Salt  Lake  City,  Utah. 
Pay  to  the  order  of  Richard  Mackintosh,  fifteen  hundred 
dollars,  ($1,500.)     . 

F.  Medhurst, 
Com.  Dir." 

This  check  bears  date  February  4,  1882,  and  its  stub, 
produced  by  Fox,  shows  that  the  check  was  given  on  that 
day,  and  a  deposit  of  it  by  Medhurst  was  made  on  the 
same  day,  as  is  testified  to  by  Dooley,  and  as  is  shown  by 
the  deposit  ticket,  and  the  books  of  Wells,  Fargo  &  Co.'s 
bank.  The  bank  was  near  the  place  of  the  transaction, 
and  it  is  probable  that  the  deposit  was  made  on  the  day 
the  check  was  given.  All  of  these  dates  indicate  that  the 
check  was  given  on  the  4th,  and  the  dates  on  the  notes  ex- 
changed and  the  letter  are  all  on  the  3d.  Fox  says,  in 
answer  to  the  question,  **When  was  it  you  first  saw  this 
note  of  §7,000  as  book-keeper  of  the  company?"  "I  saw 
it,  I  think,  the  day  after  it  was  made  -  on  the  4th  of  Feb- 
ruary." To  another  question,  he  answered:  "He  gave  it  to 
me,  and  told  me  to  put  it  in  the  safe,  and  it  was  not  to  be 
negotiated."  To  the  question,  "Do  you  remember 
the  transaction  in  which  this  note  was  given  that  is 
sued  on?"  He  answered:  "No,  sir;  I  don't  remember 
only  as  it  is  indicated  on  the  books." 

After  defendant  had  stated  the  transaction  in  his 
testimony  without  mentioning  the  check,  he  stated  further, 
Medhurst  "told  Fox  in  my  presence,  and  I  repeated  it 
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afterwards,  that  that  was  his  personal  property,  not  to 
be  negotiated  in  any  way;  that  it  was  not  to  go  on  the 
outside.  It  was  simply  an  accommodation  for  him,  in 
connection  with  this  transaction,  that  he  had  told  me  about 
up  in  Montana — this  Hecla  mine.  The  transaction  was  all 
concluded  there.  When  he  turned,  he  had  given  Mr.  Fox 
the  order  about  a  check,  and  until  this  morning  I  didn't 
know  exactly  what  the  amount  of  that  check  was.  He  passed 
the  check  over  to  me  on  the  other  side  of  the  table  where  I 
was.  Says:  *Here,  Mack.,  endorse  that  check.'  I  sup- 
posed it  was  on  the  transfer  of  the  account,  whatever  he 
was  doing,  which  I  had  no  reason  to  doubt  I  signed  my 
name  on  the  back  of  it,  and  left  the  check  with  him."  In 
answer  to  another  question,  defendant  said  that  he  knew 
that  he  was  giving  a  note  to  F.  Medhurst  for  the 
sum  of  §7,000;  and,  in  answer  to  the  further  question, 
"Did  you  notice  the  words  'commercial  director'  at  that 
time?"  said:  "If  I  did,  I  took  no  notice  of  it  It  had  no 
import  to  me,  and  I  never  knew  it  until  I  saw  the  note  in 
Mr.  Marshall's  hands,  the  attorney."  It  is  quite  clear  that 
the  defendant's  recollection  of  the  check  for  $1,500,  and 
that  transaction  is  very  slight  That  he  indorsed  it  is 
shown  by  his  name  on  it;  and  it  also  appears,  from  Med- 
hurst's  account  at  the  bank,  that  Medhurst  got  the  money 
on  it,  while  defendant  got  nothing.  It  is  plain  from  the 
evidence,  when  carefully  considered  and  weighed,  that  the 
note  sued  on  was  given  on  the  3d  of  the  month,  and  the 
check  was  drawn  on  the  4th.  But  if  it  were  conceded  that 
the  check  transaction  took  place  on  the  3d,  and  immedi- 
ately after  the  two  notes  for  $7,000  had  been  exchanged, 
and  the  letter  had  been  given  as  defendant  stated,  still 
it  does  not  appear  that  the  check  was  a  part  of  the  note 
transaction.  The  check  was  not  taken  into  consideration 
in  that  transaction.  It  does  appear  that  the  one  was  no 
part  of  the  consideration  of  the  other.  They  were  separate 
and  independent  transactions.  It  will  not  do  to  say  that 
one  contract  is  a  part  of  another  simply  because  one  im- 
mediately follows  another.  In  order  to  make  the  one  a 
part  of  the  other,  they  must  depend  in  some  way  upon  each 
other.     It  is  claimed  that  defendant  made  himself  liable 
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to  plaintifP  by  indorsing  the  Sl,500  check;  that,  by  so 
doing,  he  enabled  Medhurst  to  obtain  from  plaintiff  that 
amount.  But  it  is  plain  that  the  indorsement  of  defend- 
ant on  the  check  was  not  necessary  to  enable  Medhurst  to 
receive  money  from  his  principal.  He  was  its  financial 
agent,  and  received  and  paid  out  its  money.  The  truth  is, 
as  the  evidence  shows,  that  he  wished  the  books  of  the 
company  to  indicate  to  another  representative  of  the  plain- 
tiff, whom  he  expected  would  examine  them,  that  the 
money  he  had  used  was  loaned  out.  But  the  evidence  does 
not  show  that  any  such  agent  examined  the  books,  and  was 
misled  by  the  indorsement  of  the  check  in  question,  or 
that  any  such  agent  ever  knew  of  it  until  after  Medhurst 
had  fled  from  the  country.  The  appellant  never  lost 
anything  by  relying  on  the  check  transaction.  It  never, 
by  acting  on  the  apparent  credit,  lost  any  right  that  it 
ever  had.  Therefore  it  cannot  be  heard  to  say  that  de- 
fendant's indorsement  of  the  check  was  a  fraud  upon  it, 
or  that  defendant  is  estopped  from  showing  that  the 
transaction  was  a  mere  accommodation,  without  considera- 
tion, and  that  its  collection  would  be  a  fraud  upon  him. 
He  is  not  estopped  from  showing  the  truth.  The  plaintiff 
has  not  sued  upon  this  check,  nor  does  it  rely  upon  fraud. 
If  so,  it  should  have  set  up  the  fraud  in  its  complaint.  The 
appellant  simply  relies  on  the  note  for  $7,000.  The  fore- 
going is  the  evidence  relied  upon  to  show  that  the  note 
sued  on  was  given  to  the  plaintiff.  When  carefully  exam- 
ined and  weighed,  as  we  have  seen,  this  evidence  should 
receive  but  little  weight. 

We  now  come  to  the  consideration  of  the  evidence  in 
support  of  the  position  that  the  note  sued  on  was  given  to 
F.  Medhurst  personally.  The  note  given  in  exchange  for 
this  note  was  Medhurst's  personal  undertaking.  This 
fact  furnishes  a  very  strong  presumption  that  the  note  he 
received  in  exchange  was  his  own.  In  Bank  v.  French, 
21  Pick.,  486,  32  Amer.  Dec,  280,  the  court  say:  "The 
principle  is  that  the  promise  must  be  understood  accord- 
ing to  the  intention  of  the  parties.  If,  in  truth,  it  be  an 
undertaking  to  the  corporation,  whether  a  right  or  wrong 
name,  whether  the  name  of  the  corporation  or  some  of  its 
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officers  be  used,  it  should  be  treated  as  a  promise  to  the 
corporation.     And  there  is  no  so  safe  criterion  as  the  con- 
sideration.    If  this  proceed  from  the  corporation,  it  raises 
a  very  strong  presumption  th©  promise  is  made  to  it     If 
no  express  promise  be  made,  })ut  it  be  left  to  legal  implica- 
tion, it  must  be  to  it"     In  that  case  the  note  was  made  to 
the  cashier  of  the  Commercial  Bank,  Boston.     Therefore, 
if  this  cross-note  be  a  consideration,  it  only  supports  the 
other  positive  proof  that  the  note  in  suit  is  made  to  Med- 
hurst,  who  gave  this  consideration;  and,   if  there  was  no 
evidence  of  the  intention,  the  presumption  would  be  that 
the  payee  is  he  who  gives  the  consideration.     In  fact,  the 
note  is  without  pecuniary  consideration.     And  even  in  this 
view  the  defendant  gets  the  strength  of  the  legal  inference 
referred  to  by  the  court  above;  for  in  such  case  the  in- 
quiry, who  did  the  maker  intend  to  favor?  takes  the  place 
of  a  valuable  consideration;  and  the  proof  clearly  shows 
defendant  intended  to  favor  Medhurst     In  his  letter  to  the 
appellee  at  the  time  the  note  in  question  was  delivered, 
Medhurst  stated  that  defendant  had  given,  as  a  personal 
obligation  to  himself,  the  note  of  $7,000,  and  that  it  was 
given  in  exchange  for   one  of   his  of  like  amount,  etc 
This  would  appear  to  be  conclusive  upon   the  question. 
It  certainly  should   be  s6  regarded  as  against  any  false 
and  fraudulent  entries  made  on  the  books  of  the  company 
without  defendant's  knowledge  or  consent     In  addition  to 
this,  the  defendant  was  a  witness  in  the  case,  and  he  testi- 
fied that  the  note  was  given  to  Medhurst  as  an  accommoda- 
tion to  him,  and  without  any  consideration.     His  testimony 
is  very  explicit  and  clear,  and  he  is  corroborated  by  ap- 
pellant's book-keeper.  Fox,  who  certainly  could  have  no 
motive,  so  far  as  appears  from  the  evidence,  to  give  false 
testimony.     That  this  note   in   suit   was   given   to   Med- 
hurst, and  that  he  was  the  payee,  is  certainly  established 
by  the  great  preponderance  of   the   evidence.     The  ap- 
pellant  selected   and   sent   to    Utah  a   man    who   was  a 
stranger  here  to  manage  a  large  business.     By  this  act  it 
commended  him  to  business  men,  and  vouched  for  his  in- 
tegrity.    The  defendant  dealt  with  him,  and  believed  his 
representations,  and  the  appellant  now  insists  on  taking 
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advantage  of  a  gross  fraud  practiced  upon  the  defendant 
by  its  agent  to  take  this  large  sum  of  money  from  him 
without  any  consideration  whatever. 

I  am  of  the  opinion  that  the  court  below  was  right 
in  finding  that  the  note  in  suit  was  made  and  delivered 
to  Medhurst  personally  for  his  accommodation,  and  with- 
out consideration. 
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M.  B.  BUFORD  and  Others,  Appellants,  v.  JOHN  S.         \^     "-' 

HOUTZ  AND  OTHERS,  RESPONDENTS. 

Injunction.  To  Restrain  Tkespass. — Appellants  owned  the  alter- 
nate sections  of  land  through  a  district  forty  miles  long  and  thir- 
ty-six miles  wide,  which  were  unfenced,  the  remaining  sections  of 
which  belonged  to  the  government,  and  brought  suit  for  injunc- 
tion to  restrain  defendants  from  crossing  over  said  alternate  sec- 
tions and  from  pasturing  their  sheep  thereon;  heldy  that  the  facts 
stated  in  the  complaint  were  not  sufficient  to  warrant  the  granting 
of  the  injunction. 

Appeal  from  a  judgment  on  demurrer  of  the  district 
court  of  the  third  district. 

The  complaint  alleges  title  in  the  plaintiff,  describing 
the  alternate  sections  by  number,  township  and  range,  that 
the  said  lands  above  described  comprise  in  all  more  than 
three  hundred  and  fifty  thousand  (350,000)  acres,  and  ex- 
tend over  an  area  of  forty  miles  in  a  northerly  and  a  south- 
erly direction,  by  alM>ut  thirty-six  miles  in  an  easterly  and 
westerly  direction;  that  said  lands  are  very  valuable  for  the 
pasturage  and  grazing  of  stock  and  are  of  little  or  no  value 
for  any  other  purpose,  and  were  acquired  and  are  now  held 
by  plaintiffs  for  the  purposes  aforesaid  solely.  That  owing 
to  the  character  of  said  lands,  and  the  scarcity  of  water 
and  the  aridity  of  the  climate  where  said  lands  are  situated 
they  can  never  be  subjected  to  any  beneficial  use  other 
than  the  grazing  of  stock;  that  said  plaintiffs  own  and  are 
possessed  of  a  largo  number  of  horned  cattle,  to-wit:  more 
than  20,000  head,  of  great  value,  to-wit:  of  the  value  of 
$100,000,  and  are  engaged  in  the  sole  business  of  stock 
raising;  that  said  plaintiffs  now  have,  and  for  a  long  time 
last  past  have  had,  all  said  cattle  running  and  grazing  upon 
said  lands;  that  said  plaintiffs  have  no  other  lands  upon 
which  they  can  graze  or  pasture  said  cattle  or  any  part  or 
portion  thereof,  nor  have  plaintiffs  any  means  whatever 
whereby  they  can  keep  or  maintain  said  cattle  or  any  part 
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or  portion  thereof,  except  by  pasturing  them  upon  these 
said  lands,  and  that  said  lands  are  of  no  value  to  plaintiffs 
except  for  the  purposes  of  pasturage  for  said  cattle;  that 
all  the  even  numbered  sections  in  each  and  all  of  the  t<)wn- 
ships  and  fractional  townships  above  mentioned  belong  to, 
and  are  a  part  of  the  unoccupied  public  domain  of  the 
United  States;  that  said  defendants  have  not,  nor  has 
either  of  them  any  right,  title  or  interest  or  possession  or 
right  of  possession  of  or  to  any  of  the  lands  embraced 
within  any  of  the  townships  or  fractional  townships  above 
mentioned  or  ever  had;  that  none  of  *said  lands  are  fenced 
or  enclosed  except  small  portions  tliereof  belonging  to  said 
plaintiffs,  used  for  corrals,  that  it  is  impossible  for  plain- 
tiffs to  fence  and  enclose  their  said  lands  without  enclosing 
large  portions  of  said  lands  of  the  United  States  lying 
within  the  exterior  boundaries  of  plaintiffs'  lands;  that 
they  cannot  fence  and  enclose  their  said  lands  without 
rendering  large  and  valuable  portions  thereof  of  little  or 
no  value  for  purposes  of  pasturage  because  the  cattle  of 
plaintiffs  running  thereon  would  thereby  be  shut  off  and 
prevented  from  obtaining  necessary  water  which  only  rises 
and  flows  in  isolated  subdivisions  of  said  lands,  and  the 
sources  of  water  supply  are  long  distances  apart;  that  said 
defendants,  Houtz  &  Conant,  now  own,  and  for  a  long  time 
last  past,  have  owned  a  large  numbt^r,  to-wit:  15,000 
head  of  sheep,  and  each  of  the  other  defendants  to  this 
action  is  now,  and  for  a  long  time  last  i)ast  has  been,  the 
owner  of  a  large  band  or  herd  of  sheep;  that  the  least 
number  of  sheep  owned  by  any  one  of  said  defendants  ex- 
ceeds, as  plaintiffs  are  informed  and  believe,  5,000  head; 
that  they  are  informed  and  believe,  and  therefore  charge 
the  fact  to  be  that  the  aggregate  number  of  sheep  so  owned 
by  said  defendants,  severally,  exceeds  200,000  head;  that 
the  United  States  official  survey  has  been  extended  over 
all  the  lands  embraced  within  all  of  the  townships  and 
fractional  townships  aforesaid;  that  there  are  seven  con- 
venient, well  known,  well  defined  and  regularly  traveled 
highways  over  the  land  aforesaid,  four  of  which  run  in  a 
northerly  and  southerly  direction,  and  three  in  an  easterly 
and  westerly  direction,  entirely  across  the  lands  embraced 
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within  all  the  aforesaid  townships  and  fractional  town- 
ships; yet  notwithstanding  the  facts  aforesaid,  that  each 
of  said  defendants  claims  and  asserts  that  he  has  the 
lawful  right  and  is  entitled  to  drive  all  sheep  owned  by 
him  over,  across  and  upon  any  and  all  of  said  lands  of 
these  plaintiffs  and  to  graze  and  pasture  the  said  sheep 
thereon  wherever  and  whenever  he  may  wish  or  desire  so 
to  do;  that  all  said  defendants,  respectively,  rely  upon  and 
set  pp  a  common,  though  not  a  joint,  pretended  right  as 
the  foundation  of  the  said  asserted  right  of  each  so  to 
drive,  graze  and  pasture  his  sheep  thereon,  and  each  of 
said  defendants  bases  his  said  pretented  and  asserted 
right  so  to  drive,  graze  and  pasture  his  sheep  on  said  lands 
of  plaintiffs  upon  precisely  the  'same  state  of  facts  as  that 
relied  upon  by  each  of  the  other  of  said  defendants  in  the 
assertion  of  his  said  asserted  and  pretended  right  so  to  do 
and  not  upon  any  other  or  different  fact  or  state  of  facts. 
That  is  to  say,  each  of  said  defendants  claims  that  all  the 
even  numbered  sections  in  each  of  said  townships  and 
fractional  townships,  being  as  aforesaid  unoccupied  public 
domain  of  the  United  States,  he  has  an  implied  license 
from  the  government  of  the  United  States  to  drive,  graze 
and  pasture  his  sheep  thereon  and  that  he  cannot  so 
drive,  graze  and  pasture  his  sheep  upon  said  government 
lands  without  having  them  run,  graze  and  pasture  upon 
said  lands  of  plaintiffs,  and  therefore,  each  of  said  de- 
fendants claims  and  asserts  that  he  is  entitled  to  have 
his  said  sheep  run,  graze  and  pasture  upon  said  lands  of 
plaintiffs  as  aforesaid. 

That  during  the  year  last  past,  and  while  said  plaintiffs 
were  so  the  owners,  in  possession  and  entitled  to  the  pos- 
session of  said  lands  as  aforesaid,  each  of  said  defendants, 
in  pursuance  of  such  claimed  and  asserted  right,  did  re- 
peatedly drive  large  bands  and  herds  of  sheep,  over,  upon 
and  across  the  said  lands  of  these  plaintiffs  and  graze  and 
pasture  the  same  thereon  to  the  great  injury  and  damage 
of  these  plaintiffs;  that  said  defendants  and  each  of  them, 
in  pursuance  of  such  claimed  and  asserted  right  so  to  do, 
threatens  and  is  about  to,  and  unless  restrained  by  the  or- 
der of   this  court,    will  drive  large  herds  of  sheep  over, 
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upon  and  across  said  plaintiffs'  said  lands  and  graze  and 
pasture  the  same  thereon  whenever  and  wherever  they  so 
desire;  that  sheep  in  pasturing  on  lands  crop  the  natural 
grasses  and  herbage  thereon  growing  close  to  the  ground, 
leaving  the  same  utterly  bare  and  without  vegetation,  and 
with  their  feet  cut  and  bruise  the  roots  of  said  grasses  and 
herbage  under  the  surface  and  in  great  measure  destroy 
the  same,  so  that  in  a  dry  and  arid  climate,  as  that  of 
Utah,  it  requires  years  of  non-use  for  lands  so  pastured 
to  be  restored;  that  the  droppings  of  sheep  on  lands  are 
so  offensive  to  homed  cattle,  that  they  will  not  range  nor 
feed  on  lands  which  have  been  pastured  over  by  sheep, 
but  unless  restrained  by  herders  or  inclosures  will  travel 
and  range  away  from  said  lands  to  distant  places,  and  in 
moving  away  will  separate  and  scatter  in  small  herds  into 
different  places,  and  the  expense  and  trouble  of  collect- 
ing, herding  and  caring  for  them  is  thereby  largely  in- 
creased; that  sheep,  moving  in  large  bands  over  lands, 
crop  the  same  as  they  go,  and  usually  travel  three  or  four 
miles  a  day,  and  as  they  go,  reduce  the  lands  over  which 
they  pass  to  barren  wastes;  that  if  defendants,  or  either  of 
them,  are  permitted  to  drive  and  pasture  their  said  sheep 
on  the  said  lands  of  plaintiffs  as  they  threaten  they  will 
do,  and  as  in  the  past  they  have  done,  the  said  lands  of 
plaintiffs  will  be  greatly  damaged  and  for  a  long  period  of 
time  in  the  future  rendered  valueless  to  plaintiffs  for  the 
purposes  of  grazing  and  pasturing  their  cattle;  that  there 
is  no  adequate  way  of  estimating  the  amount  of  damages 
which  will  be  suffered  by  plaintiffs  should  the  defendants, 
or  either  of  them,  do  as  they  threaten  to  do  as  herein 
stated,  for  the  reason,  among  others,  that  the  destruction 
of  the  food,  grasses  and  herbage  on  plaintiff's  said  lands, 
will  result  in  depriving  plaintiffs'  said  cattle  of  necessary 
food,  and  thereby  cause  loss  and  great  deterioration  in 
flesh,  and  consequent  value,  which  loss  and  deterioration 
cannot  be  adequately  determined  by  witnesses;  and  there 
is  no  adequate  way  of  compensating  in  money  damages, 
the  wrongs  and  injuries  threatened  as  aforesaid,  and  the 
same,  if  suffered,  will  resjilt  in  the  destruction  of  plaintifiEs' 
business  in  raising  and  growing  stock,  and  will  waste  and 
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impair  their  freehold  and  obstruct  them,  and  each  of  them 
in  the  use  of  their  said  property,  and  deprive  them  of  the 
beneficial  enjoyment  of  the  same;  that  they  have  no  plain, 
speedy  or  adequate  remedy  a£  law,  and  if  defendants  are 
suffered  to  commit  said  threatened  wrongs,  plaintiffs  will 
be  compelled  to  bring  a  multiplicity  of  suits  for  damages, 
and  to  prosecute  and  continue  an  exhaustive  and  intermin- 
able litigation,  with  no  assurance  of  recovering  adequate 
compensation  for  their  losses,  and  in  the  meantime  that 
their  business  will  be  destroyed;  that  owing  to  the  situa- 
tion of  the  plaintiffs'  said  lands,  and  the  great  extent  of 
country  covered  thereby,  as  hereinbefore  set  forth,  and  the 
numerous  parties  defendants  herein,  who  threaten  to,  and 
unless  restrained  by  the  order  of  said  court  will  drive  and 
graze  their  sheep  on  plaintiffs'  said  lands,  as  aforesaid,  it 
would  be  impossible  for  plaintiffs  to  establish  the  amount 
of  damages  which  they  would  suffer  by  such  wrongful  act 
and  trespass  of  any  particular  one  of  the  said  defend- 
ants. 

Wherefore  plaintiffs  pray  the  judgment  and  decree  of 
said  court: 

Isi  That  said  defendants  have  not,  nor  has  either  of 
them,  any  right  of  way  for  any  of  his  or  their  sheep,  over 
said  lands  of  plaintiffs,  or  any  part  thereof,  except  over 
and  along  the  highways  aforesaid;  that  they  have  not,  nor 
has  either  of  them,  any  right  to  graze  or  pasture  any  of 
his  or  their  sheep  thereon  or  on  any  part  thereof. 

2d.  That  pending  this  action  said  defendants,  and  each 
of  them,  their  and  each  of  their  agents,  servants  and  em- 
ployees, be  enjoined  from  driving  any  of  his  or  their  sheep 
upon  any  of  said  lands,  except  over  and  along  said  high- 
ways, or  permitting  any  of  them  to  go,  graze  or  pasture 
thereon,  and  that  upon  the  final  decree  herein  said  injunc- 
tion be  made  perpetual. 

3d.  For  such  other  and  further  relief  as  may  be  jnst 
and  equitable. 

Each  defendant  demurred  separately  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  action 
against  him,  and  on  the  ground  of  misjoinder  of  causes 
of  action   and    parties  defendant.      The   demurrer  was 
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sustained,    and    plaintiffs     electing    to    stand    on    their 
complaint  judgment  was  rendered  against  them. 

Mr.  W,  H,  DicksoHy  Mr,  Charles  S,  Varian,  Messrs. 
Bennett,  Kirkpatrick  &  Bradley,  fot  appellants. 

Messrs.  Kimball  &   White,  for  respondents. 

BOREBffAN,  J.: 

Plaintiffs  brought  suit  against  defendants  to  restrain 
them  from  pasturing  sheep  on  the  lands  of  the  plaintiffs, 
and  for  other  purposes.  The  plaintiffs  claim  to  own  a 
great  variety  of  alternate  sections  of  railroad  lands,  and 
charge  that  the  defendants  own  separate  and  distinct  flocks 
of  sheep,  but  pasture  them  in  various  parts  of  these 
alternate  sections  of  land.  The  defendants  demurred  to 
the  complaint,  alleging  as  the  grounds  of  demurrer  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  it  improperly  unites  different 
causes  of  action.  The  demurrer  was  sustained;  and,  the 
the  plaintiffs  electing  to. stand  on  their  complaint,  the 
action  was  dismissed  by  the  courts  From  this  judgment 
of  dismissal  the  plaintiffs  have  appealed  to  this  court. 
The  case  has  been  submitted  without  briefs  and  without 
arguments.  The  assignment  of  errors  has  reference  wholly 
to  the  sustaining  of  the  demurrer,  and  the  consequent  dis- 
missal of  the  action. 

The  JBrst  ground  of  demurrer  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  It 
is  a  well-recognized  fact,  and  one  of  which  the  court  will 
take  judicial  notice,  that  a  very  large  proportion  of  the 
lands  in  this  region  are  used  for  grazing  purposes,  and  for 
such  purposes  alone.  It  becomes  a  necessity,  therefore, 
that  the  strict  rules  regarding  trespass  upon  lands  are 
not  entirely  applicable,  or,  at  least,  are  very  much  modi- 
fied. These  lands  were  all  originally  government  lands, 
and  are  mostly  so  at  the  present  time.  The  government 
has  tacitly  given  the  public  the  privilege  of  pasturing"  on 
these  lands,  and  the  common  practice  is  for  ihe  settlers  to 
use  them  in  common,  except  where  they  may  be  fenced. 
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When  the  government  has  made  a  transfer  of  any  such 
lands,  and  thereafter  they  were  allowed  to  remain  open 
as  before  the  transfer,  the  practice  of  using  them  as 
common  pasturage  has  continued.  The  lands  involved 
in  the  present  suit  are  alternate  sections  in  a  tract  of 
country  40  miles  long  and  36  miles  wide.  Through  this 
tract  of  country  there  are  four  public  roads  running 
north  and  south,  and  three  such  roads  running  east  and 
west.  It  is  not  stated  in  the  complaint  whether  the  sec- 
tions not  owned  by  these  plaintifPs  would  be  reached  by 
these  roads  or  not.  Those  sections  not  owned  by  the 
plaintififs  are  still  owned  by  the  government,  except  in 
such  instances  as  where  parties  have  obtained  a  title 
from  the  government.  Those  owned  by  the  government 
are  open  to  occupancy  and  settlement,  but  settlers  could 
not  reach  them  if  situated  off  from  these  roads  referred 
to.  And  settlers,  with  their  flocks  and  herds,  reaching 
them,  would  necessarily  have  to  pass  over  some  land  of 
the  plaintififs.  If,  therefore,  any  injunction  were  issued 
against  such  parties,  in  accordance  with  the  complaint, 
they  would  be  liable  for  contempt  of  court,  and  subjected 
to  a  heavy  cost  and  inconvenience.  If  this  injunction 
were  granted  it  would  become  obligatory  for  all  settlers 
passing  through  the  country,  and  all  herdsmen,  to  be 
constantly  hunting  the  corners  and  boundaries  of  the 
plaintiffs'  lands,  none  of  which  lands  are  fenced.  It  would 
be  a  source  of  great  vexation  and  annoyance  to  the  settlers 
and  herdsmen,  and  virtually  prevent  their  use  of  th^  pub- 
lic lands.  The  plaintififs  have  had  the  privilege  of  pass- 
ing over  government  lands  in  reaching  their  lands,  and 
have  had  the  privilege  of  pasturing  on  government  lands 
in  connection  with  their  own.  As  long  as  they  do  not 
fence  their  lands,  they  ought  not  to  complain  that  other 
people  use  their  lands  in  the  manner  they  had  used  the 
public  lands.  Some  of  the  lands  of  the  plaintifif  are 
alleged  not  to  be  such  as  would  justify  the  cost  of  fencing. 
The  damage  by  the  herdsmen  to  such  lands,  therefore, 
would  be  very  slight.  The  granting  of  the  injunction,  as 
prayed,  would  give  the  plaintiffs  virtual  use  of  their  own 
lands,  and  also  of  all  .lands  within  this  vast  tract  of  40  by 
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36  miles.  Under  all  the  circumstances  stated  in  the  com- 
plaint, we  do  not  think  that  the  facts  stated  were  sufficient 
to  justify  the  issuing  of  an  injunction,  or  for  granting  any 
relief  prayed  for.  The  demurrer  was  properly  sustained, 
and  we  see  no  error  in  the  dismissal  of  the  action.  The 
judgment  of  the  court  below  is  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concurred. 


PEOPLE  OF  THE  TERRITORY  OF  UTAH,  ex 
Relatione  S.  C.  HALLER,  Petitioner,  r.  NEPHI 
W.  CLAYTON,  Respondent. 

Evidence — Authentication  op  Statutes— Parol  Testimony. — ^Parol 
testimony  will  not  be  received  to  contradict  the  record  in  the 
office  of  the  Secretary  of  the  Territory  of  a  statute,  which  ap- 
pears to  have  been  duly  passed,  in  order  to  show  by  such  testi- 
mony that  the  act  was  passed  and  approved  by  the  Qovemor 
after  the  period  of  sixty  days  limited  by  law  for. the  session  of  the 
legislature  had  expired. 

Court  Commissioners. — Court  commissioners,  appointed  one  for  each 
district,  whose  duty  it  is  to  examine  all  court  certificates  given 
to  jurors  and  witnesses,  and  to  examine  as  to  service  performed, 
swearing  witnesses  when  necessary,  and  to  allow  the  amount 
if  found  correct,  or  to  allow  what  is  found  to  be  correct,  and 
to  draw  upon  the  territorial  treasurer  for  money  for  this  pur- 
pose, are  not  officers  that  the  governor  should  appoint  undersea 
1857,  Revised  Statutes  U.  S. 

Construction  op  Statute  -Witness  Fees.— A  law  of  the  territory, 
approved  March  8, 1888,  fixing  the  fees  for  jurors  and  witnesses, 
should  be  given  a  prospective  and  not  a  retrospective  effect,  and 
the  fees  allowed  should  be  those  fixed  by  law  at  the  time  the 
service  was  rendered. 

Original  proceedings  in  mandamus  against  Nephi  W. 
Clayton,  auditor  of  the  territory  of  Utah;  defendant 
moved  the  court  to  quash  the  alternative  writ  of  manda- 
mus. 

Mr.  O.  W.  Powers  and  Mr.  Samuel  A.  Merritt,  for  re- 
lator. 

Mr.  J.  O.  Sutherland  and  Mr.  Thomas  Marshall,  for 
respondent 
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Zane,  C.  J. : 

The  defendant  moves  the  court  to  quash  the  alterna- 
tive writ  of  mandamus  issued  in  this  case.  It  is  alleged 
in  the  petition  that  the  relator,  S.  C.  Haller,  was  en- 
titled to  receive  from  the  territory  the  fees  due  him  as  a 
witness  before  the  grand  jury;  that  the  defendant,  the 
auditor  of  the  territory,  refused  to  audit  them,  for  the 
reason  that  a  statute  made  it  the  duty  of  a  court  commis- 
sioner to  audit  and  pay  the  claim;  that  said  law  pur- 
ports to  have  been  approved  March  8,  1888;  but  that  the 
same  in  fact  was  not  passed  or  approved  until  the  10th  day 
of  that  month;  and  that  the  session  of  the  legislature  ex- 
pired by  limitation,  at  12  o'clock,  midnight,  on  the  8th  day 
of  the  month.  The  defendant  moves  the  court  to  quash 
the  writ,  because  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  An  act  amending 
section  1852  of  the  Revised  Statutes  of  the  United  States, 
in  force  December  23,  1880,  declares  that  the  sessions  of 
the  legislativ,e  assemblies  of  "the  several  territories  of  the 
United  States  shall  be  limited  to  60  days'  duration."  It 
appears  that  the  60  days  in  this  case  expired  on  March 
8th.  After  the  expiration  of  the  60  days,  the  legislature 
had  no  power  to  pass  any  bill,  nor  had- the  governor  any 
power  to  approve  such  bill.  The  date  of  the  passage  and 
approval  of  the  bill  must  be  ascertained  by  the  court.  The 
court  must  take  judicial  notice  of  the  evidence  of  the  pas- 
sage and  approval  of  legislative  enactments.  No  issue  of 
fact  as  to  the  passage  or  approval  of  them,  or  as  to  their 
date,  can  be  made  upon  which  the  parties  may  offer  evi- 
dence. Whenever  such  a  question  arises,  the  court,  in 
deciding  the  issue,  should  take  judicial  notice  of  such 
facts  as  it  may  properly  consider.  The  evidence  of  pub- 
lic laws  should  be  preserved  in  public  and  permanent 
records.  The  facts  upon  which  their  existence  depends 
should  be  accessible  to  all,  because  all  are  required  to 
know  them,  in  order  to  make  their  transactions  and  their 
conduct  conform  to  them ;  and  such  records  should  be  pre- 
served until  the  time  has  passed  during  which  reference  to 
them  may  be  necessary.  The  authenticity  of  laws  should 
not  be  intrusted   to  the  memory  of  individuals.     There- 
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fore  parol  testimony  cannot  be  received  to  prove  their 
passage  or  their  approval.  Evidence  from  such  transient, 
uncertain  and  secret  source  cannot  be  relied  upon  to  au- 
thenticate legislative  enactments.  In  the  case  of  State  v. 
Smith,  4A  Ohio  St.,  348,  the  court  said:  "It  seems  to  be 
well  settled  that  courts  will  take  judicial  notice  of  all  that 
is  necessary  to  the  authenticity  of  a  statute."  It  is  said 
by  Wharton,  in  his  work  on  Evidence  (section  295): 
"Courts  will  take  judicial  notice  of  the  modes  by  which 
domestic  laws  are  authenticated.  Hence,  an  English  court 
is  supposed  to  be  judicially  acquainted  with  the  rules, 
practice  and  prerogatives  of  parliament;  an  American  court 
with  the  rules,  practice  and  prerogatives  of  the  federal  and 
state  legislatures  to  which  it  is  subject.  So,  as  we  have 
seen,  a  court  will  take  judicial  notice  of  the  journals  of  a 
legislature  to  determine  whether  an  act  is  constitutionally 
passed,  or  whether  it  has  passed  by  reason  of  not  having 
been  returned  in  proper  time  by  the  governor.  There 
is,  then,  no  need  of  stating  what  appears  upon  the  jour- 
nals of  a  legislature  relative  to  the  passage  of  a  law. 
Such  matters  are  judicially  noticed  without  averment,  and 
the  same  effect  given  them  as  if  averred-  .  .  .  Out 
of  a  multitude  of  citations  not  one  "is  found  in  which  any 
court  has  assumed  to  go  beyond  the  proceedings  of  the 
legislature,  as  recorded  in  the  journals,  required  to  be  kept 
in  each  of  its  branches,  on  the  question  whether  a  law 
has  been  adopted.  .  .  .  Imperative  reasons  of  public 
policy  require  that  the  authenticity  of  laws  should  rest 
upon  public  memorials  of  the  most  permanent  character. 
They  should  be  public,  because  all  are  required  to  conform 
to  them;  they  should  be  permanent,  that  rights  acquired 
to-day  upon  the  faith  of  what  has  been  declared  to  be  law 
shall  not  be  destroyed  to-morrow,  or  at  some  remote  period 
of  time,  by  facts  resting  only  in  the  memory  of  individuals." 
In  the  case  of  Foicler  v.  Pcirce,  2  Cal.,  1G5,  the  court  held 
that  parol  evidence  was  admissible  to  show  that  the  gover- 
nor's signature  to  a  bill  purporting  to  have  been  made  on 
the  1st  day  of  May,  and  at  a  time  when  he  had  the  right  to 
sign  it,  was  written  in  fact  on  the  next  day,  and  at  a  time 
when  he  had  no  power  to  sign   it.      This  decision  is  at 
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variance  with  the  rule  announced  above.     But  we  regard 
the  case  of   Fowler  v.  Peirce  as  overruled  by  the  later 
case  of  Sherman  v.  Story,  30  Cal.,  253.      This   last  case 
holds  that  an  act  of  the  legislature  appearing  to  be  prop- 
erly enrolled,  authenticated,  and  deposited  with  the  secre- 
tary of  state  is  a  record  which  is  conclusive  evidence  of  the 
passage  of  the  act,  and  that  the  same  passed  as  enrolled; 
that  neither  the  journals  of  the  legislature,  nor  the  bill  as 
originally  introduced,  nor  the  amendments  attached  to  it, 
nor  parol  evidence,  can  be  received  to  show  that  it  did  not 
become  a  law  in  accordance  with  the  prescribed  forms,  or 
that  it  did  not  become  a  law  as  enrolled.     The  court  said: 
"The  result  of  the  authorities  in  England  and  in  the  United 
States  is  that  at  common  law,  whenever  a  general  statute 
is  misrecited,  or  its  existence  denied,  the  question  is  to  be 
tried  and  determined  by  the  court  as  a  question  of  law; 
that  is  to  say,  the  court  is  bound  to  take  notice  of  it,  and 
inform  itself  the  best  way  it  can;  that  there  is  no  plea 
by  which  it  can  be  put  in  issue  and  tried  as  a  question 
of  fact;  that  if  the  enrollment  of  the  statute  is  in  exist- 
ence, the  enrollment  itself  is  the  record,  which  is  conclu- 
sive as  to  what  the  statute  is,  and  cannot  be  impeached, 
destroyed  or  weakened  by  the  journals  of  parliament  or 
any  other  less  authentic  or    less  satisfactory  memorials; 
and  that  there  has  been  no  departure  from  the  principles 
of  common  law  in  this  respect  in  the  United  States,  ex- 
cept in  instances  where  a  departure  has  been  grounded 
on  or  taken  in  pursuance  of  some  express  constitutional 
or  statutory    provision   requiring  some  relaxation  of  the 
rule  in  drder  that  full  effect  might  be  given  to  such  pro- 
visions."    After  the  foregoing  decision  was  rendered,  sec- 
tion 15  of   article  4  of  the  present  constitution  of  Cali- 
fornia was  adopted,  viz. :  "That  on  the  final  passage  of  all 
bills  they  shall  be  read  at  length,  and  the  vote  shall  be 
by  yeas  and  nays  upon  each  bill  separately,  and  shall  be 
entered  on  the  journal,  and  no  bill  shall  become  a  law 
without   the   concurrence  of  a    majority  of  the  members 
elected  to  each  house."     Under  this  provision  the  same 
judge  who  delivered  the  opinion  in  the  case  of  Sherman 
V.  Story,  supra,  after  he  became  judge  of  the  ninth  cir- 
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cuit  of  the  United  States,  said,  in  a  concurring  opinion, 
in  Railroad  Tax  Case,  8  Sawy.,  281,  13  Fed.  Rep.,  722: 
"Under  the  decisions  of  the  courts  upon  constitutional 
provisions  in  all  respects  similar  to  that  in  the  present 
constitution  of  California  it  is  settled  that  the  court,  to  in- 
form itself,  will  look  to  the  journals  of  the  legislatura     . 

.  .  Unless  this  mode  is  adopted  of  resorting  to  the 
journals  to  ascertain  whether  a  statute  has  been  legally 
passed  or  not,  experience  and  the  number  of  cases  that 
have  already  arisen  under  similar  constitutional  provisions 
demonstrate  that  the  requirements  of  the  constitution  that 
the  vote  shall  be  taken  by  yeas  and  nays,  and  a  majority 
of  the  members  required  to  vote  in  the  affirmative  on  the 
final  passage  of  an  act,  would  be  of  little  value." 

The  case  of  Gardner  v.  Collector,  6  Wall.,  499,  is  cited 
in  support  of  the  proposition  that  the  court  may  look 
back  of  the  statute  book,  and  the  original  engrossed  bill 
on  file  in  the  office  of  the  secretary  of  state,  and  even  be- 
yond the  journals  kept  by  the  two  houses.  In  that  case 
the  president  omitted  the  year  in  attempting  to  give  the 
date  of  his  approval  of  the  act  questioned.  Two  propo- 
sitions were  insisted  upon — First,  that  the  president  alone 
could  m'ake  the  record  to  show  the  date  of  his  approval; 
second,  that  if  such  record  was  defective  in  respect  to  the 
year,  no  resort  could  be  had  to  extrinsic  evidence  to  sup- 
ply that  defect.  The  court  held  that  no  provision  of  the 
constitution  and  no  act  of  Congress  imposed  on  the  presi- 
dent the  duty  of  affixing  a  date  to  his  signature  of  a  bill, 
and  that  the  court  might  look  to  the  date  of  the  filing  of 
the  bill  "in  the  office  of  the  secretary  of  state,  and  the 
journals  of  the  House  of  Representatives  showing  that  a 
message  was  received  from  the  president  January  6, 1862, 
stating  that  on  the  24th  day  of  the  preceding  month  he 
had  approved  the  bill." 

These  extrinsic  facts  were  not  received  to  contradict  a 
record  made  by  the  president,  because  he  had  made  none 
as  to  the  date,  nor  to  supply  a  record  that  he  was  re- 
quired to  make,  because  the  law  did  not  impose  such  a 
duty  upon  him.  In  the  opinion  the  case  of  Fowler  v. 
Peirce,  supra,  was  cited  in    support  of  the  proposition 
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that  when  the  passage  of  a  bill  is  disputed,  the  court,  to 
inform  itself,  may  look  to  the  journals  of  the  legislature 
with  respect  to  it,  and  not  in  support  of  the  right  to  hear 
and  consider  oral  evidence.  In  the  conclusion  of  the 
opinion  the  court  did  use  this  language:  "We  are  of 
opinion,  therefore,  on  principle,  as  well  as  authority,  that 
whenever  a'  question  arises  in  a  court  of  law  of  the  ex- 
istence of  a  statute  or  of  the  time  when  a  statute  took 
efiect,  or  of  the  precise  terms  of  a  statute,  the  judges,  who 
are  called  upon  to  decide  it,  have  a  right  to  resort  to  any 
source  of  information  which  in  its  nature  is  capable  of 
conveying  to  the  judicial  mind  a  clear  and  satisfactory 
answer  to  such  question,  always  seeking,  first,  for  that 
which  in  its  nature  is  most  appropriate,  unless  the  positive 
law  has  enacted  a  different  rule."  This  is  a  broad  state- 
ment, and,  taken  by  itself,  probably  indicates  a  more  gen- 
eral rule  than  was  intended  by  the  court.  Reference  is 
also  made  to  People  v.  Peirea,  92  N.  Y.,  128.  In  that 
case  an  act  of  the  legislature  of  the  state  of  New  York 
was  alleged  to  be  unconstitutional  because  it  was  a  local 
act,  and  had  not  been  reported  to  the  legislature  by  com- 
missioners appointed  to  revise  the  statutes.  The  defend- 
ant offered  to  prove  by  the  clerk  of  the  senate,  by  the 
commissioners  appointed  to  revise  the  statutes,  by  the 
journals  of  the  legislature,  and  by  the  original  act  itself, 
that  the  bill  was  not  reported  to  the  legislature  by  the 
commissioners.  This  offer  the  trial  court  overruled.  But 
the  court  of  appeals  said:  "We  think  the  offer  to  prove,  by 
the  journals  of  the  legislature,  and  by  the  original  act, 
that  the  act  ^f  1881  was  not  reported  by  the  commission- 
ers, was  improperly  overruled."  No  error  was  found  in 
the  ruling  of  the  court  excluding  the  verbal  testimony  of- 
fered. 

In  the  case  of  Berry  v.  Railroad  Co.,  41  Md.,  446,  the 
bill,  as  it  passed  the  legislature,  extended  the  time  for  the 
completion  of  the  road  mentioned  in  the  act  for  five  years 
from  the  1st  day  of  January,  1875,  but  as  it  appeared  in 
the  printed  statute  book,  the  extension  was  for  five  years 
from  the  1st  day  of  January,  1870.  The  question  was, 
ought  the  court,  in  its  investigations,  to  look  behind  the 
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signature  of  the  governor  to  the  bill  filed,  for  record,  and 
the  imprints  of  the  great  seal?      The   court  said:  "But 
while  the  authorities  just  cited  maintain  that  it  is  the  right 
and  duty  of  the  court  to  go  behind  the  authentication  of 
the  statute,  and  to  receive  evidence  such  as  that  furnished 
by   the   engrossed  bills,  with  the  indorsements  thereon, 
and  the  journals  of  proceedings  of  the  two  houses  of  the 
legislature  upon  the  question  of  the   constitutional  enact- 
ment of  what  purports  to  be  the  statute,  they  all  seem  to 
concur  in  maintaining  that  no  statute  having  the  proper 
forms  of  authentication  can  be  impeached  or  questioned 
upon  mere  parol  evidence.     Nor  do  we  decide  in  this  case 
that  the  journals  of  the  two  houses,  though  required  by 
the  constitution  to  be  kept  as  records  of  their  proceedings, 
would  be  evidence  per  se  upon  which  the  validity  of  a 
statute  having  the  required  authentication  would  be  suc- 
cessfully questioned  as  to  the  manner  of  its  enactment 
But  we  think  the  journals,  in  connection  with  other  com- 
petent evidence  upon  the  subject,  may   be  examined  as 
means  of  information  to  aid  in  arriving  at  a  correct  con- 
clusion as  to  what  was  the  action  of  the  legislature  on  any 
particular  bill  before  it.*'     From  this  opinion  it  appears 
that  the  constitution  of  Maryland  required  the  journals 
of   the    two   houses    to    be     kept    as    records    of    their 
proceedings.      In    the    light     of     authority    we    are    of 
the   opinion—  -Pirs/,  that  the   court   cannot    receive   ver- 
bal  evidence  to  prove   that  a  law   was  not  passed  and 
approved  on  the  day    it  purports    to    have  been  passed 
and  approved;  second,  that  when  the  passage  or  the  ap- 
proval of  a  law  is  questioned,  the  court  may  Jook  beyond 
the  printed  statute  to  the  engrossed  bill,  as  approved  and 
filed  with  the  secretary  of  the  state  or  the  territory,  as 
the  case  may  be;  third,   that  when   the  journals   of  the 
two  houses  showing  their  action  are  kept  in    pursuance 
of  law,  the  court  may  look  to  such  journals  to  ascertain 
whether  constitutional  requirements  have  been  complied 
with.     The  common-law  rule,  making  the  engrossed  bill 
duly  signed  and  enrolled  with  the  secretary  of  state  con- 
clusive of  its  authenticity,  was  changed  in  order  the  more 
effectually  to  secure  compliance   with   constitutional  re- 
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quirements  in  enacting  laws.  We  have  found  no  provision 
in  the  organic  act  of  this  territory  requiring  the  journals 
of  the  legislature  to  show  the  vote  on  the  passage  of  a  bill, 
or  the  date  thereof.  But  section  1844  of  the  Revised  Stat- 
utes of  the  United  States  does  require  the  secretary  of  the 
territory  to  "record  and  preserve  all  the  laws  and  proceed- 
ings of  the  legislative  assembly,  and  all  the  acts  and  pro- 
ceedings of  the  governor,  in  the  executive  department." 
This  record  the  secretary  makes  as  commanded  by  law, 
and  under  the  sanction  of  his  official  oath.  A  record  so 
made  is  entitled  to  more  weight  than  the  entries  in  the 
legislative  journals  not  made  in  pursuance  of  positive  law. 
The  law  presumes  that  the  acts  of  a  public  officer,  in  pur- 
suance of  law,  and  under  the  sanction  of  his  official  oath, 
are  correct  because  he  is  presumed  to  keep  his  oath  and 
to  do  his  duty.  A  legislative  enactment,  approved  by  the 
governor,  and  filed  and  recorded  in  the  office  of  the  sec- 
retary of  the  territory,  constitutes  a  record  of  a  high  order. 
This  law  appears  from  that  record  to  have  been  duly 
passed  by  the  legislature,  and  approved  by  the  governor 
on  the  8th  day  of  March,  1888,  before  the  expiration  of  the 
60  days,  and  it  so  appears  in  the  printed  volume.  We  do 
not  feel  authorized  to  look  beyond  this  record  to  the  legis- 
lative journals,  or  to  receive  verbal  testimony  to  support  or 
contradict  the  record  in  the  office  of  the  secretary  of  the 
territory.  In  addition  to  the  cases  cited,  the  following, 
among  others,  support  the  conclusions  reached  above: 
Pangborn  v.  Young,  32  N.  J.  Law,  29;  Toirn  of  South  Ot- 
tawa V.  Perkins,  1)4  U.  S.,  260;  Post  v.  Supervisors,  105 
U.  8.,  667;  Gr^en  v.  Weller,  32  Miss.,  650;  People  v. 
Commissioners,  54  N.  Y.,  276;  People  v.  Devlin,  83  N.  Y., 
269;  Railroad  Co.  v.  Governor,  23  Mo.,  353;  Com.  v.  Mar- 
tin,  107  Pa.  St.,  185. 

The  plaintiff  also  contends  that  the  naming  of  the  court 
commissioners  in  the  act  was  an  attempt  to  appoint  terri- 
torial officers  contrary  to  section  1857  of  the  Revised  Stat- 
utes of  the  United  States.  That  section  is  as  follows:  "All 
township,  district  and  county  officers,  except  justices  of 
the  peace  and  general  officers  of  the  militia,  shall  be  ap- 
pointed or  elected  in  such  manner  as  may  be  provided  by 
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the  governor  and  legislative  assembly  of  each  territory,  and 
all  other  officers  not  herein  otherwise  provided  for  the 
governor  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  legislative  counsel  of  each  territory  shall 
appoint"     If  the  court  commissioners  are  public  officers, 
and  may  not  be  regarded  as  district  officers,  the  appoint- 
ment in  the  act  contravenes  the  section   of  the  Revised 
Statutes  quoted.     These  commissioners  come  within  the 
definition  of  officers.     Their  term  of  service  is  fixed  by  law, 
and  their  duties  are  not  confined  to  a  particular  act  or  to 
any  individual  or  individuals.    Their  duties  are  not  created 
or  regulated  by  contract,  but  are  to  the  public.     One  com- 
missioner is  appointed  for  the  Northern  and  one  for  the 
Southern  division  of  the  First  judicial  district,  a  third  for 
the  Second  judicial  district,  and  a  fourth  for  the  Third 
judicial  district.     It   is  made  their  duty  to  examine  all 
court  certificates  given  to  jurors  and  witnesses,  and  to  ad- 
minister oaths  to  holders,  and. to  examine  as  to  the  ser- 
vice performed,   miles   traveled,   etc.,   and    to  allow   the 
amount  claimed  if  found  correct;  and  if  incorrect,  to  in- 
increase  or  decrease  the  sum  to  the  correct  amount.    They 
are  authorized  to  draw  upon  the  auditor  of  public  accounts 
for  a  sufficient  amount  to  pay  jurors,  witnesses,  and  phono- 
graphic reporters,  and  to  keep  an  accurate  account  of  all 
moneys  so  coming  to  their  hands,  etc.     To  these  commis- 
sioners the  law  in  question  intrusts  the  duty  of  ascertain- 
ing and  paying  the  fees  due  the  jurors,  witnesses  and  court 
reporters  in  their  respective  districts.     Their  duties  are 
confined  to  the  districts  for  which  they  are  appointed,  and 
we  are  disposed  to  hold  that  they  should  .be  regarded  as 
officers  of  the  district  to  which  their  duties  are  confined. 
Plaintiff  also  urges  that  the  act  upon   which   defendant 
relies  is  retroactive.     The  letter  of  the  first  section,  con- 
sidered by  itself,  would  appear  to  be  subject  to  that  ob- 
jection.    It  declares  that  "from  the  1st  day  of  January, 
1888,  until  the  1st  day  of  January,  1890,  witnesses  for  the 
territory  in  criminal  cases  and  jurors  in  the  district  courts 
shall  be  paid    the  sum  of   two  dollars  per  day  for   each 
day's  attendance  at  court,  and  twelve  cents  per  mile  one 
way  for  the  distance  necessarily  traveled  from  his  plac9 
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of  residence  to  the  place  of  holding  court."  The  other 
provisions  of  the  act  relate  to  the  future.  The  last  sec- 
tion, as  amended,  declares  that  the  act  shall  be  in  force 
from  and  after  the  date  of  its  approval,  which  was  March  8, 
1888.  The  services  for  which  the  fees  were  claimed  were 
rendered  in  the  preceding  month,  and  the  certificate  of  at- 
tendance was  made  and  delivered  to  plaintiff  during  that 
month.  There  was  a  law  then  in  force  fixing  the  fees  of 
jurors  and  witnesses  in  all  cases,  and  the  last  clause  of 
section  2  of  an  act  of  Congress  approved  June  23,  1874, 
provides  that  the  "costs  and  expenses  of  all  prosecutions 
for  offenses  against  any  law  of  the  territorial  legislature 
shall  be  paid  out  of  the  treasury  of  the  territory."  The 
plaintiffs  right  to  the  fees  had  accrued  and  vested  before 
the  law  of  March  8th,  supra.  It  remained  for  the  legis- 
lature only  to  make  the  appropriation,  and  then  the  auditor 
to  audit  the  claim,  and  for  the  treasurer  to  pay  it.  Inas- 
much as  this  had  not  been  done,  the  legislature  could  pro- 
vide that  the  court  commissioner  might  adjust  and  pay  the 
claim;  but  the  amount  should  be  determined  by  the  law  in 
force  at  the  time  the  services  were  rendered.  We  are  dis- 
posed to  hold  that  the  law  in  question  should  be  given  a 
prospective,  and  not  a  retrospective,  effect.  When  the 
services  as  witness  were  rendered,  the  law  then  in  force 
created  an  obligation  upon  the  part  of  the  territory  to 
pay  the  plaintiff  the  amount  of  his  fees  according  to  the 
law  then  in  force.  Good  faith  on  its  part  required  this 
much.  Potter's  Dwar.  St.,  477, 478;  Id.  162,  note  9;  1  Kent, 
Comm.,  455.  The  motion  of  the  defendant  to  quash  the 
writ  of  mandamus  is  allowed. 

Hendebson,  J.,  and  Boreman,  J.,  concurred. 
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UNITED  STATES,  Eespondent,  r.  THOMAS  R  CUT- 
LER,  Appellant. 

Criminal  Law.— Wife  as  Witness  against  Husband.  —Under  sec- 
tion 1156,  Code  of  Civil  Procedure,  permitting  a  husband  or  wife 
to  testify  in  a  criminal  action  for  a  crime  committed  by  the  one 
against  the  other,  the  wife  is  a  competent  witness  against  her 
husband  before  a  grand  jury  which  indicted  him  for  polygamy. 

Id.  -Quashing  Indictment.  Under  Code  of  Criminal  Procedure  the 
fact  that  an  indictment  is  found  solely  on  the  testimony  of  an 
incompetent  witness  is  not  ground  for  quashing  the  indict- 
ment. 

Appeal  from  a  judgment  of  the  district  court  of  the 
fir8t  district.     The  opinion  states  the  facts. 

Mr.  S,  R,  Thurman  and  Mr,  George  Sidhei'land,  for 
appellant 

Mr,  George  S.  Peters  and  Mr.  Ogden  Hile.%  for  re- 
spondent. 

Boreman,  J. : 

The  appellant  was  convicted  of  the  crime  of  polygamy. 
Upon  the  calling  of  the  case  in  the  district  court,  the  de- 
fendant moved  the  court  to  quash  or  set  aside  the  indict- 
ment on  the  ground  that  the  indictment  was  found  on  the 
evidence  of  an  incompetent  witness;  that  said  alleged  in- 
competent witness  was  the  legal  wife  of  the  defendant,  and 
was  compelled  against  her  own  will  and  against  the  will  of 
the  defendant,  to  testify  before  the  grand  jury  that  found 
the  indictment  The  motion  to  quash  was  overruled  in 
the  district  court,  and  the  defendant  has  appealed  the  case 
to  this  court  The  statute  upon  which  the  defendant  bases 
his  objection  to  the  indictment  reads  as  follows:  **A  hus- 
band cannot  be  examined  for  or  against  his  wife  without 
her  consent,  nor  a  wife  for  or  against  her  husband  with- 
out his  consent;  nor  can  either,  during  the  marriage  or 
afterwards,  be,  without  the  consent  of  the  other,  examined 
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as  to  any  communication  made  by  one  to  the  other  during 
the  marriage;  but  this  exception  does  not  apply  to  a  civil 
action  or  proceeding  by  one  against  the  other,  nor  to  a 
criminal  action  or  proceeding  for  a  crime  committed  by 
one  against  the  other."  Laws  of  Utah,  1884,  p.  359,  sec. 
1156.  This  court  has  already  held  that  a  crime  of  this 
character  is  a  crime  committed  by  the  husband  against  the 
wife,  and  that  she  is  a  competent  witness  against  him.  U. 
S,  V.  Basseft,  ante  p.  131.  Affcer  further  consideration 
of  the  question  in  the  case  at  bar,  we  have  no  disposition 
to  depart  from  the  views  expressed  by  us  in  the  Bassett 
Case,  The  legal  wife  of  the  defendant  was  called  as  a 
witness  before  the  grand  jury,  and,  as  this  was  a  crime 
committed  against  her,  we  see  no  reason  whatever  for  hold- 
ing that  she  was  incompetent.  Had  it  been  any  other  kind 
of  a  case  than  a  crime  against  her,  she  would,  under  the 
statute  just  quoted,  have  been  incompetent  as  a  witness. 

The  respondent  objects  to  the  motion  to  quash  as  not 
being  based  upon  any  ground  authorized  by  law;  that  the 
fact  that  an  indictment  was  found  solely  upon  the  testi- 
mony of  an  incompetent  witness  is  not,  under  our  statutes 
ground  for  setting  aside  or  quashing  an  indictment.  The 
statute  specifies  four  grounds  for  setting  aside  an  indict- 
ment, and  that  set  up  in  the  motion  is  not  embraced  in 
any  of  them.  The  first  ground  set  forth  in  the  statute  is 
the  only  one  that  could  by  any  possiblity  be  construed  as 
embracing  it;  but  we  deem  that  it  is  settled  by  the  prac- 
tice in  this  territory,  and  by  decisions  under  similar  stat- 
utes, that  the  ground  of  the  motion  to  quash  is  not  within 
the  statute.  People  v.  Colby,  54  Cal.,  37;  State  v.  Logan, 
1  Nev.,  509.  Indeed,  we  do  not  understand  the  counsel 
for  the  defendant  as  contending  that  it  comes  within  the 
statute;  but  they  claim  that  outside  of  the  statute,  under 
the  common  law  practice,  the  indictment  should  have  been 
quashed.  We  do  not,  however,  see  any  ground  for  such 
position.  With  the  statute  before  us,  we  find  no  authority 
to  go  outside  of  it.  The  first  section  of  the  criminal  pro- 
cedure act  says  "that  the  mode  of  procedure  in  criminal 
eases  in  the  courts  in  this  territory  shall  be  as  as  pre- 
scribed in  this  act."     Laws  of  1878,  p.  60.     We  deem  this 
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language  exclusive,  and  we  see  no  authority  for  allowing 
any  other  grounds  for  quashing  an  indictment  than  such 
as  are  specified  in  the  statute.  Why  the  legislature 
omitted  from  the  statute,  as  aground  of  a  motion  to  quash, 
that  set  up  in  the  motion  of  the  defendant,  is  not  a  matter 
for  our  inquiry.  It  is  not  there,  and  it  is  not  our  province 
to  place  it  there.  The  motion  to  quash  was  therefore 
properly  overruled.  Upon  the  whole  case,  therefore,  we 
see  no  reason  for  a  reversal  of  the  decision  of  the  court 
below.  The  judgment  and  order  of  the  district  court  are 
affirmed. 

Henderson,  J.,  concurred. 

Zane,  C.  J.,  dissenting. 

While  I  am  of  the  opinion  that  a  man  who  has  a  law- 
ful wife  commits  a  crime  against  her  by  entering  into  pnilyg- 
amy,  I  do  not  think  that  section  1156  of  the  Laws  of  Utah, 
quoted  in  the  opinion  of  the  court,  should  be  applied  in 
the  trial  of  a  person  charged  with  a  crime  against  the  laws 
of  the  United  States.  In  the  case  of  C7.  S,  v.  Reul,  12 
How.,  361,  Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  court,  said:  "But  it  could  not  be  supposed,  without 
very  plain  words  to  show  it,  that  Congress  intended  to  give 
the  states  the  power  of  prescribing  the  rules  of  evidence 
in  trials  of  ofiPenses  against  the  United  States ;  for  this  con- 
struction would  in  effect  place  the  criminal  jurisprudence 
of  one  sovereignity  under  the  control  of  another.  It  is 
evident  that  such  could  not  be  the  design  of  this  act  of 
Congress,  and  that  the  statute  of  Virginia  was  not  the  law 
by  which  the  admissibility  of  Clements  as  a  witness  ought 
to  have  been  decided."  If  the  court  could  not  presume 
"that  Congress  intended  to  give  to  the  states  the  power 
of  prescribing  rules  of  evidence  in  trials  of  offenses 
against  the  United  States,"  for  the  reason  that  "it  would 
in  effect  place  the  criminal  jurisprudence  of  one  sover- 
eignty under  the  control  of  another,"  ought  the  court  to 
assume  that  Congress  intended  to  give  to  the  territories 
power  to  prescribe  such  rules  of  evidence  in  the  trial  of 
United  States  criminal  cases?     Such  territories  are  not 
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even  sovereignties,  but  possess  only  such  powers  as  Con- 
gress has  conferred  upon  them.  The  objection  to  the  ex- 
ercise of  such  powers  by  a  state  legislature  applies  with 
greater  force  to  their  exercise  by  a  territorial  legislature. 
Congress  may  expressly  provide  that  the  United  States 
and  territorial  courts  shall  observe  in  the  trial  of  United 
States  cases  the  rules  of  pleading,  practice,  and  evidence 
prescribed  by  state  or  territorial  legislatures  for  the  trial 
of  state  or  territorial  cases.  By  such  action.  Congress 
gives  to  such  state  or  territorial  laws  the  force  and  effect 
of  laws  of  the  United  States.  But  the  delegation  by  Con- 
gress to  such  legislatures  of  its  authority  to  make  such 
laws  will  not  be  presumed  to  have  been  intended.  Con- 
gress may  authorize  the  people  of  a  territory  to  make  laws, 
and  the  state  legislature  may  confer  upon  the  people  of  a 
city  that  authority.  But  while  Congress  may  authorize 
the  people  of  a  territory  to  make  laws  for  themselves,  and 
to  govern  those  coming  within  the  territorial  jurisdiction, 
it  will  not  authorize  them  to  make  laws  for  the  people  of 
the  United  States;  and  so  the  legislature  of  a  state  may 
give  to  the  people  of  a  city  power  to  pass  ordinances  for 
themselves,  but  not  for  the  people  of  the  state.  This  point 
was  not  considered  by  the  court  in  the  case  of  U,  8,  v. 
BasseU,  ante,  p.  131.  Nor  do  I  think  that  the  statute  en- 
acted by  the  territorial  legislature,  specifying  the  grounds 
upon  which  indictments  may  be  set  aside,  applies  to  this 
case.  The  authorities  bearing  on  this  question  are  cited 
in  the  dissenting  opinion  in  U,  S.  v.  JoneSy  ante,  p.  555 
I  am  of  the  opinion  that  the  fact  that  the  indictment  was 
found  solely  upon  the  testimony  of  an  incompetent  wit- 
ness constituted  a  sufficient  ground  to  quash  it.  I  dissent 
from  the  judgment  of  the  court. 
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RALPH   A.  PIDCOCK,   Respondent,  r.   UNION   PA- 
CIFIC RAILWAY  COMPANY,  Appellant. 

Master  and  Servant— Negligence  and  Contributory  Negu- 
GENCE.— Plaintiff,  acting  as  switchman  of  defendant,  under  the 
direction  of  hia  foreman,  was  moving  tiat  cars  in  the  yard,  and  as 
train  was  moving  at  rate  of  eight  or  ten  miles  an  hour  was 
directed  to  throw  open  a  switch;  in  doing  so,  he  went  back  to  the 
rear  of  the  car,  got  down  upon  a  step,  and  stood  with  one  foot  rest- 
ing on  some  part  of  the  truck.  While  in  that  position  the  switch - 
stand,  which  was  nine  or  ten  inches  from  the  track,  struck  him  and 
knocked  him  oflF,  and  he  sustained  injuries.  One  of  defendant's 
rules  stated  that  no  building  would  be  allowed  nearer  than  six 
feet  to  the  main  track,  and  five  feet  to  any  side  track.  Plaintiff 
knew  of  this  rule,  but  did  not  know  of  the  switch  stand.  Held, 
that  the  question  of  negligence  and  contributory  negligence,  w^ere 
properly  left  to  the  jury,  and  their  finding  would  not  be  dis- 
turbed. 

Id. —Assumption  op  Risk  by  Servant.— The  danger  of  the  switch- 
stand  above  was  not  one  of  the  ordinary  risks  incident  to  plain- 
tiff's employment  and  was  not  a  risk  assumed  by  plaintiff  upon 
entering  the  defendant's  service. 

Appeal  from  a  judgment  of  the  district  court  of  the  first 
district  and  from  an  order  refusing  a  now  trial.  The 
opinion  states  the  facts. 

Mr,  P.  L,  WilliamSf  for  appellant 

Mr.  P.  H.  Emerson,  for  respondent. 

Zane,  C.  J. : 

This  action  was  brought  to  recover  damages  for  injuries 
suffered  by  the  plaintiff  because  of  defendant's  negli- 
gence. The  plaintiff  had  been  in  the  employ  of  the  de- 
fendant, at  the  time  of  the  injury,  six  or  seven  months, 
acting  as  brakeman  or  switchman  in  placing  cars  in  the 
yard,  and  in  making  up  trains.  He  had  been  so  acting, 
during  the  night,  until  six  or  seven  days  before  the  in- 
jury, and  the  remaining  time  during  the  day.  On  the 
10th  day  of  September,  1886,  the  plaintiff,  under  the  di- 
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rection  of  J.  H.  Frawley,  his  foreipan,  was  engaged  in 
moving  five  flat  cars  loaded  with  salt  from  the  main  track 
to  house  2  track.  As  the  train  was  moving  south,  at 
eight  or  ten  miles  an  hour,  plaintiff  was  directed  by 
Frawley  to  throw  house  2  switch,  and  catch  the  cars  as 
they  might  come  down.  In  obeying  this  order,  plaintiff 
passed  to  the  rear  and  east  side  of  the  car  on  which  they 
were  riding,  and  got  down  upon  a  step,  and  stood  with  one 
foot  resting  on  some  part  of  the  truck,  with  his  face  to 
the  car,  and  leaning  against  it,  with  his  arms. over  the 
side  board,  ready  to  get  off  on  reaching  some  convenient 
place.  While  in  that  position,  the  bulge  of  the  stand  of  a 
switch  leading  to  the  weighing  scale  struck  him  near  the 
hip,  and  knocked  him  off.  ^  His  left  hand  went  under  the 
wheel,  and  was  so  crushed  that  it  became  necessary  to  am- 
putate the  ai*m  about  half  way  between  the  hand  and  the 
elbow.  The  distance  from  the  bulge  of  the  switch-stand 
to  the  side  of  the  car  was  nine  or  ten  inches.  The  defend- 
ant's printed  rules  to  govern  train-men  and  others  in  its 
employ  were  given  in  evidence,  with  the  certificate  of  the 
defendant's  superintendent  that  plaintiff  had  been  exam- 
ined on  them.  Of  these  rules  the  one  hundred  and  fifty- 
fifth  is  as  follows:  "No  wood,  timber,  freight,  or  material 
of  any  kind  will  be  allowed  within  six  feet  of  the  main 
track.  No  buildings  of  any  description  will  be  allowed 
nearer  than  six  feet  to  the  main  track,  nor  nearer  than 
five  feet  to  any  side  track.  Trees  or  other  obstructions 
liable  to  fall  on  the  track  must  be  immediately  cut  down 
or  removed."  The  plaintiff  said  that  he  knew  of  this  rule, 
and  expected  to  find  the  track  clear;  that  he  knew  there 
was  a  switch-stand  there,  but  did  not  know,  and  had  never 
been  informed,  that  it  was  so  near.  The  evidence  showed 
that  most  of  the  work  in  the  yard  was  done  on  the  west 
side,  but  that  sometimes  the  men  rode  on  the  east  side.  It 
did  not  appear,  however,  that  plaintiff  had  ridden  or  gotten 
off  on  that  side  before.  The  ground  on  the  west  side  of  the 
track  was  level,  and  the  grade  was  above  the  level  of  the 
ground  on  the  east  side;  but  the  switch  that  the  plaintiff 
was  ordered  to  throw  was  three  or  four  rods  east  of  the 
track  on  which  the  plaintiff  was  when  the  order  was  given. 
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The  switch-stand  had  been  placed  by  the  defendant  about 
14  years  before.  The  case  was  tried  by  a  jury,  who  found 
the  issues  for  the  plaintiff,  and  assessed  his  damages  at  the 
sum  of  $5,000.  The  defendant  entered  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and  judgment  was, 
entered  on  the  verdict.  From  that  judgment,  and  from  the 
order  denying  a  new  trial,  the  defendant  appealed.  It  as- 
signs as  error  that  the  evidence  was  insuflScient  to  authorize 
the  verdict,  first,  because  it  did  not  show  negligence  caus- 
ing the  injury  on  the  part  of  the  defendant. 

The  presumption  is  that  switchmen  were  expected  to 
get  down  on  the  east  side  of  the  car,  because  a  ladder  was 
placed  there  for  them  to  get  down  on,  and  it  was  the  most 
convenient  place  for  the  plaintiff  to  get  off  the  car  to  set 
the  switch  that  he  was  directed  to  throw.  It  was  natural 
for  him  to  get  off  at  the  most  convenient  point,  although 
it  was  not  as  level  as  it  was  on  the  other  side  of  the  track. 
He  would  hardly  be  expected  to  get  off  on  the  west  side, 
and  wait  until  the  train  had  passed,  in  order  to  throw  a 
switch  on  the  east  side.  The  defendant  should  have  antici- 
pated that  switchmen  or  other  persons  might  deem  it  con- 
venient to  be  on  the  ladder  when  passing  the  switch,  and 
without  observing  or  thinking  that  it  was  dangerous  to  be 
upon  it.  The  oflScer  or  agent  of  the  company,  whose  duty 
it  W6LS  to  locate  switches,  ought  to  have  used,  as  a  reason- 
able man,  sufficient  forethought  to  have  anticipated  danger 
from  a  switch-stand  within  nine  or  ten  inches  of  the  side 
of  a  passing  car.  In  the  control  of  dangerous  agencies 
great  care  should  bo  used  with  respect  to  human  life  and 
personal  safety.  It  appears  from  the  evidence  that  the 
switch-stand  erected  above  the  ground,  as  this  one  was,  was 
not  necessary,  and  that  a  ground-switch  would  have  an- 
swered every  purpose.  By  forbidding,  as  it  did  in  rule 
155,  the  placing  of  any  freight,  material,  or  building  of 
any  kind  within  six  feet  of  the  main  track,  and  within  five 
feet  of  any  side  track,  the  defendant  indicated  a  belief  that 
any  solid  object  standing  alongside  of  the  track,  in  the 
form  of  a  switch-stand  or  otherwise,  within  six  feet  of 
the  main  track,  or  within  five  feet  of  a  side  track,  was  dan- 
gerous, and  that  due  care  and  caution  required  such  pro- 


Digitized  by 


Google 


June,  1888.]       Pidcock  v.  Railway  Co.  615 

hibition.  The  jury  was  authorized  to  find  from  the  evi- 
dence that  the  switch-stand  in  question  was  in  dangerous 
proximity  to  the  track,  and  that  defendant  knew  it,  because 
it  was  placed  by  the  defendant  where  it  was  about  14 
years  before  the  time  of  the  injury,  and  had  been  per- 
mitted to  stand  there  ever  since.  Therefore  the  evidence 
warranted  the  jury  in  finding  that  defendant  was  guilty  of 
negligence. 

In  the  case  Railroad  Co,  v.  Ricssell,  91  111.,  298,  the 
court  held  it  to  be  culpable  negligence  in  the  railroad  com- 
pany to  permit  a  telegraph  pole  to  stand,  for  three  years, 
within  18  inches  of  freight  cars  passing  on  a  side  track,  so 
that  a  brakeman  descending  from  the  ^p  of  such  a  pass- 
ing car,  in  the  performance  of  his  duty,  was  thrown 
from  the  car  by  a  pole,  and  killed.  In  permitting  an 
awning  frame  to  project  18  inches  from  a  station-house, 
even  with  and  about  18  inches  above  the  inside  edge  of 
a  car  passing,  the  court  held  that  the  company  was  guilty 
of  negligence.  Railroad  Co.  v.  Welch,  52  111.,  183.  In 
another  case  the  court  held  that  the  company  was  negli- 
gent in  permitting  a  beam  of  a  bridge  to  be  so  low  as  to 
strike  the  head  of  a  man  standing  on  the  top  of  a  caboose. 
Railroad  Co.  v.  Irwin,  16  Pac.  Eep.,  146.  The  defend- 
ant also  claims  that  plain tiflF  was  guilty  of  negligence',  with- 
out which  the  injury  complained  of  would  not  have  oc- 
curred. The  plaintiff  testified  in  substance  that  he  knew 
there  was  a  switch- stand  in  the  vicinity,  but  hs^d  never 
been  informed,  and  did  not  know,  that  it  was  near  enough 
to  the  track  to  strike  a  person  getting  down  as  he  was;  that 
he  had  worked  in  the  yard,  in  the  daytime,  seven  or  eight 
days;  th^t  his  attention  had  never  been  directed  to,  nor 
had  he  ever  noticed,  its  position  with  respect  to  the 
track;  that  he  knew  that  he  was  on  the  main  line,  and 
was  familiar  with  rule  155,  and  understood  it  to  mean 
that  no  obstruction  should  be  within  six  feet  of  the 
track.  It  also  appears  that  there  was  a  number  of  tracks 
on  the  west  side,  and  his  work  had  been  done  there;  that 
his  face  was  turned  towards  the  west,  as  it  naturally 
would  be,  in  getting  down  on  the  ladder  on  the  east  side. 
Under  these  circumstances,  ought  the   plaintiff  to  have 
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known  of  the  dangerous  proximity  of  the  switch-stand 
to  the  track?  Ought  he  to  have  seen  the  danger,  and 
avoided  the  injury?  It  was  the  duty  of  another  agent  of 
the  road  to  locate  switch-stands,  and  to  see  that  the  track 
was  clear,  so  that  brakemen  and  switchmen  could  dis- 
charge their  duties  without  any  unnecessary  risk  there- 
from. We  are  not  prepared  to  hold  that  a  switchman, 
with  the  experience  and  opportunities  of  observation  that 
plaintiff  possessed,  and  with  such  care  as  prudent  switch- 
men ordinarily  exercise,  might  not  have  failed  to  discover 
the  danger  to  which  the  plaintiflF  was  exposed  The  furthest 
we  can  go  is  to  say  that  reasonable  men  may  honestly  diflFer 
as  to  the  eflfect  of,  the  evidence,  and  disagree  as  to  its 
suflScieucy  to  show  contributory  negligence;  and,  that  being 
so,  it  was  within  the  province  of  the  jury  fo  decide,  and  we 
cannot  say  that  the  court  below  erred  in  refusing  to  set 
aside  their  finding  as  to  that  question. 

It  is  said,  however,  that  the  peril  was  one  assumed  by 
the  plaintiflF  on  entering  the  service  of  defendant  It  is 
true  that  the  company  was  not  liable  for  the  ordinary  risks 
incident  to  plaintiff's  employment,  or  to  such  dangers  as 
he  might  have  known  and  avoided  in  the  use  of  reasonable 
diligence.  But  he  did  not  assume  such  risks  as  without 
fault  on  his  part  he  might  be  exposed  to  by  the  negligence 
of  the  defendant.  "In  the  case  of  Hullehan  v.  Railrcxid 
Co.,  32  N.  W.  Rep.,  529,  it  appeared  the  plaintiff,  a 
switchman,  struck  his  toe  against  a  piece  of  wood  allowed 
to  lie  along  the  track,  and  was  thrown  down  and  injured 
by  a  car  that  he  was  attempting  to  couple.  The  court 
said:  "The  evidence  shows  that  the  plaintiff,  when  he  re- 
ceived the  injuries,  had  only  been  in  the  defendant's  em- 
ploy as  a  brakeman  about  two  weeks;  that  he  knew  there 
was  wood  scattered  along  the  tracks  near  the  wood-pile 
on  the  road,  but  that  he  had  not  noticed  that  wood  was 
scattered  along  the  track  at  the  place  he  was  injured- 
.  .  .  His  evidence  shows  that  he  had  a  general  knowl- 
edge of  the  neglect  of  the  company  in  keeping  its  tracks 
clear  about  its  wood-yards.  There  is,  however,  no  evi- 
dence showing  his  knowledge  of  the  condition  of  the 
track  at  the  place  where  the  injury  occurred.     This  evi- 
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dence  is  not  conclusive  upon  the  plaintiflf  that  he  as- 
sumed all  risk  which  arose  from  such  neglect  of  the  com- 
I)any.  Even  had  he  known  of  the  existence  of  the  wood 
lying  along  the  side  of  the  track  at  the  place  where  he 
was  injured,  it  would  not  be  conclusive  against  him.  He 
might  have  a  general  knowledge  of  the  defects  of  the 
road,  but  may  not  have  had  such  knowledge  of  the  danger- 
ous character  of  such  obstructions  as  to  absolutely  charge 
him  with  the  assumption  of  all  risk  arising  from  such 
obstructions.  Notwithstanding  his  knowledge  of  the  fact 
of  the  obstruction,  still  it  was  a  question  for  the  jury 
whether  he  was  guilty  of  negligence  in  remaining  in  the 
employ  of  the  defendant  after  such  knowledge.  For  this 
reason,  and  because  there  was  no  evidence  that  he  had 
knowledge  of  the  particular  obstruction  which  caused  the 
injury,  we  cannot  say  that  the  verdict  of  the  jury  upon 
this  question  is  against;  the  evidence."  In  the  case  of 
Railroad  Co.  v.  Irtvin,  supra,  the  court  said:  "It  is  true 
that  he  had  run  over  the  road,  and  through  the  bridge, 
daily,  for  three  months  preceding  the  accident.  He  knew 
of  the  existence  of  the  bridge,  and  that  it  was  constructed 
with  overhead  timbers;  but  it  does  not  necessarily  follow 
that  he  was  acquainted  with  the  proximity  of  the  braces  to 
the  top  of  the  caboose  or  cars.  When  he  entered  the  ser- 
vice of  the  company,  he  assumed  the  ordinary  risks  inci- 
dent to  the  service,  and  if  he  enters  or  continues  in  the 
service  with  a  knowledge  of  the  risk  or  danger,  and  with- 
out objection,  he  must  abide  the  consequences.  .  .  . 
The  law,  however,  does  not  require  that  an  employee  shall 
know  of  all  defects  or  obstructions  that  may  exist  on  the 
road,  or  in  the  service  in  which  he  is  engaged.  And  it 
cann&t  be  said  that  the  peril  in  this  case  was  so  obvious 
and  patent  that  Irwin  must  have  known  it.  He  had  a 
right  to  assume  that  the  company  had  done  its  duty  and 
placed  its  track  in  such  a  condition  that  he  could  perform 
his  duties  with  reasonable  safety."  To  the  same  effect  are 
Railroad  Co,  v.  Rusaelly  supra;  Railroad  Co.  v.  Welch, 
supra,  and  White  v.  Worsted  Co.,  11  N.  E.  Eep.,  75. 
Inasmuch  as  our  view  of  the  law  accords  with  the  cases 
cited,  we  will  not  extend  this  opinion  by  adding  a  consid- 
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eration  of  numerous,  other  cases  to  which  reference  was 
made  in  the  argument  of  counsel.  Other  errors  are  as- 
signed on  this  record,  but  we  do  not  find  any  of  them  suffi- 
cient to  authorize  a  reversal.  Therefore  we  affirm  the 
judgment  of  the  court  below. 

Henderson,  J.,  and  Boreman,  J.,  concur. 


UNITED  STATES,  Respondent,  v,  ANDREW  J.  KER- 
SHAW, Appellant. 

CRiMmAii  Law. — Testimony  op  Accompljc?e. — Adultery. — On  the 
trial  of  a  defendant  for  adultery,  the  testimony  of  the  person, 
with  whom  the  adultery  was  committed,  that  the  crime  was  com- 
mitted was  corroborated  by  testimony  of  other  witnesses,  that 
the  person  so  testifying  was  the  polygamous  wife  of  defendant, 
that  she  had  two  children  by  him,  that  she  had  resided  on  prop 
erty  owned  by  him,  and  was  residing  a  short  distance  from  the 
residence  of  the  legal  wife.  Held,  that  the  testimony  of  the  ac- 
complice was  sufficiently  corroborated  to  sustain  a  conviction. 

Id.— Venu  in  Indictment. — In  an  indictment  where  an  allegation  of 
the  district  is  followed  by  an  allegation  of  the  county,  the  latter 
allegation  is  surplusage  and  it  is  immaterial  whether  it  is  sus- 
tained by  the  testimony  or  not. 

Appeal  from  a  judgment  of  the  district  court  of  the 
first  district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts. 

Mr.  James  N,  Kimball,  for  appellant. 
Mr,  George  S.  Pefers,  for  respondent. 

Boreman,  J. : 

The  defendant  was  indicted  for  adultery,  was  found 
guilty,  and  sentenced  to  imprisonment  in  the  penitentiary, 
— motion  for  a  new  trial  having  been  made  and  overruled. 
Defendant  has  appealed,  both  from  the  judgment  and 
from  the  order  overruling  the  motion  for  a  new  trial.  The 
defendant  contends  that  Mary  E.  Bamsden,  the  person 
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with  whom  the  adultery  was  charged  to  have  been  com- 
mitted, was  an  accomplice,  if  he  committed  the  offense; 
that  her  testimony  was  the  only  testimony  as  to  the  act 
for  which  he  was  convicted;  and  that  she  was  not  corrob- 
orated by  other  evidence  which,  in  itself,  tended  to  con- 
nect him  with  the  commission  of  the  offense.  Our  stattite 
provides  that  "a  conviction  cannot  be  had  on  the  testimony 
of  an  accomplice,  unless  he  is  corroborated  by  other  evi- 
dence which,  in  itself,  and,  without  the  aid  of  the  testi- 
mony of  the  accomplice,  tends  to  connect  the  defendant 
with  the  commission  of  the  offense;  and  the  corroboration 
is  not  sufficient  if  it  merely  shows  the  commission  of  the 
offense,  or  the  circumstances  thereof."  Crim.  Proc.  Act, 
sec.  273,  (Laws  1878,  p.  118).  The  testimony  of  Eose  W. 
Kershaw  shows  that  Mary  E.  Eamsden  is  the  recognized 
polygamous  wife  of  the  defendant;  that  she  has  had  two 
children  by  the  defendant,  the  one  four  years  old,  and  the 
other  two  years  old;  that  in  the  family  they  are  recognized 
as  the  children  of  the  defendant;  that  she  has  resided  on 
property  owned  by  the  defendant,  and  that,  upon  her  re- 
turn after  an  extended  absence  in  Rich  county,  she  went 
back  to  reside  in  property  of  the  defendant,  on  his  farm, 
and  about  half  a  block  from  the  residence  of  the  legal 
wife  of  defendant,  and  where  he  was  living.  It  does  not 
appear  that  the  defendant  made  any  objection  to  Mary's 
return  to  the  residence  on  the  farm,  and  nothing  seemed  to 
have  occurred  to  change  the  relationship  between  the  de- 
fendant and  Mary,  or  that  anything  had  occurred  to  which 
he  had  taken  exceptions.  The  presumption  from  all  the 
circumstances  would  be  that  the  relationship  that  had  ex- 
sisted  prior  to  that  time  between  Mary  and  the  defendant 
continued,  and  they  point  to  him  as  the  probable  father 
of  Mary's  then  unborn  child.  The  facts  tend  to  connect 
the  defendant  with  the  commission  of  the  offense,  aside 
from  the  testimony  of  Mary  herself.  The  facts  given  in 
evidence  by  Rose  W.  Kershaw  thus  corroborated  Mary  as 
to  defendant's  guilty  connection  with  her. 

The  indictment  charged  that  the  offense  was  committed 
"in  the  said  district,  territory  aforesaid,  and  within  the  jur- 
isdiction of  this  court,  to-wit,  in  the  county  of  Weber  and 
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territory  of  Utah."  The  court  instructed  the  jury  that 
before  they  could  find  the  defendant  guilty  the  prosecu- 
tion must  show  beyond  a  reasonable  doubt  that  the  defend- 
ant had  "had  sexual  intercourse  with  Mary  E.  Bamsden, 
in  the  county  of  Weber,  in  this  territory  and  district." 

The  words  "in  the  county  of  Weber,"  in  the  indictment, 
were  not  descriptive  of  the  offense,  but  were  pleaded  as 
venue;  and  naming  the  district  is  sufficient  venue.  If  the 
offense  had  been  committed  anywhere  in  the  district  it 
was  sufficient.  It  was  not  necessary  that  it  be  proved  to 
have  been  committed  in  any  particular  county  of  the  dis- 
trict. The  statement  of  the  name  of  the  county,  in  the  in- 
dictment, was  therefore  unnecessary,  and  might  be  treated 
as  surplusage.  The  fact  that  the  court  instructed  the  jury 
that  they  must  find  that  the  offense  was  committed  "in  the 
county  of  Weber,"  before  finding  a  verdict  of  guilty,  was 
an  error  which  did  the  defendant  no  injury  or  damage;  and 
if  the  evidence  did  not  support  the  allegation,  and  if  the 
jury  had  disregarded  that  part  of  the  instruction,  it  would 
be  no  ground  for  setting  the  verdict  aside,  or  for  reversing 
the  or4er  or  judgment  of  the  court  below.  There  cannot 
be  said  to  be  any  legal  variance  between  the  proof  and  the 
allegation  when  the  allegation  is  immaterial,  and  may  be 
treated  as  surplusage.  We  see  no  error  in  the  action  of 
the  court  below  in  overruling  the  motion  for  a  new  trial,  or 
in  giving  judgment  against  the  defendant.  The  order  and 
judgment  of  the  court  below  are  affirmed. 

Henderson,  J.,  concurred. 

Zane,  C.  J.,  concurred  in  the  conclusion  arrived  at  in 
the  opinion. 
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UNITED  STATES,  Eespondent,  v,  THOMAS  F.  HAE- 
KIS,  Appellant. 

Criminal.  Law.— Polygamy. — Proof  op  Second  Marriage.— On  the 
trial  of  a  defendant  for  polygamy,  admissions  by  the  defendant, 
recognition  by  him  of  the  marriage  relation,  cohabitation  by  him 
with  tife  alleged  second  wife  and  testimony  tending  to  show  an 
agreement  to  be  husband  and  wife,  from  the  time  the  agreement 
was  made  and  the  cohabitation  begun,  held^  sufficient  to  justify 
a  verdict  of  guilty. 

Id.  -Id.-  iNSTRrcTioNs  as  to  Proof  op  Marriage.  An  instruction 
that  the  jury  ^^might  take  the  facts  of  cohabitation  and  the  birth 
of  a  child,  as  proofs  of  marriage,  it  being  a  conceded  fact  that 
illicit  intercourse  had  been  carried  on  both  before  and  after  the 
alleged  marriage  ceremony,"  coupled  with  the  instruction  that 
the  cohabitation  and  birth  of  a  child  would  not  amount  to  mar- 
riage in  itself  and  that  the  jury  should  consider  the  evidence  all 
together  and  give  no  part  of  it  undue  weight,  held  not  to  be  er- 
roneous. 

Appeal  from  a  judgment  of  conviction  of  the  district 
court  of  the  third  district,  and  from  an  order  refusing  a 
new  trial.     The  opinion  states  the  facts. 
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Mr.  Arthur  BroicUy  for  appellant 
Mr,  George  S.  Peters,  for  respondent. 

Henderson,  J.: 

The  defendant  was  convicted,  in  the  third  district  court, 
of  the  crime  of  polygamy  He  made  a  motion  for  a  new 
trial,  which  was  overruled.  Judgment  was  passed,  and  he 
appeals  to  this  court  from  the  order  overruling  his  motion 
for  a  new  trial,  and  from  the  judgment. 

The  motion  for  a  new  ti*ial  was  made  upon  the  ground 
that  the  evidence  did  not  justify  the  verdict.  The  jury 
are  the  judges  of  the  facts,  and  in  order  to  justify  this 
court  in  reversing  the  order  refusing  a  new  trial  it  must 
appear  that  there  was  an  entire  ab3enc3  of  evidence,  or 
that  the  evidence  so  clearly  preponderates  in  favor  of  the 
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prisoner  as  to  suggest  the  possibility  that  the  verdict  was 
the  result  of  misapprehension  or  partiality.  It  is  not 
enough  that  the  court  might  have  arrived  at  a  different  re- 
sult. People  V.  Ah  Lofj,  10  Cal.,  301;  Mengisv.  Mann- 
faduring  Co.,  10  Fed.  Eep.,  665;  2  Grah,  &  W.  New 
Trials,  80;  Hil.  New  Trials,  92,  sea  13.  It  is  contended 
that  the  testimony  failed  to  show  a  marriage  in  form  with 
the  plural  wife  in  praesejiii,  as  distinguished  from  a  prom- 
ise to  become  husband  and  wife  in  the  future.  There  was 
evidence  tending  to  show  cohabitation.  Admissions  of  the 
defendant,  and  recognition  by  him  of  the  marriage  rela- 
tion, and  the  testimony  of  the  plural  wife,  may  possibly  be 
construed  to  show  an  agreement  to  be  husband  and  wife 
from  the  time  the  agreement  was  made  and  the  cohabita- 
tion begun;  and,  under  all  the  circumstances  of  the  case, 
we  are  not  prepared  to  say  that  the  jury  were  not  war- 
ranted in  finding  that  the  plural  marriage  was  established, 
although  the  verdict  would  have  been  much  more  satisfac- 
tory to  us  on  this  evidence  if  it  had  been  the  other  way. 
But  we  think  it  is  a  matter  within  the  province  of  the  jury, 
who  saw  the  witnesses,  and  are  the  judges  of  the  facts,  and 
that  we  cannot  disturb  their  finding.  It  is  also  claimed 
that  the  court  erred  in  charging  the  jury  that  "they  might 
take  the  facts  of  cohabitation,  and  the  birth  of  a  child,  as 
proofs  of  marriage,  it  being  a  conceded  fact  that  illicit 
intercourse  had  been  carried  on  both  before  and  after  the 
alleged  marriage  ceremony."  The  proofs  tended  to  show 
that  occasional  acts  of  illicit  intercourse  took  place  be- 
tween the  parties,  the  defendant  and  the  alleged  plural 
wife,  before  the  alleged  marriage,  and  that  after  the  mar- 
riage they  lived  together  as  husband  and  wife,  and  that  a 
child  was  begotten  and  born,  and  the  court  below  in- 
structed the  jury  that  "*  *  *  you  have  a  right,  gentle- 
men of  the  jury,  to  take  into  consideration  any  circum- 
stances in  evidence  which  in  your  judgment  tend  to  prove 
or  disprove  the  marriage.  You  have  a  right  to  take  into 
consideration,  in  determining  whether  a  marriage  contract 
was  made,  such  as  I  have  stated  to  you,  the  fact,  if  you  be- 
lieve it  from  the  evidence,  that  they  did  cohabit,  and  that 
a  child  was  born  as  the  result  of  that  cohabitation.     You 
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have  a  right  to  take  those  circumstances  into  considera- 
tion, if  you  believe  that  they  did  actually  cohabit,  and 
that  a  child  was  bom  in  consequence  of  it;  but  the  cohab- 
itation and  birth  of  the  child  would  not  amount  to  mar- 
riage in  itself.  *  *  ♦  In  weighing  the  evidence,  you 
should  consider  it  all  together,  and  give  to  each  part  such 
weight  as  you  think  it  is  entitled  to  under  all 'the  circum- 
stances in  evidence.  It  is  not  proper  to  pick  up  any  par- 
ticular portion  of  the  evidence,  and  give  it  undue  weight; 
to  take  into  consideration  some  portion  of  the  testimony, 
and  leave  out  of  view  some  other;  but  you  should  con- 
sider it  all  together.  *  *  *"  Taking  these  instructions 
together,  the  jury  were  told  that,  with  all  the  other  cir- 
cumstances of  the  case,  they  might  consider  the  fact  of 
cohabitation  as  bearing  upon  the  question  of  marriage, 
and  give  it  such  weight  as  they  thought  it  ought  to  have. 
And  this,  we  think,  was  proper,  especially  in  view  of  the 
fact  that,  while  the  evidence  tended  to  show  occasional 
acts  of  intercourse  before  the  alleged  marrage,  it  tended 
to  show  open  recognition  by  the  parties  themselves  of 
the  marriage  relation,  and  continuous  cohabitation  as  hus- 
band and  wife  only  thereafter.  We  thiuk  the  case  was 
fairly  given  to  the  jury,  and  that  we  cannot  disturb  the 
verdict.  The  judgment  and  order  appealed  from  are 
affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 
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CEESCENT    MINING    COMPANY,    Kespondent,    r. 
WASATCH  MINING  COMPANY,  Appellant. 

CJoNTRACT — Waiver  op  Condition. — A  party  to  a  contract  may  dis- 
pense with  a  condition  in  his  favor,  and  when  this  is  done,  it  is 
the  8»me  as  though  the  thing  dispensed  with  had  been  done. 

Contract  to  Convey  Real  Rstate  Reference  to  De.scription  in 
A  Deed.— Where  a  contract  to  convey  refers  to  a  deed  for  a  de. 
scription  of  the  real  estate,  it  is  to  be  construed  as  though  that 
description  were  written  in  the  contract. 

Deed  Two  Contradictory  Descjripi'ions.  Where  a  deed  contains 
two  descriptions,  the  first  definite,  certain  and  minute  by  metes 
and  bounds;  the  second  description  indefinite,  contradictory  of 
of  the  first,  and  uncertain,  and  opposed  to  the  intention  of  the 
parties,  the  first  description  must  control. 

Id.  -Refx)rmation.  Where  a  deed  executed  in  pursuance  of  a  con- 
tract to  convey,  omitted  certain  ground  contained  in  the  con- 
tract, and  all  the  negotiations  between  the  parties  up  to  the  time 
the  contract  was  made,  were,  with  reference  to  the  entire  prop- 
erty, including  that  omitted,  that  it  was  intended  by  both  par- 
ties to  include  the  omitted  premises,  that  it  was  the  intention  of 
the  plaintiff  at  the  time  of  receiving  the  deed,  to  have  the  omitted 
premises  conveyed  to  them  as  provided  in  the  contract,  and  that 
this  intention  and  understanding  were  well  known  to  the  defend- 
ant at  the  time  of  executing  and  delivering  the  deed;  held,  that 
a  reformation  of  the  deed  would  be  decreed. 

Appeal  from  a  decree  of  the  district  court  of  the  third 
district,  and  from  an  order  refusing  a  new  trial.  The 
opinion  states  the  facts,  except  the  findings  of  the  court, 
which  found  that  it  was  the  intention  of  both  parties  to 
include  the  omitted  premises  in  the  deed  sought  to  be  re- 
formed, and  that  the  said  premises  were  omitted  through 
mistake  and  inadvertence. 

Mr.  W,  H.  Dickson  and  Mcssi^s.  Bennett,  Kirkpatn'ck 
rf'  Bradley,  for  the  appellant. 

The  complaint  does  not  state  a  case  for  relief,  because 
it  shows  that  the  Wasatch  Mining  Company  was  not  re- 
quired to  make  a  deed  until  the  purchase  price  was  paid. 
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If  any  other  contract  between  the  parties  required  the 
making  of  the  deed,  it  is  not  alleged  in  the  complaint  and 
recovery  cannot  be  had:  Crocket  v.  Lee,  7  Wheaton,  522 
Cnnnal  v.  Banks,  10  Wheat.,  101;  Harding  v.  Handy,  11 
Wheat.,  103;  Harrison  v.  Nixon,  9  Pet.,  483;  Foster  v. 
Goddard,  1  Black,  506;  Ferguson  v.  Ferguson,  2  N.  1., 
360. 

The  findings  are  not  within  the  issues.  The  complaint 
charged  fraud.     The  findings  state  mistake. 

Murder  v.  Lewis,  39  Cal.,  533;  Devoe  v.  Devoe,  51  Cal., 
543;  Mendrau  v.  Grix,  51  Cal.,  151;  Morenhent  v.  Bowen, 
42  Cal,  591;  Eynx.  Potter,  15  Howard,  42;  Tillenghast 
V.  Champlin,  67  Am.  Dec,  510. 

The  evidence  is  insufficient  to  support  the  findings.  No 
mistake  on  part  of  defendant  is  shown,  and  the  proof  must 
be  made  beyond  a  reasonable  doubt:  Lyman  w,  Insur.  Co,, 
17  Johns.,  373;  Cowles  v.  Bowen,  10  Paige,  526;  Imham 
V.  Child,  1  Bro.,  94;  Gillespie  y.More,  2  Johns.,  Ch.  585; 
Xevins  v.  Dunlap,  33  N.  Y.,  676;  Jackson  v.  Andrews, 
59  N.  Y.,  244;  Wood  Stai  Frauds,  p.  843,  sec.  504  and 
note;  see  also  p.  869,  sec*  534;  Agard  v.  Valencia,  39 
Cal.,  292;  Agard  v.  Whitney  (Or.),  C.  W.  C.  R,  103; 
Ld.  Cases  Eq.  Vol.  2,  Pt.  1,  pp.  980,  981,  982;  2  Pom.  Eq., 
sections  859,  862,  595;  Tinman  v.  Gibney,  et  al,  24  Wis., 
190;  Pur  cell  v.  Miner,  4  Wall.,  513;  Heann  v.  Marine 
Ins.  Co,,  20  Wall.,  488;  Maxwell  Land  Grant  Case,  121 
U.  S.,  325;  Stockbridge  v.  Hudson  Iron  Co,,  107  Mass., 
290. 

Mr.  R,  N,  Bodkin  and  Mr.  P,  L,  Williams,  for  re- 
spondent. 

The  appellant  did  not  demur  to  the  complaint,  but  filed 
an  answer  joining  issues  between  the  parties. 

The  evidence  of  respondent,  set  out  in  the  statement, 
was  admitted  without  objection  at  the  trial,  and  the  appel- 
lants, after  respondents  closed,  introduced  in  rebuttal  its 
evidence. 

Under  these  circumstances  the  appellant  cannot  make 
the  objection  in  this  court  for  the  first  time  that  the  case 
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made  by  the  proof  differs  from  the  averments  of  the 
complaint.  Therefore,  if  the  evidence  warrants  the  find- 
ings  and  judgment,  the  appellant  must  fail. 

Marshall  v.  Ferguson,  23  Cal.,  70;  Boyve  v.  Calif omia 
Stage  Co.,  25  Cal.,  471;  Tyng  v.  Commercial  Co,,  58  N. 
T.,  308;  Belknap  v.  Sealy,  14  N.  Y.,  147;  Simth  v.  Rowe, 
7  Colo.,  95;  Mnnice  v.  Brady,  15  Abb.,  173;  Bell  v.  Knowles, 
45  Cal.,  194;  Friedly  v.  Scheetz,  11  Amer.  E.,  697;  Bank 
of  Columbia  v.  Magruder,  14  Amer.  R.,  271-274;  1  Boone 
Code  Plead.,  sec.  215,  and  cases  cited. 

Aside  from  the  question  of  fraud,  an  issue  of  inadvert- 
ence or  mistake  is  made  by  the  pleadings. 

If  the  negotiations  and  sale  to  respondent  included  the 
property  in  dispute,  as  alleged  in  complaint,  and  the  deed 
from  the  appellant  as  admitted  by  it  was  intended  to  con- 
vey the  property  so  negotiated  for  and  sold,  and  respond- 
ent, as  alleged,  accepted  it  under  the  belief  that  it  embraced 
all  the  property,  so  purchased,  then  it  follows  that  the 
parties  acted  in  the  premises  aside  from  the  consideration 
of  fraud,  inadvertently  or  by  mistake. 

The  pleadings  gave  rise  to  such  issues.  The  evidence 
on  both  sides  was  mainly  directed  to  those  issues,  and  the 
court  found  them  in  favor  of  the  rt»spondent. 

This  disposes  of  the  two  first  objections  urged  in  ap- 
pellant's brief. 

Henderson,  J. : 

The  complaint  in  this  case  is  filed  to  obtain  a  reforma- 
tion of  a  deed  made  September  1,  1886,  by  the  defendant 
to  the  plaintiff,  so  as  to  include  2.55  acres  of  ground  not  in- 
cluded therein.  The  premises  in  dispute  are  locatod  in 
the  Uintah  mining  district,  and  are  part  of  what  is  known 
as  the  "Walker  and  Walker  Extension"  and  "Buckeye 
Mining  Claims,"  as  located.  The  material  facts,  as  shown 
by  the  pleadings  and  testimony,  are  as  follows:  The  Walker 
and  Walker  extension  and  Buckeye  mining  claims  were 
first  located  as  contigiious  and  adjacent  properties.  There- 
after, what  is  known  as  the  "Pinyon  and  Piny  on  Extension 
Mining  Claim"  was  located,  and  diagonally  traversed  one 
end  of  the  said  Walker  ai^d  Walker  extensioij  and  Buck- 
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eye  claims,  thereby  creating  an  interference  with  said  last- 
named  claims,  the  area  of  such  interference  being  2.55 
acres  of  land,  and  being  the  premises  here  in  dispute.  The 
owners  of  the  Pinyon  and  Pinyon  extension  claim  first 
made  application  for  their  patent,  which  was  issued  to  them 
October  18,  1873,  describing  the  property  by  metes  and 
bounds;  and  by  mistake  and  inadvertence  the  said  applica- 
tion and  the  patent  also  included  the  said  area  of  interfer- 
ence which  belonged  to  the  Walker  and  Walker  extension 
and  Buckeye  claims.  After  such  location  of  said  W^alker 
and  Walker  extension  and  Buckeye  claims,  the  owners 
thereof  incorporated  and  thereby  formed  the  defendant 
company,  and  transferred  by  such  incorporation  said  min- 
ing claims  to  said  defendant.  Thereafter  the  defendant 
made  application  for  patents  to  its  said  claims,  whereupon 
the  said  mistake*  in  the  application  and  patent  to  the  own- 
ers of  the  Pinyon  and  Pinyon  extension  claim  was  dis- 
covered, and  the  defendant  at  once  made  claim  to  the 
owners  of  the  Pinyon  and  Pinyon  extension,  and  asserted 
their  ownership  and  right  to  the  area  of  interference,  and 
this  claim  and  right  were  acknowledged;  and  to  correct 
said  mistake  in  such  application  and  patent,  the  owners  of 
said  last-mentioned  claim,  on  the  28th  day  of  October, 
1874,  conveyed  to  the  defendant  company,  by  deed,  said 
area  of  interference,  describing  the  same  by  metes  and 
bounds,  stating  a  consideration  of  one  dollar,  and  contain- 
ing the  following  provisions:  "The  premises  hereby  in- 
tended to  be  conveyed  is  the  area  shown  on  the  diagram 
hereto  attached,  being  2  55-lOOths  acres,  more  or  less,  and 
being  the  ground  whereon  conflict  exists  between  the 
claim  of  said  Pinyon  and  Pinyon  extension,  and  the 
Buckeye  and  Walker  and  Walker  extension  mining  claims, 
the  said  premises  having  been  by  inadvertence  granted  to 
said  first  parties  by  the  government  of  the  United  States 
by  patent.  .  .  .  And  whereas  the  premises  hereby 
conveyed  being  the  ground  included  within  the  lines  of 
the  said  Pinyon  and  Pinyon  extension,  and  the  said  Buck- 
eye and  Walker  and  Walker  extension  claims  were  never 
intended  to  be  applied  for  by  the  applicants  for  patent  on 
said  Pinyon  and  Pinyon  extension  claim.     And  whereas, 
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it  has  been  supposed  that  said  conflict  grounds  are  in- 
cluded in  said  patent,  now  it  is  the  sole  object  and  intent 
of  this  instrument,  and  the  parties  hereto,  to  release  and 
quit-claim  to  said  second  parties,  the  rightful  claimants  and 
owners  of  said  conflict  ground,  whatever  right,  title,  or  in- 
terest may  have  been  inadvertently  acquired  by  the 
patentees  under  said  patent  in  and  to  said  premises  in  con- 
flict." After  receiving  such  deed,  and  on  the  6th  day  of 
November,  1874,  the  defendant  made  application  for,  and 
a  patent  was  thereupon  issued  to  it,  first  describing  said 
claims  as  located  by  metes  and  bounds,  and  then  except- 
ing from  the  operation  thereof  the  portion  before  that  time 
patented  to  the  owners  of  the  Pinyon  and  Pinyon  exten- 
sion claim,  being  the  area  of  interference,  which  patent 
it  received,  thereby  perfecting  its  title  to  its  claims  as  they 
were  located. 

The  owners  of  the  said'  Walker  and  Walker  extension 
and  Buckeye  claims  were  in  the  actual  occupancy  of  said 
claims  as  located  until  the  creation  of  said  defendant  com- 
pany, and  the  said  defendant,  from  the  time  of  such  incor- 
poration, commenced  and  prosecuted  mining  operations 
thereon.  That,  as  a  consequence,  the  said  defendant 
became  largely  indebted,  and  finally,  about  the  year 
1879,  William  Jennings,  who  was  one  of  the  incorpor- 
ators of  said  defendant,  and  owned  1,500  shares  of  its 
capital  stock,  and  his  son,  one  Joseph  A.  Jennings,  took 
entire  possession  of  said  last-named  mines,  including  said 
area  of  interference,  and  began  to  work  and  operate  them 
on  their  own  account,  claiming  to  own  the  same.  In  the 
meantime  some  of  said  claims  against  said  defendants 
passed  into  judgments,  its  interest  in  the  claims  being 
levied  upon  by  virtue  of  executions  issued  thereon.  The 
same  were  sold  by  the  marshal,  and  bid  in  by  the  said 
William  Jennings.  The  discovery  points  of  both  said 
claims,  and  the  surface  workings  or  entries  to  the  veins 
of  mineral  therein,  were  at  all  times  wholly  within  the 
area  of  interference.  The  said  William  and  Joseph  A. 
Jennings  continued  to  operate  said  mines  until  January 
24th,  1883,  when  the  defendant  company  commenced  an 
action  in  the  third  district  court  against  them,  and  in  their 
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complaint  in  said  action  described  the  said  Walker  and 
Walker  extension  and  Buckeye  claims  as  located,  includ- 
ing the  area  of  interference,  and  alleged  that  the  defend- 
ants therein  were  in  possession  of  said  property,  operating 
the  same,  and  had  taken  a  large  amount  of  valuable  ore 
therefrom,  and  averred  that  the  said  defendants  therein 
had  taken  possession  of  said  property  by  virtue  of  an 
agreement  between  them  and  the  plaintiff  therein,  to  the 
effect  that  they  should  take  possession  of  said  property, 
operate  the  same,  and  from  the  proceeds  thereof  pay 
claims  against  said  plaintiff,  and  that  advances  made  by 
said  defendants  to  pay  indebtedness  should  be  a  lien  upon 
such  property,  and  a  preferred  indebtedness,  and  that  de- 
fendants, under  such  agreement,  should  and  might  pur- 
chase said  property  on  execution  sales,  and  hold  the  same 
in  trust  for  said  plaintiff;  and  further  averred  that  said 
defendants  had  made  purchases  at  execution  sales  pursu- 
ant to  such  agreement,  and  held  the  property  in  trust  for 
plaintiff;  that  defendants  had  extracted  more  than  suffi- 
cient ore  to  remunerate  them  for  all  advances,  but  refused 
to  convey  said  property,  and  claimed  to  own  the  same,  and 
denied  plaintiff's  right  thereto.  The  Inarshal's  deeds  on 
such  sales  described  the  property  as  the  "Walker  and 
Walker  Extension"  and  "Buckeye  Mining  Claims,"  as 
patented.  The  complaint  prayed  that  the  plaintiff  therein 
be  decreed  to  be  the  owner  of  the  property,  and  for  an 
accounting.  The  defendants  therein  answered,  admitting 
their  possession  and  claim  of  ownership  to  the  entire 
premises;  denied  the  agreement  stated  in  the  complaint; 
averred  that  the  plaintiff  had  abandoned  said  property  as 
unprofitable;  that  they  had  purchased  at  the  marshal's 
sale  in  their  own  right,  and  that  they  were  the  owners  of 
the  property.  In  that  case  the  discrepancy  between  the 
descriptions  "as  located"  and  "as  patented"  does  not  seem 
to  have  been  mooted  or  suggested.  In  the  mean  time,  and 
prior  to  the  commencement  of  said  action,  the  plaintiff 
herein,  the  Crescent  Mining  Company,  had  become  the 
owner  of  the  Pinyon  and  Pinyon  extension  claim,  and  of 
various  other  claims  located  adjacent  to  and  entirely  sur- 
rounding the  property  so  owned  by  said  Wasatch  Mining 
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Company,  and  were  raining  and  operating  thereon;  and, 
being  such  owner,  it  was  desirous  of  purchasing  said 
Walker  and  Walker  extension  atid  Buckeye  claims,  as  lo- 
cated, and,  it  being  in  dispute  and  litigation  between  said 
Wasatch  Mining  Company  and  said  William  and  Joseph 
A.  Jennings,  and  uncertain  as  to  which  would  be  adjudged 
to  be  the  owner  thereof,  the  plaintiff  herein,  by  its  oflScers, 
conceived  the  idea  of  having  both  of  said  parties  to  said 
litigation  agree  with  it  upon  a  price  for  said  property,  and 
to  receive  such  price,  and  let  the  same  abide  the  event  of 
such  litigation,  and  thereby  obtain  the  title  to  said  prop- 
erty, pending  said  litigation.  And  to  effectuate  this  plan 
said  plaintiff  first  negotiated  with  the  Jennings  party,  and 
feuch  negotiations  were  had  that  the  price  of  five  dollars 
per  share  of  the  capital  stock  of  said  Wasatch  Mining 
Company,  amounting  to  $50,000,  was  agreed  upon  between 
plaintiff  and  the  Jennings  party  as  the  purchase  price  of 
said  property;  and  said  William  Jennings  being  the  owner 
of  1,500  shares  of  the  capital  stock  of  said  Wasatch  Min- 
ing Company,  to  which  he  would  be  entitled  if  the  Wa- 
satch Mining  Company  succeeded  in  said  litigation,  an 
agreement  was  finally  perfectiad  on  the  8th  day  of  March, 
1883,  between  the  plaintiff  and  the  Jennings  party. 

The  said  William  and  Joseph  A.  Jennings,  on  that  day, 
made  a  deed  to  the  plaintiff,  the  consideration  expressed 
therein  being  $50,000,  describing  all  of  said  property,  in- 
cluding the  area  of  interference  or  disputed  ground,  by 
metes  and  bounds,  and  following  such  description  was  the 
following  provision: 

"The  said  described  premises  being  mineral  entries  Nos. 
87  and  88,  lots  40  and  41,  and  patented  as  the  *Walker  and 
Walker  Extension'  and  *Buckeye  Mining  claims.'  "  At  the 
same  time,  and  as  part  of  the  same  transaction,  and  bear- 
ing the  same  date,  they  entered  into  a  written  contract, 
which  recited  the  making  of  the  'deed  on  that  day,  and  re- 
ferred to  it  for  a  description  of  the  premises  affected  by 
the  contract,  and  also  cited  the  pendency  of  said  action 
between  said  Wasatch  Mining  Company  and  the  said  Wil- 
liam and  Joseph  A.  Jennings,  and  that  the  said  title  in- 
volved the  title  to  said  lands.     It  provided  that  the  con- 
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tract  and  the  deed  sliould  be  deposited  with  the  Deseret 
National  Bank,  subject  to  the  following  conditions:  That, 
as  soon  as  said  action  should  be  determined,  if  such  de- 
termination was  in  favor  of  said  William  and  Joseph  A. 
Jennings,  and  the  title  thereby  vested  in  them,  the  said 
plaintiff  should  pay  the  said  Jennings  J<42,500,  thd  balance 
of  the  purchase  price  of  said  lands,  $7,500  thereof  having 
been  paid,  that  being  the  amount  represented  by  stock 
owned  by  William  Jennings;  and  upon  such  payment  the 
plaintiff  to  receive  said  deed.  It  further  provided  that  if 
at  any  time  the  Jennings  should  indemnify  plaintiflF 
against  the  claim  of  the  Wasatch  Mining  Company,  that 
payment  of  said  $42,500  should  be  made,  and  the  deed  de- 
livered, and  that  if  at  any  time  the  plaintiif  should  obtain 
a  conveyance  from  the  Wasatch  Mining  Company,  or  a 
waiver  of  its  claim,  payment  should  be  made,  and  the  deed 
delivered;  that  plaintiff  might  at  once  enter  into  posses- 
sion, but  should  not  remove  any  ores  until  the  delivery  of 
the  deed.  At  the  same  time  of  making  this  contract,  and 
as  part  of  the  same  transaction,  William  Jennings  trans- 
ferred and  delivered  to  the  plaintiff  his  said  1,500  shares 
of  the  c^j)ital  stock  of  said  Wasatch  Mining  Company. 
At  once,  after  the  making  of  this  contract,  the  plaintiff 
entered  into  possessi(m  of  all  the  property,  including  the 
disputed  premises,  and  has  remained  in  possession.  There- 
upon the  plaintiff  commenced  to  negotiate  with  said  de- 
fendant, conducting  negotiations  on  its  part  by  one  E.  P. 
Ferry,  one  of  its  directors,  its  president  and  most  of  its 
directors  residing  in  Michigan;  the  negotiations  being 
conducted  mostly  on  the  part  of  the  defendant  by  J.  Q. 
Sutherland,  its  attorney.  Various  negotiations  were  had, 
which  resulted  in  an  arrangement  with  defendant  on  the 
basis  of  the  Jennings  contract,  and  on  the  9th  day  of  July, 
1886,  the  parties  hereto  entered  into  a  contract,  (the  de- 
fendant being  the  first  party  and  the  plaintiff  the  second 
party  thereto,)  a  portion  of  which  contract  is  as  fol- 
lows: "Said  party  of  the  first  part  in  consid- 
eration of  the  agreement  on  the  part  of  the  second  party, 
hereafter  set  forth,  hereby  agrees  with  said  second  party, 
its  successors  and  assigns,  to   join  with  the  representa- 
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tives  and  successors  in  interest  of  William  Jennings,  con- 
veying to  the  said  second  party  these  two  patented  mining 
claims,  situated  in  Uintah  mining  district,  Summit  county, 
in  the  territory  of  Utah,  called  the  'Walker  and  Walker 
Extension'  and  'Buckeye  Mining  Claims,'  in  fee,  according 
to  the  contract  heretofore  made  between  said  second  party 
and  William  Jennings,  in  his  lifetime,  on  payment  into  the 
district  court  for  the  third  judicial  district  of  said  territory, 
subject  to  an  order  of  the  court  in  an  action  in  which  said 
party  is  plaintiff,  and  said  representatives  of  William 
Jennings  and  others  are  defendants,  with  effectual  assur- 
ance by  said  second  party  that  fifteen  hundred  shares  of 
first  party's  capital  stock,  held  by  said  Jennings,  and 
transferred  by  him  at  the  making  of  said  contract,  to  said 
second  party,  shall  not  participate  in  the  distribution  by 
said  first  party  of  said  sum  of  forty-two  thousand  five 
hundred  dollars;  or  that,  in  default  of  such  joint  convey- 
ance, said  first  party  will  convey  in  fee  said  property  to 
said  second  party  after  the  final  determination  of  said  suit, 
if  said  first  party  shall  be  decreed  to  be  the  owner  thereof, 
on  payment  to  said  first  party  of  said  sum  of  forty-two 
thousand  five  hundred  dollars,  and  said  assurance  relative 
to  said  fifteen  hundred  shares  of  said  first  party's  capital 
stock  as  aforesaid." 

The  contract  further  provided  that,  upon  receiving  such 
deed,  the  plaintiff  should  make  payment  and  give  assur- 
ance regarding  the  participation  of  said  1,500  shares  of 
stock.  Afterwards,  on  the  1st  day  of  September,  1886,  for 
the  purpose  of  executing  the  said  contract,  the  defendant 
made  and  delivered  to  the  plaintiff  a  deed  (the  one  sought 
to  be  reformed),  describing  the  property  as  follows:  "Those 
patented  mining  claims,  situate  in  Uintah  mining  district 
in  said  county  and  territory,  named,  respectively,  the 
'Walker  and  Walker  Extension  Mine,'  as  described  in 
patent  from  the  United  States  to  said  party  of  the  first 
part,  dated  November  6,  1874,  and  recorded  in  the  office 
of  recorder  of  said  county,  in  Book  E,  on  pages  19  to  26; 
and  also  the  'Buckeye  Mine,'  as  described  in  patent  from 
the  United  States  to  said  party  of  the  first  part,  dated 
November  6,  1874,  and  recorded  in  the  office  of  said  re- 
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corder  of  said  county,  in  Book  E,  on  pages  27  to  34" 
And  the  plaintiff  executed  and  delivered  to  defendant  a 
mortgage  covering  its  entire  group  of  mines,  and  the  prop- 
erty covered  by  the  deed,  described  as  it  was  described  in 
the  deed,  conditioned  for  the  payment  to  defendant  of  the 
amount  unpaid  whenever  it  became  entitled  to  it;  and 
having  secured  to  the  Jennings'  party  to  their  satisfaction 
payment,  iji  case  they  became  entitled  to  it,  their  deed  was 
delivered  to  plaintiff;  and,  being  in  possession,  the  plain- 
tiff began  operations  on  said  property.  Afterwards,  hav- 
ing learned  that  the  Wasatch  Mining  Company  made 
some  claim  to  the  disputed  ground,  or  was  offering  it  for 
sale,  the  plaintiff  commenced  this  action.  The  complaint, 
as  amended,  recites  the  facts  before  stated  with  particu- 
larity, except  the  fact  of  the  defendant's  receiving  the 
mortgage  given  to  it  as  full  execution  of  the  contract  on 
the  plaintiff's  part.  It  avers  ihat  the  lands  in  dispute  were 
included  in  the  description  in  the  contract  between  plain- 
tiff and  defendant  by  adopting  the  description  in  the 
Jennings'  contract,  and  that  it  was  intended  to  be  so  in- 
cluded, and  that  by  the  mistake  and  inadvertence  of 
the  plaintiff,  and  the  fraud  and  concealment  of  the  de- 
fendant, the  deed  was  so  drawn  as  to  exclude  it.  The 
defendant  filed  an  answer  and  cross-complaint,  denying 
that  in  making  the  contract  and  deed  it  was  the  inten- 
tion to  include  the  disputed  property,  and  denying  that 
it  was  included  in  the  terms  of  the  contract;  but  that, 
on  the  contrary,  the  whole  negotiations  were  only  for 
the  property  outside  of  the  disputed  property,  and  avers 
the  facts  relating  to  the  giving  and  receiving  of  the 
mortgage,  and  avers  that,  by  the  giving  of  the  mortgage 
covering  and  describing  the  property  as  described  in  the 
deed,  the  plaintiff  is  estopped.  A  trial  was  had  in  the 
district  court  on  these  pleadings,  and  a  decree  entered  for 
the  plaintiff. 

The  defendant  insists  that  the  complaint  does  not  state 
a  case  entitling  the  plaintiff  to  any  relief,  and  that  there- 
fore the  decree  should  be  reversed.  The  claim  is  that 
by  the  terms  of  the  contract  between  the  parties,  as  set 
forth  in  the  complaint  and  shown  in  evidence,  the  plain- 
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tiff  was  not  entitled  to  a  deed  at  the  time  of  bringing  the 
action;  that  the  conditions  upon  which  the  deed  was  to  be 
delivered  had  not  yet  been  performed;  and  that,  if  the 
plaintiff  relied  upon  the  fact  that  the  defendant  had  ac- 
cepted other  conditions  than  those  named  in  the  contract 
as  a  fulfillment  thereof  on  its  part,  this  agreement  should 
have  been  specifically  set  forth  in  detail.  The  complaint 
does  aver  that  the  deed  was  given  by  the  defendant  in 
execution  of  the  contract  on  its  part.  This  would  imply 
that  the  contract  had  either  l>een  fully  performed  on  the 
part  of  the  plaintiff  or  that  defendant  had  accepted  other 
conditions  satisfactory  to  it  in  lieu  thereof.  The  defend- 
ant did  not  demur,  but  by  its  answer  and  cross-complaint 
brought  before  the  court  all  the  facts,  and  no  objection 
was  taken  to  the  evidence.  Under  these  circumstances  the 
defendant  should  have  raised  the  question  in  the  court 
below,  where  ample  power  is  given  to  correct  and  amend 
the  pleadings;  and,  having  itself  brought  the  fact«  before 
the  court  by  its  pleadings,  and  without  objection  gone  to 
trial  on  its  merits,  it  would  be  too  late  to  raise  the  question 
for  the  first  time  in  this  court.  Tyng  v.  Warehouse  Co., 
58  N.  Y.,  308;  Marshall  v.  Ferguson,  23  Cal.,  66.  The 
facts,  as  stated  in  the  answer  and  cross-complaint  and 
shown  by  the  evidence,  conclusively  show  that  the  written 
contract  between  the  parties  was  not  annulled  or  a  new 
one  substituted,  but  that  it  was  attempted  to  be  executed ; 
the  defendant  simply  accepting  other  conditions  than  those 
stipulated  in  its  favor,  and  attempting  to  execute  the  con- 
tract on  its  part  by  delivering  the  deed  as  provided  therein, 
substantially  as  averred  in  the  complaint.  A  party  to  a 
contract  may  always  dispense  with  the  performance  of  a 
condition  in  his  favor,  and  when  this  is  done  it  is  the  same 
as  though  the  thing  dispensed  with  had  been  done:  1  Add. 
Con.,  sec.  324,  Jones  v.  Barkley,  2  Doug.,  684  We  do  not 
think  the  objection  is  well  taken. 

The  next  question  for  our  consideration  is  as  to  whether, 
by  the  terms  of  the  contract  between  the  parties,  the  dis- 
puted premises  were  included.  It  will  be  remembered 
that  this  contract  for  a  description  of  the  premises  to  be 
conveyed  referred  to  and  adopted  the  Jennings  contract 
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That  contract  consisted  of  the  written  undertaking,  and 
deed  accompanying  it,  the  undertaking  referred  to,  and 
adopting  the  description  in  the  deed.  Where  a  grant  of 
property  refers  to  another  instrument  for  a  description  of 
the  property  granted  it  is  regarded  as  of  the  same  effect  as 
though  the  description  in  the  instrument  referred  to  were 
copied  into  the  grant:  3  Washb.  Real  Prop.,  pp.  458-460, 
sees.  64,  55;  Vance  v.  Fore,  24  Cal.,  436;  2  Devi.  Deeds, 
sec.  1020.  The  contract  is  therefore  to  be  construed  as 
though  the  description  contained  in  the  Jennings  deed 
was  written  into  it.  That  de^d  first  describes  the  prop- 
erty definitely  and  minutely  by  metes  and  bounds,  and  in- 
cludes the  property  in  dispute,  and  as  a  further  description 
describes  it  as  "  Mineral  Entries  Nos.  87  and  88,  lots  40 
and  41,  and  patented  as  the  *  Walker  and  Walker  Exten- 
sion' and  'Buckeye  Mining  Claims.*  "  Mineral  entries  Nos. 
87  and  88,  lots  40  and  41,  include  the  land  in  contro- 
versy. The  Walker  and  Walker  extension  and  Buckeye 
mining  claims,  as  patented,  do  not  include  it.  The  latter 
description  is  therefore  indefinite,  uncertain  and  contra- 
dictory. In  making  the  description  in  this  deed,  no  doubt, 
the  parties  did  not  have  in  mind  the  error  in  patenting  a 
part  of  these  claims  to  the  owners  of  the  Pinyon  and  Pin- 
yon  extension  claim  and  the  consequent  difference  between 
the  claims  as  located  and  as  patented.  When  a  grant 
contains  two  descriptions  of  the  same  property,  and  one  is 
complete,  definite  and  intelligible,  and  the  other  is  indefi- 
nite, contradictory  and  uncertain,  in  construing  the  grant, 
the  former  will  control:  2  Devi.  Deeds,  sec.  1038;  Dria- 
coll  V.  Green,  59  N.  H.  101;  2  Devi.  Deeds,  sec.  1041. 
Another  rule  of  construction  is  that  where  a  grant  con- 
tains an  uncertain  description,  or  it  contains  two  descrip- 
tions which  do  not  coincide,  that  construction  most  favor- 
able to  the  grantee  will  be  adopted:  3  Washb.  Real  Prop., 
pp.  418,  420,  sees.  32,  33.  With  the  aid  of  these  element- 
ary rules  of  construction,  we  have  no  doubt  that  the 
contract,  by  its  terms,  covered  the  whole  land,  includ- 
ing the  land  in  question;  and  it  is  equally  clear  that  the 
deed  sought  to  be  reformed  does  not  convey  the  lands 
in  dispute,  as  provided  by  the  contract.     The  defendant 
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claims  that,  notwithstanding  this,  no  reformation  of  the 
deed  should  be  decreed,  because — Ftrsf,  all  the  nego- 
tiations between  the  parties  relative  to  the  purchase 
and  sale  were  only  as  to  the  lands  aside  from  those  in 
dispute,  and  was  carried  on  with  reference  to  that  only; 
second,  that  it  was  not  intended  by  the  parties  to  include, 
either  in  the  contract  or  deed,  the  disputed  premises; 
third,  that  the  plaintiff  accepted  the  deed,  knowing  that 
it  did  not  include  the  disputed  grounds,  and  gave  back  a 
mortgage  adopting  that  description.  If  these  proposi- 
tions were  established  it  would  no  doubt  be  good  cause  for 
withholding  relief;  but  we  think  the  testimony  establishes 
the  following  propositions  beyond  reasonable  doubt:  Firsf, 
that  all  the  negotiations  between  the  parties,  up  to  the 
time  the  contract  was  made,  were  with  reference  to  the 
entire  property,  including  that  in  dispute,  and  were  so  un- 
derstood by  both  parties:  second,  that  it  was  intended  by 
both  parties  to  include  the  disputed  premises  in  that  con- 
tract; flu'rd,  that  it  was  the  intention  of  the  plaintiff,  at 
the  time  of  receiving  the  deed,  to  have  the  disputed  prem- 
ises conveyed  to  them  as  provided  in  the  contract,  and  it 
was  their  understanding  that  the  deed  did  so  convey  it; 
fonrfh,  that  this  intention  and  understanding  were  well 
known  to  the  defendant  at  the  time  of  executing  and  de- 
livering the  deed. 

The  testimony  shows  that  the  property  (including  that 
in  dispute)  was  all  the  property  owned  by  the  defendant, 
and  had  always  been  known  and  commonly  designated  as 
the  "Walker  and  Walker  Extension'*  and  "Buckeye  Min- 
ing Claims;"  that  the  discovery  points  of  both  claims 
were  within  the  disputed  grounds;  that  maps  and  plats 
were  used  by  the  parties  in  their  negotiations  plainly  in- 
dicating this;  that  the  price  agreed  upon  both  with  the 
Jennings  party  and  with  defendant  was  at  the  rate  of  five 
dollars  per  share  of  the  capital  stock  of  defendant,  and 
this  capital  stock  represented  the  entire  property.  In  the 
negotiations  the  property  was  often  referred  to  as  the 
property  in  litigation  in  the  case  of  the  Wasat<;h  Mining 
Company  against  Jennings,  and  it  is  argued  by  the  de- 
fendant that  that  case  only  involved  the  title  to  the  prop- 
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erty  outside  of  the  property  in  dispute;  but  we  have  no 
doubt  that  in  these  negotiations  all  the  parties  regarded 
this  entire  property  as  being  in  dispute  in  that  case.  The 
reference  of  the  parties  to  it  was  not  with  reference  to 
the  technical  legal  attitude  of  the  case,  but  as  to  what 
was  involved  in  the  litigation,  and  this  property  was  so 
involved.  It  is  said  that  the  defendant  and  its  officers 
did  not  know  at  the  time  the  contract  was  made  what  the 
particular  description  was  in  the  Jennings  contract,  to 
which  they  refer,  never  having  seen  it.  This  may  be  true 
but  the  reference  to  it,  in  ignorance  of  its  provisions,  can 
only  be  explained  upon  one  theory;  that,  intending  to 
convey  the  entire  property  owned  by  defendant,  the  de- 
scription was  immaterial  so  far  as  it  was  concerned.  The 
fact,  as  testified  by  Woodmansee  and  other  directors  of 
the  defendant,  that  the  price  was  S50,000,  deducting  the 
shares  of  stock  already  owned  by  plaintiff,  leaving  $42.- 
500  to  be  paid,  conclusively  shows  what  property  was  be- 
ing bought  and  sold-  These  shares  of  stock  represented 
an  interest  in  all  the  property.  In  the  dealings  between 
the  parties  this  was  considered  as  so  much  of  the  prop- 
erty respecting  which  they  were  negotiating  as  already 
belonging  to  the  plaintiff,  and  that  they  were  dealing 
with  resi>ect  to  the  balance  thereof;  anc^  hence  the  pro- 
vision in  the  contract  that  these  shares  should  not  partici- 
pate in  the  distribution  of  the  $42,500.  There  is  no 
doubt  that  the  plaintiff  and  its  officers  had  not  in  mind 
(if  they  ever  knew)  the  mistake  in  originally  patenting 
these  claims  and  the  consequent  distinction  between  the 
claims  as  located  and  as  patented;  and  if  the  defendant, 
taking  advantage  of  their  ignorance,  and  concealing  this 
fact,  has  imposed  upon  them  a  deed  which  does  not  con- 
vey what  they  purchased,  it  is  proper  that  the  deed  should 
be  so  reformed  as  to  include  it.  2  Pom.  Eq.  Jur.,  pp. 
343,  344,  sec.  870;  1  Devi.  Deeds,  sec.  152;  Bisp.  Eq. 
marg.  p.  459;  WcWis  v.  Yafes,  44  N.  Y.,  525.  The 
judgment  of  the  district  court  should  be  affirmed. 

Zane,  C.  J.,  and  Bokeman,  J.,  concurred. 
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ACCOMMODATION  NOTE.    See  Negotiable  Instruments,  3. 

ACCOMPLICE.    See  Criminal  Law,  2:5. 

ACKNOWLEDOEMENT.  See  Evidence,  7;  Statute  op  Limita- 
tions, 2. 

ACTION.    See  Ejectment,  I;  Pleaoing,  1. 

ADMINISTRATOR.    See  Pleadincj,  2;  Will,  2. 

ADULTERY.    See  Criminal  Law,  23. 

AGENT.    See  Ne<iotiable  Instruments,  3. 

ALIMONY.    See  Appeal,  10. 

AMENDMENT.    See  PRA(mcE,  2. 

Changing  Issues  at  Trl\^l. — An  amendment  to  a  cross- complaint  was 
proposed  at  the  trial  totally  changing  the  issue  from  suit  on  war- 
ranty to  suit  to  reform  a  deed  for  mistake  in  description,  and  no 
reason  was  shown  why  amendment  was  not  made  before  the  trial, 
and  no  reasonable  diligence  or  excuse  for  the  delay  shown;  held, 
that  a  refusal  of  such  amendment  was  not  an  abuse  of  the  dis- 
cretion of  the  court.    Kelly  v.  Kershaw,  295. 

AMNESTY.    See  Pardon. 

APEX.    See  Mining  Claims. 

APPEAL.    See  Injunction;  New  Trial,  3;  Title  to  Office. 

1.  What  Orders  are  Appealable  prom  Supreme  Court  op  Utah. 
— Under  section  692  Rev.  Stat.,  an  order  appointing  a  receiver  is 
not  a  "final  decree,"  and  cannot  be  appealed  from  to  the  supreme 
court  of  the  United  States.     United  States  v.  Church,  394. 

2.  Record. — Where  no  statement  upon  motion  for  new  trial  was 
made  and  no  bill  of  exceptions  settled  or  signed  by  the  trial 
judge,  and  the  record  discloses  no  written  requests  to  charge  the 
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jury,  and  the  instructions  to  the  jury  complained  of  were  deliv- 
ered orally  by  the  court  and  taken  by  the  court  stenographer, 
but  in  no  way  embodied  in  the  record  on  appeal;  held,  that  the 
charge  of  the  court  was  not  before  the  appellate  court  for  review. 
People  V.  Pettit,  241. 

3.  Objections  not  mad£  Below.— Objections  that  were  not  raised 
in  the  court  below,  and  are  raised  for  the  tirst  time  upon  appeal 
will  not  be  considered  by  the  appellate  court.  People  v.  Pea- 
cock, 237 . 

4.  Dismissal  of  Appeal. — Under  section  828,  Code  of  Civil  Proced- 
ure, an  appeal  from  the  judgment  will  not  be  dismissed,  because 
an  appeal  from  the  order  denying  a  new  trial  in  the  same  case,  is 
before  the  court.    Kelly  v.  Kershaw,  300. 

5.  Piling  op  Transcript.— Under  rules  two  and  three  of  the  su- 
preme court  providing  that  the  transcript  shall  be  filed  within 
thirty  days  after  the  appeal  shall  have  been  perfected,  unless  fur- 
ther time  be  allowed,  the  appeal  will  be  dismissed  if  transcript 
be  not  filed  in  thirty  days,  unless  a  satisfactory  showing  of  rea- 
sonable diligence  be  made.    Mill  Co.  v.  Johnston,  147.  * 

6.  Motion  to  Dismiss. — When  motion  to  dismiss  an  appeal  was 
denied  on  account  of  a  showing  made,  and  when  no  additional 
time  was  asked,  the  denial  of  the  motion  contemplated  the  im- 
mediate filing  of  the  transcript,  and  if  the  transcript  was  not 
filed,  the  appeal  will  be  dismissed.    Mill  Co.  v.  Johnston,  147. 

7.  Abandonment  of,  after  Refusal  to  Dismiss.— When  motion  to 
dismiss  appeal  is  denied,  the  appellant  is  estopped  from  claiming 
that  he  afterwards  abandoned  the  appeal.  Mill  Co.  v.  Johnston^ 
147. 

8.  Effect  of  an  Injunction. — The  taking  of  an  appeal  and  the 
giving  of  sux)er8edeas  bond 'did  not  suspend  the  judgment  or  the 
injunction  contained  therein,  but  suspended  all  affirmative 
action  looking  to  execution  of  the  tern^s  of  the  decree.  Mining 
Co.  V.  Mining  Co.,  151. 

9.  What  may  be  Reviewed  Upon.— On  an  appeal  from  a  judgment 
and  order  refusing  a  new  trial  rendered  upon  the  making  and 
rejection  of  the  offer  above,  the  judgment  itself  and  whether  the 
court  upon  the  evidence  before  it  had  authority  to  render  the 
judgment,  may  be  reviewed.  Orth  v.  Mercantile  Institution, 
419. 

10.  Allowance  fob  Support  of  Child. — The  allowance  for  support 
of  child  in  a  decree  of  divorce  is  an  incident  to  the  decree  and  is 
not  a  final  judgment  that  may  be  appealed  from.  Thomson  v. 
Thomson,  401. 

11.  Sufficiency  op  Evidence. — Where  evidence  is  conflicting  and 
tUer^  is  nothing  appearing  from  tb^  r^Qprcl  V>  sbow  that  certaiij 
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testimony  .is  more  reliable  than  other,  judgment  will  not  be  dis- 
turbed.   Peoi^le  V.  Peacock,  237 . 

12.  CJoNPLicT  IN  Testimont.— Where  there  is  a  substantial  conflict 
in  the  testimony,  the  appellate  court  will  not  reverse  the  judg- 
ment on  the  ground  that  the  verdict  is  contrary  to  the  evidence. 
United  States  v.  Harris,  436. 

13.  Findings  op  Pact.  -Where  the  evidence  is  conflicting,  the  find- 
ings of  the  lower  court  will  not  be  held  erroneous,  unless  the 
error  is  clear  and  the  finding  against  the  weight  of  the  evidence. 
McDonoiigh  v.  Smith,  276. 

14.  Findings.— CoNFicT  op  Testimony. — Where  there  is  a  substan- 
tial conflict  upon  the  testimony,  the  findings  of  the  trial  court 
will  not  be  disturbed.    Orr  v.  Rich,  519. 

15.  New  Trial.  —Where  evidence  is  conflicting,  and  no  mistake  or 
improper  motive  is  shown  on  part  of  the  jury,  verdict  will  not  be 
disturbed.    People  v.  Chalmers,  201. 

16.  Where  there  is  a  substantial  conflict  in  the  testimony  upon  con- 
troverted questions  of  fact,  the  findings  of  the  trial  court  will  not 
be  disturbed.    Mining  Co,  v.  Mining  Co.,  3. 

17.  Appeal — Instructions. — In  construing  a  charge  it  should  be 
considered  all  together  and  not  by  separate  and  detached  sen 
tences,  and  if  wken  so  considered  it  is  correct,  the  cause  will  not 
be  reversed.     United  States  v.  Bassett,  131. 

ARBITRATION. 

Title  to  Real  Estate. — Under  section  1135,  Code  of  Civil  Proced.,  a 
submission  of  "certain  matters  in  controversy  in  relation  to  the 
title  of  a  certain  piece  of  land"  is  invalid,  because  it  was  an  at- 
tempt to  submit  to  arbitration  a  question  as  to  the  legal  title  to 
real  estate.     Thygerson  v.  Whitheck,^06. 

ARTICLES  OF  INCORPORATION.    See  Corporations,  7. 

ASSIGNMENT. 

1.  Petition  to  Set  Aside  Fraudulent  Transfer — Parties. — In  a 
petition  brought  by  said  receiver  to  require  a  party  to  turn  over 
certain  property  to  the  receiver,  where  it  appears  that  the  fraud- 
ulent assignment  was  made  to  another  corporation,  and  by  that 
corporation  the  property  was  assigned  to  a  trustee,  who  holds 
the  legal  title  and  is  in  possession,  the  said  corporation  is  not  a 
necessary  party. — United  States  v.  Church,  538. 

2.  Fraudulent  Assignment. — A  transfer  of  corporate  property  was 
dated  the  28th  date  of  February,  1887,  but  no  delivery  took  place 
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ASSIGNMENT  (Continued). 

prior  to  the  3rd  day  of  March,  1887,  and  the  act  dissolving  the 
corporation  passed  both  houses  of  Congress  prior  to  the  28th  day 
of  February  and  went  into  effect  on  the  3rd  day  of  March,  1888; 
held,  that  the  transfer  under  section  1017  Compiled  Laws,  1876, 
was  in  fraud  of  the  rights  of  the  government  and  void  as  to  the 
receiver.     United  States  v.  Church,  538. 

ATTACHMENT.    See  Corporations,  1. 

BAIL  BOND. 

1.  Forfeiture  op  Bail — Unlawful.  Cohabitation. — Where  two 
complaints  for  unlawful  cohabitation  were  filei  before  a  com- 
missioner of  the  supreme  court  on  the  same  day,  and  two  bonds 
given  by  defendant  to  appear  to  answer  the  complaints,  and  the 
accused  failed  to  appear  to  answer  either  charge,  it  is  no  defense 
for  the  sureties  when  sued  to  show  that  defendant  could  have 
been  convicted  upon  but  one  of  the  charges,  or  that  judgment 
has  been  already  obtained  upon  one  of  the  bonds.  United  States 
V.  Eldredge,  189. 

2.  Suit  on  Bond — Complaint  before  Commissioner. — Complaint 
before  Commissioner  of  Supreme  Court  made  upon  information 
and  belief  is  sufficient,  andean  be  offered  in  evidence  in  suit  upon 
bond  given  before  such  commissioner  by  defendant.  United 
States  V.  Eldredge,  161. 

3.  Forfeiture  of  Bail. — Under  Laws  of  Utah,  1878,  section  409, 
after  forfeiture  of  bail,  the  defendant  or  sureties  upon  bond  may 
appear,  and  if  the  neglect  of  defendant  is  satisfactorily  excused, 
the  forfeiture  may  be  discharged,  and  if  sureties  do  not  avail 
themselves  of  this  privilege,  they  waive  all  irregularities  of  which 
they  could  have  taken  advantage  under  it.  United  States  v. 
Eldredge,  161. 

4 .  Bond  of  Defendant. — Recognizance  of  defendant  is  sufficient 
as  to  description  of  the  offense  if  it  describes  the  offense  in  the 
language  of  the  statute,  when  sureties  are  sued  on  bond.  United 
States  V.  Eldredge,  161. 

5.  Preliminary  E.kamination. — Defendant  who  waives  proliminar> 
examination  waives  defects  in  complaint  upon  which  he  was  ar 
rested,  and  sureties  on  his  bond  cannot  make  such  objection 
when  sue<l  on  bond.     United  States  v.  Eldredge,  161. 

6.  Bond  Scretif^s'  Liability.  In  an  action  upon  a  bail  bond,  an 
allegation  in  the  complaint  that  the  defendant  "was  admitted  to 
bail,"  is  not  an  allegation  that  defendant  was  released  from  cus- 
tody, and  in  an  action  upon  the  bond  a  demurrer  to  the  complaint 
should  be  sustained .     People  v.  Solomon,  277. 
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BAIL  BOND  (Continued). 

7.  Variance.-  In  suit  on  forfeited  recognizance  of  defendant,  it  is 
not  a  material  variance  that  bond  described  in  the  complaint 
bears  no  file  mark  and  the  one  offered  in  evidence  has  filing 
marked  upon  it.     United  States  v.  Eldredge,  161. 

BANKS  AND  BANKING. 

1.  Neguobnce  op  Depositor. — Where  a  real  estate  agent,  whose 
character  was  considered  good,  according  to  the  common  and  or- 
dinary practice,  negotiated  a  loan  upon  certain  property,  and  a 
mortgage  ostensibly  executed  by  the  owner  of  the  property  was 
made,  and  the  person  making  the  loan  gave  to  the  real  estate 
agent  a  check  for  the  money  loaned,  payable  to  the  order  of  the 
owner  of  the  property,  and  the  check  was  presented  and  paid  at 
the  bank,  and  subsequently  it  was  discovered  that  the  name 
signed  to  the  mortgage  and  also  that  endorsed  on  the  back  of  the 
check  were  forgeries;  held,  that  the  delivery  of  the  check  to  the 
real  estate  agent  for  the  payee,  was  not  such  carelessness  as  to 
exempt  the  bank  from  liability. — Brixen  v.  Bank,  504. 

2.  Delay  in  Discovering  Fokoery — Examinino  Pass-Book. — A 
customer  and  depositor  of  a  bank  is  not  presumed  to  know  the 
signature  of  the  payee  of  his  check,  and  if  it  does  not  appear  that 
he  in  fact  knew  the  signature,  he  is  not  guilty  of  negligence  in 
not  discovering  a  forgery,  and  if  the  bank's  officers  before  paying 
the  forged  check  could  have  ascertained  by  proper  care  and 
skill  that  the  check  was  forged,  the  bank  in  any  event  would  be 
liable.    Brixen  v.  Bank,  504. 

3.  Evidence— Loss  by  Delay. — When  a  bank  claims  to  have  been 
injured  by  delay  in  discovering  a  forgery,  or  in  tendering  back  a 
forged  check,  evidence  that  the  bank  has  recourse  upon  another 
solvent  bank,  and  could  not  be  injured  by  the  delay,  is  not  im- 
proper.   Brixen  v.  Bank,  504. 

4.  Dki^y  op  Depositor  in  Tendering  Back  Check.— A  depositor 
on  discovering  a  forgery,  on  the  same  day  went  to  the  bank  and 
notified  it,  and  said  that  he  would  hold  the  bank  responsible. 
The  bank  not  having  paid,  twenty -four  days  thereafter,  he  ten- 
dered them  the  check;  held,  that  if  it  was  necessary  for  the  de- 
positor to  tender  back  the  check,  such  tender  within  a  reasonable 
time  was  sufficient.    Brixen  v.  Bank,  504. 

BATTERY.    See  Criminal  Law,  Justices  of  the  Peace. 

BAWDY  HOUSE.    See  Municipal  Corporations,  1. 

BILL  OF  EXCEPTIONS.    See  Appeal,  2. 
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BOUNDARIES. 

Estoppel — Limitations  .  — The  owner  of  land  inclosed  it  upon  what 
he  supposed  to  be  the  boundaries  thereof.  He  then  conveyed 
the  north  half,  reserving  to  himself  and  his  grantees  a  perpetual 
alley-way,  five  feet  wide,  along  the  south  side  of  said  north  half, 
and  also  conveyed  an  alley-way  five  feet  wide  along  the  north 
side  of  south  half  retained.  Said  grantee  of  owner  conveyed  said 
north  half  and  said  alley-way  to  defendants,  and  said  owner  con- 
veyed said  south  half  and  said  alley-way  to  plaintiff.  The  par- 
ties entered  into  possession  and  such  boundaries  were  ac- 
quiesced in  by  adjoining  proprietors  for  fifteen  years,  before  com- 
mencement of  suit;  heldy  that  plaintiff  was  not  estopped  from 
showing  true  boundaries  as  against  defendant.  Switzgable  v. 
Worseldine^  315. 

BURDEN  OF  PROOF. 

Non-suit. — Where  the  evidence  for  plaintiff,  the  servant,  showed 
negligence  on  the  part  of  the  defendant,  the  master,  and  con- 
tributory negligence  on  the  part  of  the  servant,  does  not  appear 
affirmatively  from  the  testimony  of  plaintiff,  contributory  negli- 
gence is  an  affirmative  defense,  and  the  burden  of  showing  it  is 
upon  the  defendant.    Reddon  v.  Railway  Co.,  344. 

CERTIORARI.    See  Prohibition,  6. 

CHARTER    See  Municipal.  Corporations,  1,  3;  Corporation.s. 

CHATTEL  MORTGAGE. 

Under  section  5,  Chap.  21,  Laws  of  Utah,  1884,  a  mortgage  on  chat- 
tels made  in  good  faith  to  secure  a  bona  fide  debt,  although  the 
property  was  found  in  the  possession  of  the  mortgagor  ninety 
days  after  the  maturity  of  the  obligation,  but  where  notice  of  lis 
pendens  of  a  suit  to  foreclose  the  chattel  mortgage,  was  filed 
on  the  day  preceding  the  expiration  of  the  said  ninety  days,  a 
decree  of  foreclosure  and  sale  made  in  said  suit  will  prevail 
against  the  purchasers  with  notice,  under  an  execution  issued 
and  levied  on  the  next  day  after  the  expiration  of  said  ninety 
days.     Armstrong  v.  Broom ,  176. 

CHECK.    See  Banks  and  Banking,  4. 

CHURCH  OF  JESUS  CHRIST,  ETC.     See  Corporations,  3. 

COHABITATION.    See  Unlawful  Cohabitation. 
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COMMISSIONER.    See  Bail  Bond,  2,  5;  Pkohibition,  5. 

1.  Commissioners  of  Suprkmk  Court,  Jurisdiction  op.    Under  sec- 

tion 7  of  Act  of  Congress  of  March  3,  1887  (Edmunds-Tucker 
Law),  a  commissioner  of  the  supreme  court  exercising  the  powers 
of  the  justice  of  the  peace  at  any  particular  place  or  precinct,  has 
only  the  same  powers  and  jurisdiction  as  a  justice  of  the  peace 
for  the  same  place  or  precinct.     People  v.  Hills,  410. 

2.  Power  op  Commissioner  to  take  Bond.    Commissioner  of  Su- 

preme Court,  under  18  Stat.,  255,  has  authority  to  take  recog- 
nizance of  defendant  held  to  answer  to  charge  of  unlawful  co- 
habitation.    United  States  v.  Eldredye,  IGl. 

.3.  Commissioners  op  Supreme  Court  Power  ix)  Punish  for  Vajn- 
TEMPT.  A  commissioner  of  the  supreme  court  has  no  power  to 
punish  for  contempt  a  person  who  publishes  in  a  newspaper,  and 
circulates  in  that  way  certain  articles  concerning  such  commis 
sioner's  court.    People  v.  Carrimjton,  531. 

COMPROMISE. 

Conditional  Acceptance.— Under  section  780,  Code  of  Civil  Proced. 
providing  that  "If  the  defendant  at  any  time  before  trial,  offer 
in  writing  to  allow  judgment  to  be  taken  against  him  for  a  speci- 
fied sum,  the  plaintiff  may  immediately  have  judgment  therefor," 
where  defendant  offere<l  to  pay  $75,  but  plaintiff  offered  to  take 
8100,  rather  than  proceed  to  judgment,  which  offer  defendant 
refused;  held,  that  it  was  error  to  allow  plaintiff,  after  the  above 
correspondence,  to  take  judgment  for  875,  although,  before  the 
trial,  he  sent  defendant  a  notice  of  acceptance  of  the  former 
offer.     Orth  v.  Mercantile  Institution, 4:19. 

a)NFESSION.  See  Evidence,  1,  2,  3,  10;  Unlawful  Cohabita- 
tion, 5. 

CONGRESS,  POWER  OVER  TERRITORIES.  See  Corpora- 
tions, 3,  4,  5. 

CONGRESSIONAL  GRANT.     See  Public  Lands. 

CONSIDERATION,  FAILURE  OF.     See  Foreclosure. 

CONSTRUCTION,  STATUTORY. 

Retroactive  Effect. — A  statute  ^ill  not  be  given  a  retrospective 
effect,  unless  its  terms  show  clearly  a  legislative  intention  that 
it  should  operate  retroipectively,  and  where  an  act,  amending  an 
act  relating  to  the  terms  of  County  Treasurers  substituted  the 
words  two  years  for  the  words  four  years,  a  person  elected  to  the 
pffice  before  the  term  of  the  incumbent  who  was  elected  ^ndhad 
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served  almost  two  years  before  the  passage  of  the  amendatory 
act,  had  expired,  will  not  be  entitled  to  the  office  as  against  the 
incumbent.    Farrel  v.  Pingree,  443. 

CONTEMPT.    See  CoMMissioNEit,  3. 

Violation  op  Injunction.— Where  injunction  contained  in  decree 
appealed  from,  enjoining  appellant  and  its  agents  from  entering 
upon,  or  digging  in  or  extracting  ores  from  a  certain  mining 
claim,  and  it  appeared  that  api>ellant  was  simply  remaining  in 
same  situation  as  when  the  decree  was  rendered,  even  if  in  the 
actual  occupancy  of  certain  drifts  in  said  claim,  and  that  appel- 
lant was  not  digging  in  or  extracting  ores  from  said  claim  and 
was  not  preventing  respondents  from  entering  therein,  held,  that 
appellants  and  its  agents  were  not  guilty  of  a  contempt.  Min- 
ing Co.  V.  Mining  Co.,  151. 

CONTINUANCE.    See  PracI'ice,  1. 

CONTRACT.    See  Corporation,  3;  Damages,  1;  Description,  1,  2. 

1.  CoNSTRUci'ioN  op.  "Original  cost"  in  contract  was  intended  to 
mean  actual  cost,  where  E.  agreed  lo  deliver  U)  C.  mining  stock 
to  the  value  of  five  thousand  dollars  at  its  original  cost,  and  ad- 
vances or  loans  made  to  the  corporation  by  E.,  which  have  been 
repaid  to  him  by  the  corporation  out  of  its  own  funds,  cannot 
be  regarded  as  a  part  of  such  cost,  and  E.  is  estopped  from 
charging  such  loans  to  C.  as  a  part  of  the  cost.  Egan  v.  Clivi- 
bey,  154. 

2.  Right  to  Rescind. — Respondent  sold  and  conveyed  to  appellant 
two  parcels  of  land  for  13,150,  no  part  of  which  was  paid,  and  at 
the  same  time  loaned  him  $850,  and  took  note  of  appellant  and 
wife  for  $4,000,  secured  by  mortgage  on  said  two  parcels  of  land 
and  a  third  parcel  belonging  to  said  wife,  and  respondent  brought 
suit  to  foreclose,  and  appellants  filed  answer  and  cross-complaint 
claiming  right  to  rescind  as  to  one  parcel  purchased,  having  dis- 
posed of  the  other  parcel  purchased,  held,  that  the  whole  trans- 
action of  sale  and  note  and  mortgage  was  one  contract,  and  could 
not  be  rescinded  in  part,  even  though  respondent  had  consented 
to  the  sale  by  appellant  of  the  one  parcel  disposed  of.  Kelly  v. 
Kershaw,  295 . 

3.  Possession  of  Premises.- -In  the  case  below  a  finding  as  to 
whether  the  vendee  surrendered  possession  of  the  premises, 
where  the  contract  is  silent  as  to  the  possession  is  immaterial, 
and  refusal  to  find  thereon  is  not  error.     Orr  v.  Rich,  519. 

4.  Rescission  of. — Where  defendants  agreed  to  sell  to  plaintiff  land, 

for  which  he  agreed  to  pay  in  live-stock. and  give  his  note  for  any 
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balance  remaining  unpaid  at  a  certain  time,  and  payment  was 
made  of  a  part  and  at  the  time  above  a  balance  remained  un- 
paid, and  no  note  was  given  at  that  time  and  the  balance  never 
paid  or  tendered,  and  subsequently  the  plaintiff  gave  notice  to 
the  defendants  that  the  contract  was  rescinded  and  demanded 
repayment  of  the  amount  he  had  paid,  on  the  ground  that  de- 
fendants had  failed  to  convey  and  on  the  s^me  day  that  the  no- 
tice of  recission  was  given,  the  defendants  tendered  a  deed  which 
was  refused;  held,  that  a  tinding  of  the  trial  court  that  the  con- 
tract was  not  rescinded  was  justiiied  by  the  evidence.  Orr  v. 
Hick,  519. 
T).  Waivek  op  Condition.  -A  party  to  a  contract  may  dispense 
with  a  condition  in  his  favor,  and  when  this  is  done,  it  is  the  same 
as  though  the  thing  dispensed  with  had  been  done.  Mining  Co, 
V.  Mining  Co.,  628. 

CONTRIBUTORY  NEGLIGENCE.    See  Master  and  Servant,  2. 
"COPPER  ACT."    See  Criminal  Law,  21. 

CORPORATIONS.    See  Assignment,  1,  2;  Receiver. 

1.  What  Domestic— Attachment.-  A  corporation  organized  under 

the  laws  of  the  United  States,  and  doing  business  in  the  Terri- 
tory of  Utah,  is  a  domestic  corporation  of  Utah  and  a  writ  of 
attachment  issued  out  of  a  district  court  of  the  said  territory, 
was  rightfully  served  on  said  corporation  in  such  district.  Losee 
V.  McCarty,  528. 

2.  Proof  of  Power  to  Hold  Real  Estate.— In  case  above,  it  is 
not  necessary  to  prove  by  the  laws  of  the  state  where  organized 
that  said  corporations  were  authorized  to  hold  or  transfer  real 
estate,  such  power  is  determined  by  the  laws  of  the  government 
in  which  they  are  doing  business.    Tarpey  v.  Salt  Co,,  494. 

3.  Contract,  Law  Impairing  Obligation  of.- An  act  of  the  terri- 
torial legislature  of  Utah,  approved  January  19, 1855,  incorporat- 
ed the  Church  of  Jesus  Christ  of  Latter-day  Saints,  and  con- 
ferred upon  the  corporation  extraordinary  powers,  some  of  which 
the  legislature  possessed  for  the  purposes  of  government;  held, 
that  the  charter  was  accepted,  subject  to  the  right  of  Congress 
to  disapprove  of  the  law,  and  such  disapproval  was  not  a  law 
impairing  the  obligation  of  a  contract.  United  States  v.  Church, 
361. 

4.  Implied  Approval. — An  act  of  Congress  approved  July  1, 18C2, 
repealed  portions  of  the  act  of  the  territorial  legislature  above; 
held„  that  this  was  not  an  implied  approval  of  the  remainder  of 
the  act,  and  that  the  remainder  did  not  become  a  law  of  Con- 
gress.    United  States  v.  Church,  361. 
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CORPORATIONS  (CJontinued). 

5.  Charter— Power  op  Congress   to    Annul    Charter    and  to 

Dissolve  Corporation.— Congress  had  power  by  an  act  in  force, 
March  3, 1887,  to  annul  the  remainder  of  the  law  incorporating 
said  church,  and  the  power  to  dissolve  the  said  corporation  nec- 
essarily follows  therefrom.     United  States  y.  Churchy  361. 

6.  Forfeiture  of  Property  held  in  Violation  of  Law.— Prop- 
erty acquired  and  held  by  said  church  in  violation  of  the 
act  of  .Congress,  approved  July  1, 18G*J,  is  subject  to  forfeiture, 
and  the  escheating  thereof  does  not  interfere  with  any  vested 
right.     United  States  v.  Church,  3C1. 

7.  Grant  from  One  to  Another.  -The  articles  of  amalgama- 
tion and  consolidation  incorporating  the  consolidated  com- 
pany, contained  a  grant  as  follows:  The  said  Central  Pacific 
Railroad  Company  *'hereby  sells,  assigns,  transfers,  grants,  bar- 
gains, releases  and  conveys"  to  the  said  consolidated  company 
"all  its  property,  real,  personal  and  mixed"  and  "all  rights,  privi- 
leges and  franchises,"  etc.,  heldj  thai  the  articles  conveyed  the 
lands  granted  to  the  former  company  by  the  government  under 
the  act  of  July  1, 1862.     Tarpeij  v.  Salt  Co.,  41M . 

8.  Pr(X>p  op   Existence. — Where  title  is  traced  through  corfKjra- 

tions,  which  are  not  parties  to  the  record  and  with  which  de- 
fendant has  no  privity,  proof  of  their  existence  as  corporations 
de  facto  by  their  articles  of  incorporation  duly  made,  is  sufficient 
prima  facie.     Tarpey  v .  Salt  Co.,  4M . 

9.  Lien  for  Advances.— Plaintiff  brought  suit  to  declare  a  deed 

absolute  in  form  a  mortgage  and  for  an  accounting,  and  alleged 
that  the  summonses  issued  in  the  cases  that  resulted  in  the 
judgments  and  sales  under  which  defendants  claimed  title  were 
not  served  on  a  proper  person;  that  after  the  sale  on  execution 
and  before  the  time  for  redemption  had  expired,  the  plaintiff 
agreed  that  if  J.  and  C .  would  redeem  the  property  and  protect 
the  interest  of  the  company  and  advance  the  money  to  redeem, 
such  advance  would  be  treated  by  plaintiff  as  a  preferred  debt 
and  that  J.  and  C.  should  hold  the  deed  given  on  sale  as  security 
and  should  hold  title  until  the  money  was  refunded,  and  that  J . 
and  C.  did  so;  held,  that  complaint  showed  in  J.  and  C.  an  equit- 
able claim  on  the  property  until  advances  were  paid  back,  unless 
the  transaction  was  within  the  statute  of  frauds.  Mining  Co.  v. 
Jennings,  243. 
10.  Constructive  Trust  in  Directors.— Where  two  directors  ob- 
tain til.le  and  absolute  deed  as  above,  they  are  in  possession 
as  trustees  for  the  corporation  and  should  account,  though 
it  were  conceded  that  the  advance  was  not  a  loan  to  the  company 
and  that  the  deed  was  not  obtained  by  actual  fraud.  Mining 
Co.  V.  Jennings,  243. 
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CORROBORATION .     See  Criminal  Law,  23. 

QOURT  COMMISSIONERS. 

Court  commissioners,  appointed  one  for  each  district,  whose  duty  it 
is  to  examine  all  court  certificates  given  to  jurors  and  witnesses, 
and  to  examine  as  to  service  performed,  swearing  witnesses  when 
necessary,  and  to  allow  the  amount  if  found  correct,  or  to  allow 
what  is  found  to  be  correct,  and  to  draw  upon  the  territorial 
treasurer  for  money  for  this  purpose,  are  not  officers  that  the 
governor  should  appoint  under  sec.  1857,  Revised  Statutes  U.  S. 
People  V.  Clay  ton,  598. 

COURTS.     See  Injunction. 

CREDITOR'S  BILL.    See  Equity,  1;  Pleading,  3. 

CRIMINAL  LAW.    See  Unlawful  Cohabitation;  Evidence,  1,  2, 
3,  C,  10. 

1.  Battery. — Where  the  indictment  charged  that  defendant  with  a 

pistol  loaded  with  gunpowder  and  bullets,  in  and  upon  one  P. 
made  an  unlawful  and  felonious  assault  and  did  shoot  off  one  of 
the  bullets  at  and  against  the  person  of  the  said  P.,  the  indict- 
ment charges  a  battery.    People  v.  Chalmers,  201. 

2.  Homicide— Instructions.  -If  the  court  in  charging  the  jury  de- 
fines murder  in  the  first  degree  as  murder  in  the  second  degree, 
such  error  is  one  of  which  defendant  cannot  take  advantage,  be- 
cause he  is  not  prejudiced  thereby.    People  v.  Halliday,  467. 

.3.  Homicide— Adultery  with  Defendant's  Wipe.— Under  section 
1925,  Compiled  Laws,  1876,  if  the  husband  after  learning  of  the 
defilement  of  his  wife  waits  and  deliberates  and  then,  not  in  a 
sudden  heat  of  passion,  went  a  considerable  distance  with  a  pistol 
to  the  house  of  deceased  and  there  killed  him,  such  provocation 
forms  no  justification,  and  evidence  thereof  is  inadmissible. 
People  V.  Halliday,  467. 

4.  Homicide  Murder  First  Decree —iNDurrMENT  -An  indict- 
ment charging  that  the  defendant  unlawfully,  feloniously,  will- 
fully and  with  malice  aforethought,  held  a  pistol  loaded  with 
gunpowder  and  leaden  bullet  at  and  against  the  deceased,  and 
then  and  there  unlawfully,  feloniously  and  with  malice  afore- 
thought discharged  the  same  at  the  deceased,  and  that  he  un- 
lawfully, feloniously,  willfully  and  with  malice  aforethought  did 
inflict  a  mortal  wound  in  and  through  the  head  of  the  deceased, 
of  which  he  instantly  died  and  that  in  that  manner  defendant 
unlawfully,  feloniously,  willfully  and  with  malice  aforethought, 
killed  and  murdered  the  deceased,  is  sufficient  to  charge  murder 
in  the  first  degree.    People  v.  Halliday,  467. 
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5.  Homicide— Threats  by  Deceased.— Threats  of  deoeased  against 
defendant,  where  there  was  no  evidence  tending  to  prove  that  on 
the  occasion  of  the  killing  deceased  assumed  a  threatening  atti- 
tude towards  defendent  or  tending  to  show  any  circumstance 
calculated  to  excite  fear  of  danger  in  a  reasonable  person,  or 
intending  to  show  that  defendant  acted  from  such  fear,  but 
where,  on  the  contrary,  the  evidence  showed  that  defendant  did 
not  act  from  such  fear,  were  inadmissible  in  evidence.  People 
V.  Hallidayyiffl. 

6.  Homicide— Manslaughter. — An  instruction  that  "to  reduce 
homicide  to  the  degree  of  manslaughter  on  the  ground  solely 
that  it  was  committed  in  the  heat  of  passion,  the  provocation 
must  have  been  considerable;  in  other  words  such  as  was  cal- 
culated to  give  rise  to  irresistible  passion  in  the  mind  of  a  reason- 
able person;  no  slight  or  trivial  provocation,  such  as  is  not  cal- ' 
culated  to  engender  uncontrollable  passion  in  any  ordinary  man, 
will  suflSce,"  correctly  stated  the  law.    People  v.  Caltoriy  451. 

7.  Homicide  —  Murder   in    First   Degree.  —  Evidence   given    in 

the  case  examined  and  held  to  justify  a  verdict  of  murder  in 
the  first  degree  as  showing  premeditation  and  design.  People  v. 
Calton,  451 . 

8.  Homicide— Insanfiy  as  a  Defence.— An  instruction  that  "when 

insanity  is  relied  upon  as  a  defense  to  a  criminal  charge,  the  bur- 
den is  upon  the  defendant  to  establish  it,  unless  the  evidence  on 
the  part  of  the  prosecution  tends  to  establish  it.  The  test  of  re- 
sponsibility for  a  criminal  act,  when  unsoundness  of  mind  is  set 
up  as  a  defense,  is  the  capacity  of  the  defendant  to  distinguish 
between  right  and  wrong  at  the  time  and  with  respect  to  the  act 
which  IS  the  subject  of  inquiry,"  correctly  stated  the  law.  People 
V .  Calton,  451. 

9.  Intoxication.— The  court  in  instructing  the  jury  characterized 

drunkenness  as  "gross  vice  and  misconduct,"  without  applying 
the  language  to  the  defendant;  heldj  not  to  be  error.  People  v. 
Calton,  451. 

10.  Larceny,  Subject  op. — A  phonographic  report  of  testimony 
taken  upon  a  trial  and  having  no  intrinsic  value  except  for  such 
report  may  be  the  subject  of  larceny  as  personal  property. 
Peojyle  v.  McGrath,  525. 

11.  Larceny— Value  op  Property  Stolen. — Such  phonographic 
report  having  no  market  value,  its  value  to  the  person  who  can 
use  the  testimony  is  the  proper  standard  of  value.  People  v. 
McOratK  525. 

12.  Larceny— OwNERHip  op  Property.  —  Under  an  indictment 
charging  that  the  property  stolen  belonged  to  the  husband, 
proof  that  the  property  was  money  furnished  by  the  husband 
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to  the  wife  and  in  her  hands  when  stolen  supports  the  indict- 
ment and  is  not  a  variance.    People  v.  McCarty^  280. 

L3.  Perjury — Indictment. — Under  section  164,  Code  of  Crim.  Pro- 
ced.,  an  indictment  for  perjury  alleging  that  the  grand  jury 
before  whom  the  false  testimony  was  given  was  duly  impaneled 
and  in  session  according  to  law,  and  engaged  in  the  investigation 
of  the  matter  in  which  the  false  testimony  was  given,  that  the 
foreman  was  duly  appointed  and  acting  as  such,  and  was  duly 
authorized  to  administer  the  oath,  and  that  it  was  material  to  the 
matter  under  inveetigation  whether  certain  facts,  of  which  the 
testimony  was  given,  existed,  need  not  go  further  and  make 
further  allegations  of  the  jurisdiction  of  the  grand  jury  over 
the  subject-matter  of  the  investigation.  People  v.  Qreenetvellj 
112. 

14.  Perjury — Materiality  op  False  Testimony.— When  a  grand  j  ury 

was  investigating  as  to  whether  a  libel  had  been  published,  it  is 
proper  for  them  to  investigate  whether  the  matter  charged  to  be 
libelous  is  true  or  false,  and  whether  it  was  published  with  good 
motives  for  justifiable  ends,  and  if  false  testimony  is  given  before 
the  grand  jury  in  regard  thereto,  the  witnesses  testifying  falsely 
are  liable  for  perjury.    People  v.  Greenewelly  112. 

15.  Pleading— Unlawful  Cohabitation. — Complaint  before  Com- 
missioner of  Supreme  Court  against  defendant  for  unlawful  co- 
habitation need  not  allege  that  defendant  is  a  male  person. 

,  United  States  v.  Eldredge,  161. 

16.  Conviction  for  Lesser  Offence.— When  a  minor  oflFense  is  in- 
cluded in  a  greater,  the  defendant  may  be  acquitted  of  the  latter 
and  convicted  of  the  former,  unless  the  allegation  is  in  a  form 
not  charging  the  lesser  offense.    People  v.  Chalmers^  201. 

17.  Statement  of  Case  to  Jury. — Prosecuting  attorney  in  open- 
ing case  may  state  to  the  jury  that  the  defendant  made  for- 
cible resistance  to  the  oflScers  when  making  his  arrest,  when  he 
expects  to  offer  evidence  to  prove  the  fact.  People  v.  Chalmers, 
201. 

18.  Private  Counsel.-- Where  it  appeared  that  private  counsel  had 
assisted  the  prosecution,  and  had  closed  the  argument  to  the 
jury;  held,  that  under  section  257  of  Code  of  Criminal  Proced. 
this  was  not  error.     People  v.  OdtoUf  451. 

19.  Right  to  Separate  Trial.-  -Under  section  262  of  Code  of  .Crim- 
inal Procedure,  providing  that  "when  two  or  more  defendants 
are  jointly  indicted  for  a  felony,  any  defendant  requiring  it 
must  be  tried  separately,"  and  under  section  1845  Compiled 
Laws,  1876,  defining  a  felony  as  a  crime  punishable  with  death  or 
imprisonment  in  the  penitentiary,  two  persons  jointly  indicted 
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for  an  offense  against  the  laws  of  the  United  States  under  sec- 
tion 5451,  Revised  Statutes  U.  S.,  prescribing  therefor  a  fine  and 
imprisonment,  but  not  characterizing  the  otfense  as  felony  or  mis- 
demeanor, are  entitled  to  separate  trials,  the  place  of  imprison- 
ment for  offenders  against  the  laws  of  the  United  States  being 
the  penitentiary. 

20.  Remarks  op  Counsel. — Counsel  for  prosecution  in  addressing 
the  jury  stated  that  the  testimony  of  two  witnesses  as  to  a  cer- 
tain fact  stood  uncontradicted;  and  that  it  was  in  defendant's 
power  to  explain  it,  but  did  not  say  how  defendant  could  explain 
it;  heldj  that  these  statements  merely  claimed  that  uncontra- 
dicted witnesses  told  the  truth,  but  they  did  not  suggest  aby 
inference  against  defendant  for  his  failure  to  testify.  People  v. 
McOrath,  525. 

21.  Commutation  op  Sentence. — Petitioner  was  imprisoned  upon  a 
sentence  rendered  in  the  year  1884.  He  applied  to  be  released 
upon  habeas  corpus  on  the  ground  of  a  statute  approved  March 
11,  188G,  Laws  of  Utah,  1886,  p.  6;  held,  that  the  right  to  dis- 
charge was  controlled  by  statute  in  force  at  the  time  of  sentence. 
Clawson,  in  re,  358. 

22.  Quashing  Indictment.— Under  Cjde  of  Criminal  Procedure  the 

fact  that  an  indictment  is  found  solely  on  the  testimony  of  ao 
incompetent  witness  is  not  ground  for  quashing  the  indict- 
ment.    United  States  v.  Cutlery  G08. 

23.  Criminal  Law  Tf^timony  op  Accomplice- -Adultery.- On 
the  trial  of  a  defendant  for  adultery,  the  testimony  of  the  per- 
son with  whom  the  adultery  was  committed,  that  the  crime  was 
committed  was  corroborated  by  testimony  of  other  witne^es. 
that  the  person  so  testifying  was  the  polygamous  wife  of  defend 
ant,  that  she  had  two  children  by  him,  that  she  had  resided  on 
property  owned  by  him,  and  was  residing  a  short  distance  from 
the  residence  of  the  legal  wife;  held^  that  the  testimony  of  the 
accomplice  was  sufficiently  corroborated  to  sustain  a  conviction. 
United  States  v.  Kershaw,  618. 

24.  Venue  in  Indictment.  -  In  an  indictment  where  an  allegation  of 
the  district  is  followed  by  an  allegation  of  the  county,  the  latter 
allegation  is  surplusage  and  it  is  immaterial  whether  it  is  sus 
tained  by  the  testimony  or  not.     United  States  v.  Kershaw,  618. 

25.  Polygamy  Proop  op  Second  Marriage.— On  the  trial  of  a 
defendant  for  polygamy,  admissions  by  the  defendant,  recog- 
nition by  him  of  the  marriage  relation,  cohabitation  by  him 
with  the  alleged  second  wife  and  testimony  tending  to  show  an 
agreement  to  be  husband  and  wife,  from  the  time  the  agreement 
was  made  and  the  cohabitation  begun,  held,  sufficient  to  justify 
a  verdict  of  guilty.     United  States  v.  Harris,  621. 
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2G.  Instruci'ions  as  to  Proof  of  Marriage. — An  instruction 
that  the  jury  "might  take  the  facts  of  cohabitation  and  the  birth 
of  a  child,  as  proofs  of  marriaj?e,  it  being  a  conceded  fact  that 
illicit  intercourse  had  been  carried  on  both  before  and  after  the 
alleged  marriage  ceremony,"  coupled  with  the  instruction  that 
the  cohabitation  and  birth  of  a  child  would  not  amount  to  mar- 
riage in  itself  and  that  the  jury  should  consider  the  evidence  all 
together  and  give  no  part  of  it  undue  weight,  held,  not  to  be  er- 
roneous.    United  States  v.  HurriSj  621. 

CROSS  COMPLAINT.    See  Pleading,  1,  2. 

DAMA(3ES.    See  New  TR1A^  3. 

1.  Measure  of  DAMAtiEs  on  Bkeac^h  of  (JoNTitAtT  In  suit  at  law  to 
recover  damiiges  for  broach  of  contract  whereby  defendant  bound 
himself  **not  to  engage  in  hotel  business  within  the  limits  of 
Ogden  City"  during  the  time  plaintiff  was  proprietor  of  the 
Chamberlain  House,  in  said  Ogden  City,  under  that  name  and 
style,  as  part  of  the  consideration  for  the  purchase  of  the  hotel, 
evidence  of  the  difference  in  the  value  of  the  property,  with  the 
contract  in  force  and  with  it  broken  is  inadmissible,  the  diversion 
of  business  and  loss  of  profits  being  the  true  measure  of  dam- 
ages.    Lashiis  v.  Chamberlain,  140. 

2.  Exci<>;sivE  Damages  -Personal  Injurhi^*.  -Where  the  evidence 
showed  that  plaintiff  was  thirty -six  years  of  age,  and  had.  before 
the  injury,  always  been  well  and  healthy,  and  that  the  injury 
was  to  the  nerves  of  the  back  and  to  the  spinal  column,  and  was 
permanent,  that  it  was  and  had  continued  to  be  very  painful  and 
necessitated  constant  care  and  attendance  for  plaintiff,  and  that 
his  lower  limbs  were  so  paralyzed  that  he  had  little  use  of  them; 
/i('/f/,  that  a  verdict  for  $15,000  was  not  excessive.  Reddon  v. 
Railway  Co.,  ,'544. 

DEDICATION. 

1.  Question  for  Jury.— Where  the  owner  of  the  fee  obtained 
title  by  a  deed  conveying  half  of  the  strip  claimed  to  be  a  high- 
way as  one  half  of  a  four  rod  street,  and  no  portion  of  said  strip 
platted  as  a  four  rcxl  street,  had  ever  been  used  Jis  a  road  except 
a  strip  in  the  center  of  the  platted  street  about  two  rods  wide, 
and  the  remainder  of  the  one-half  of  the  platted  street  had  been 
in  the  uninterrupted  possession  of  the  owner  of  the  fee,  for  more 
than  eight  years  prior  to  institution  of  suit,  and  had  by  him  been 
improved  and  cultivated,  held,  that  extent  of  the  dedication  was 
a  question  for  the  jury  to  be  determined  from  all  tjie  circum- 
stances,    Burroxvs  v.  Quest,  ^1. 
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2.  Highway,  Dedication  op— How  shown  by  User.-  -The  extent  of 
the  dedication  is  determined  by  all  the  circumstances,  not  only  by 
the  part  actually  used,  but  also  the  width  of  highways  in  the 
vicinity  and  of  the  system  of  which  the  particular  highway  is  a 
part.    Burrows  V.  Guest,  91. 

DEED.    See  Evidence,  8;  Description,  1,  2. 

1.  SuascRiBiNti  WiTNE-ss.  -A  deed  that  is  acknowledged  and  re- 
corded, but  not  attested  by  subscribing  witness,  under  section 
G17,  Compiled  L*aws  of  Utah,  187(5,  p.  254,  is  cot  valid  as  to  a 
stranger  to  the  deed  without  notice.  Tarpey  v.  Deseret  Salt  Co.^ 
205. 

2.  Deed  Operatino  as  Contraci\  —Such  deed  cannot  be  admitted 
in  evidence  as  a  contract  to  convey  land  carrying  the  equitable 
title,  in  a  legal  action  to  recover  possession  of  the  land,  against  a 
stranger  to  such  deed  without  notice.  Tarpey  v.  Deseret  Salt 
Co.,  205. 

3.  Reformation.— Where  a  deed  executed  in  pursuance  of  a  con- 
tract to  convey,  omitted  certain  ground  contained  in  the  con- 
tract, and  all  the  negotiations  between  the  parties  up  to  the  time 
the  contract  was  made,  were,  with  reference  to  the  entire  prop- 
erty, including  that  omitted,  that  it  was  intended  by  both  par- 
ties to  include  the  omitted  premises,  that  it  was  the  intention  of 
the  plaintiff  at  the  time  of  receiving  the  deed,  to  have  the  omit- 
ted premises  conveyed  to  them  as  provided  in  the  contract,  and 
that  this  intention  and  understanding  were  well  known  to  the 
defendant  at  the  time  of  executing  and  delivering  the  deed;  heldj 
that  a  reformation  of  the  deed  would  be  decreed.  Mining  Co, 
V.  Mining  Co.,  624. 

DEFAULT.    See  Mortgage,  2. 

DELAY.    See  Banks  and  Banking,  3,  4. 

DELIVERY.    See  Evidence,  11. 

DEPOSITOR,    See  Banks  and  Banking. 

DESCRIPTION.    See  Pi.eading,  4. 

1.  Contract  to  Convey  Real.  Estate— Reference  to  Description 
in  a  Deed.— Where  a  contract  to  convey  refers  to  a  deed  for  a 
description  of  the  real  estate,  it  is  to  be  construed  as  though  that 
description  were  written  in  the  contract.  Mining  Co*  v.  Mining 
Co.,  624. 
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2.  Deed— Two  Contradictory  Desoriptions. — Where  a  deed  con- 
tains two  descriptions,  the  first  definite,  certain  and  minute  by 
metes  and  bounds;  the  second  description  indefinite,  contradictory 
of  the  first,  and  uncertain,  and  opposed  to  the  intention  of  the  par- 
ties, the  first  description  must  control.  Mining  Co,  v.  Mining 
Co.,  624. 

DETAINER,  FORCIBLE.    See  Forcible  Entry. 

DIRECTORS.     See  Corporations,  10. 

DISMISSAL.    See  Appeal,  4,  5,  6. 

DISSOLUTION.    See  Assignment,  1,  2;  Receiver. 

DIVORCE.    See  Appi.:ai^  10. 

EDMUNDS  LAW.    See  Pardon,  Unlawful  Cohabitation. 

EDMUNDS  TUCKER  LAW.    See  Commissioner,  1;  Jury. 

EJECTMENT.    See  ( Corporations,  8;  Deed,  Public  Lands. 

1.  Equitable  Title.  -  A  plaintiff  who  bases  his  claim  upon  a  legal 
title  cannot  recover  upon  an  equitable  title.  Tarpey  v.  Deseret 
Salt  Qo.y  205. 

2.  Lease.  In  an  ttction  of  ejectment  a  lease  duly  executed  is 
admissible  in  evidence  for  plaintiff  as  showing  a  legal  right  in 
him  to  the  possession,  where  plaintiff  has  alleged  both  seizin  in 
fee  and  right  of  possession  but  failed  to  prove  seizin  in  fee.  Tar- 
pey v.  Deseret  Salt  Co.,  205. 

3.  Lease  Rwitals.  A  recital  in  such  lease  that  action  for  pos- 
session should  be  brought  in  the  name  of  the  lessor  affects  only 
the  parties  to  the  lease,  and  if  the  lease  conveys  a  right  to  the 
possession  suit  may  be  brought  in  the  name  of  the  lessee  under 
the  Code  of  Civil  Procedure,  since  he  is  the  real  party  in  interest. 
Tarpey  v.  Deseret  Salt  Co.,  205. 

ENTOY,  FORCIBLE.     See  Forcible  Entry. 

EQUITY.    See  Deed,  3;  Ejectment,  1;  Pleading,  1,  4;  Will,  1,  2. 

1.  Creditors*  Bill— Statutory  Proceedings  Supplemental  to 
Execution. — The  "proceedings  supplemental  to  execution,"  given 
by  the  Code  of  Civil  Procedure,  cap.  2,  title  9,  Laws  of  Utah 
1884,  are  not  exclusive  of  tho  equitable  remedy  of  a  creditor's 
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bill  to  subject  property  of  the  debtor  to  the  payment  of  the  debt. 
Enright  v.  Orayit,  334. 

^2.  Stipulation  op  Facts  on  Motion  for  a  Receiver. — From  the 
stipulation  of  facts  upon  motion  for  a  receiver,  it  appeared  that 
the  defunct  corporation  and  its  agents  had  in  their  possession 
real  property  in  value  far  exceeding  the  limit  fixed  by  the  act  of 
CJongress  of  July  1, 1862,  the  title  to  a  large  portion  of  which  was 
acquired  subsequently  to  July  1, 1862,  and  that  a  portion  of  it 
was  not  held  for  the  purpose  of  the  worship  of  Grod,  or  for  par- 
sonages or  burial  ground;  held,  that  the  facts  were  sufficient  to 
authorize  the  appointment  of  a  receiver.  United  States  v. 
Church,  361. 

3.  Practice— Appointment  op  Receiver.  —  A  bill  in  chancery 
praying  the  appointment  of  a  receiver,  on  the  ground  that  said 
church  corporation  acquired  and  held  certain  real  and  personal 
property  in  violation  of  law,  and  that  said  corporation  was  dis- 
solved, and  that  said  church  and  the  other  defendants  were  hold- 
ing, possessing  and  using  said  real  estate,  and  applying  to  its  and 
their  own  use  the  rents,  issues  and  profits  thereof,  and  that  there 
was  no  person  lawfully  authorized  to  take  charge  of  said  real 
estate,  or  personal  property  formerly  owned  by  said  church,  and 
that  said  property  is  subject  to  irreparable  loss  and  destruction; 
held,  that  the  allegations  of  the  bill  were  sufficient  to  authorize 
the  appointment  of  a  receiver.     United  States  v.  Church,  361. 

4.  Injunction — To  Restrain  Trespass. —Appellants  owned  the 
alternate  sections  of  land  through  a  district  forty  miles  long  and 
thirty-six  miles  wide,  which  were  unfenced,  the  remaining  sec- 
tions of  which  belonged  to  the  government,  and  brought  suit  for 
injunction  to  restrain  defendants  from  crossing  over  said  alter- 
nate sections  and  from  pasturing  their  sheep  thereon;  held,  that 
the  facts  stated  in  the  complaint  were  not  sufficient  to  warrant 
the  granting  of  the  injunction.    Buford  v.  Houtz,  591. 

ESCHEAT.    See  Corporations,  6. 

ESTATES  OF  DECEDENTS.    See  Wii.r.,  1,  2. 

SETrrNG  Apart  Estate  for  Family  in  Probate  Court.- -When  the 
Probate  Court,  under  section  850,  Compiled  Laws,  1876,  seta 
apart  for  the  use  of  the  family  of  the  deceased,  consisting  of  the 
widow  and  four  minor  children,  certain  real  estate,  the  assign- 
ment in  said  court  does  not  vest  the  title  in  the  fee  in  the  widow 
alone,  so  that  she  could  convey  it  absolutely,  to  the  exclusion  of 
the  heirs  and  members  of  the  family  of  the  deceased.  Rands  v. 
Brain,  197. 
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ESTOPPEL.     See  Appeal,  7;   Bail  Bond,  5;   Boundaries;  CJon- 

TBACT,  1. 

EVIDENCE.  See  Bail  Bond,  2,  7;  Banks  and  Banking,  3;  Cor- 
porations, 2;  Criminal  Law,  3,  4,  16,  23,  25,  26;  Deed,  1,  2; 
EiJECTMENT,  2,  3;  New  Trial,  2. 

1.  Confession  before  Grand  Jury.-  Under  section  141  of  th* 
Code  of  Criminal  Proced.  requiring  that  a  grand  juror  must  keep 
secret  whatever  he  himseif  or  any  other  grand  juror  may  have 
said,  or  in  what  manner  he  or  any  other  grand  juror  may  have 
voted  on  a  matter  before  them,  but  may,  however,  be  required  by 
any  court  to  disclose  the  testimony  of  a  witness  examined  before 
the  grand  jury,  for  the  purpose  of  ascertaining  whether  it  is  con- 
sistent with  that  given  by  the  witness  before  the  court,  or  to  dis- 
close the  testimony  given  before  them  by  any  person,  upKjn  a 
chaj'ge  against  such  person  for  perjury  in  giving  his  testimony, 
or  upon  trial  thereof;  /icM,  that  empowering  the  court  to  require 
the  grand  juror  to  disclose  testimony  for  the  two  purposes  speci- 
fied, does  not  deprive  it  of  the  power  to  require  disclosure  for  any 
other  purpose,  and  that  a  grand  juror  may  testify  to  a  confession 
of  defendant  before  the  grand  jury.  United  States  v.  Kirk- 
wood^  123. 

2.  Confession  under  Oath — If  a  defendant  voluntarily  appears 
before  the  grand  jury,  and  after  being  warned  by  the  prosecuting 
attorney,  still  voluntarily  was  sworn  and  confessed  the  charge, 
held^  that  upon  his  trial  for  such  offense,  his  confession  so  made 
could  be  given  in  evidence  against  him.  United  States  v .  Kirk- 
wood,  123. 

3.  Statements  op  Dependant.- -Statements  that  appear  to  have 
been  voluntary,  made  to  officer,  may  be  admitted  in  evidence. 
People  V.  McOrrathy  525. 

4.  Exemplification  of  Patent— Admissible  in  Evidence  equally 

WITH  Original — An  exemplification  of  a  United  States  patent 
for  a  mining  claim,  authenticated  by  the  certificate  of  the  Com- 
missioner of  the  General  Land  Office  and  under  the  seal  thereof,  is 
admissible  in  evidence  equally  with  the  original,  and  without 
proof  that  the  original  is  not  in  the  possession  or  under  the 
control  of  the  party  producing  the  copy:  Section  1178  of  the 
Code  of  Civil  Procedure  (Laws  of  Utah,  1884)  held  not  to  apply 
to  such  an  exemplication.    Mining  Co.  v.  Mining  Co.,  3. 

5.  Handwriting. — Testimony  of  experts  who  testify  as  to  their  opin- 
ion arising  from  a  comparison  of  the  handwriting  in  dispute 
with  other  writings,  admitted  to  be  genuine,  already  in  evidence 
for  other  purposes,  is  admissible. — Durnell  v.  Sowden,  216. 

6.  Husband  AND  Wipe  in  Criminal  Action. — Under  section  1156 
of  the  Code  of  Criminal  Proced.  in  a  prosecution  for  polygamy, 
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EVIDENCE  (Continued). 

the  wife  is  a  competent  witness  against  her  husband,  notwith- 
standing his  objection,  sinoe  polygamy  is  a  crime  against  her. 
United  States  v.  Bassetty  131;  United  States  v.  Cutler,  6(}S.' 

7.  Identification  op  Subject  op  Writing. — The  evidence  showed 
in  an  action  on  account,  the  original  sale  being  admitted  by  the 
pleadings,  that  such  sale  was  the  only  dealing  of  appellant  with 
respondents,  and  that  appellant  had  written  respondents  that  he 
would  pay  them  their  account,  but  not  stating  what  account; 
heldy  that  a  letter  so  agreeing  to  pay  sufficiently  identified  the  ac- 
count.   Oruenberg  v.  Buhring,  414. 

8.  Parol  Evidence  to  Show  Deed  a  Mortgage. — Complaint  further 
alleged  that  J.  and  C.  were  directors  in  the  plaintiff  company  and 
the  former  its  president  and  took  part  in  the  meetings;  held,  that 
parol  evidence  was  admissible  to  show  the  fiduciary  relation,  and 
that  the  deed  absolute  on  its  face  was  a  mortgage.  Milling  Co. 
V.  Jennings,  243. 

9.  Parol.  Evidence. — Parol  evidence  is  admissible  in  an  action  to 
foreclose  the  deed  of  trust  to  show  for  whom  the  trustee  was  act- 
ing and  who  furnished  the  money,  explaining  what  did  not  appear 
on  the  face  of  the  declaration  of  trust,  but  what  its  language  in- 
dicated to  exist.    Life  Ins,  Co.  v.  Gis6or?ie,  319. 

10.  Authentication  of  Statutes— Parol  Testimony.  Parol  testi- 
mony will  not  be  received  to  contradict  the  record  in  the  office  of 
the  Secretary  of  the  Territory  of  a  statute,  which  appears  to  have 
been  duly  passed,  in  order  to  show  by  such  testimony  that  the 
act  was  passed  and  approved  by  the  Grovernor  after  the  period 
of  sixty  days  limited  by  law  for  the  session  of  the  legislature  had 
expired .     People  v .  Clayton,  598 . 

11.  Polygamy—  Proof  of  Marriage.  In  a  prosecution  for  polygamy, 
the  polygamous  marriage  may  be  proven  by  the  confessions  of 
the  defendant  and  by  circumstances  tending  to  corroborate  the 
confessions.     United  States  v.  Bassett,  131. 

12.  Quantity  Delivered. — Evidence  of  receipts  given  by  the  appel- 
lant to  the  respondent's  teamsters,  showing  the  number  of  brick 
delivered,  is  admissible  in  evidence,  where  the  quantity  of  brick 
delivered  is  in  dispute,  and  evidence  oflFered  by  defendant  to  ex- 
plain the  receipts  as  not  being  an  acceptance  where  the  contro 
versy  is  simply  over  the  number  of  brick  delivered.  Mnmford 
V.  Sulphur  Co.,  476. 

13.  In  an  action  for  price  of  brick  delivered,  after  testimony  as  to  the 

number  of  brick  delivered,  it  is  competent  for  plaintiff  to  testify 
that  shortly  before  the  trial,  he,  in  company  with  another  per- 
son, went  to  appellant's  premises  for  the  purpose  of  examining 
the  rejected  brick,  and  was  driven  away  by  defendant's  agent. 
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EVIDENCE  (Ck>ntinued). 

and  was  refused  the  privilege  of  further  examiniug  said  bricks. 
Mumford  v.  Sulphur  Co.y  476.  * 

14.  Variance— Immaterial,  when. — A  variance  between  the  allega- 
tions and  the  evidence,  which  ought  not  to  have  misled  the  ap- 
pellant to  its  prejudice,  is  no  ground  for  reversal. — Mining  Co.  v. 
Mining  po.,  3. 

EXECUTION.  See  Chattel  Mortgage,  Equity,  1;  Prohibition, 
2,3,4. 

EXECUTOR    See  Will,  2. 

EXPERTS.    See  Evidence,  5. 

FEES.    See  Witness. 

FELLOW  SERVANT.    See  Master  and  Servant. 

FELONY.    See  Criminal  Law,  19. 

PINAL  DECREE.    See  Appeal,  1. 

PINAL  JUDGMENT.    See  Appeal,  10. 

FINDINGS.    See  Appeal,  13, 14, 16;  Contract,  4. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Under  sections  1033  and  1046  Code  Civil  Proc.  if  the  entry  upon 
real  estate  was  forcible  and  disseisee  peaceably  in  the  actual  pos- 
session at  the  time  of  the  forcible  entry,  the  right  to  recover  is 
complete.     Brooks  v.  Warren^  118. 

2.  Scrambling  Possession.     Where  evidence  showed  that  respond- 
ent had  for  a  long  time  prior  to  appellant's  entry  been  in  the 
possession  of  certain  lands,  and  that  appellant  took  possession  in 
his  absence  under  circumstances  indicating  that  some  one  was  in 
*  possession,  and  the  re-entry  of  respondent  was  not  forcible  and 

not  violent,  although  he  used  rough   and  vulgar  language,  held^ 
that  i)osse8sion  of  appellant  was  a  mere  scrambling  possession 
and  not  peaceable  and  actual  and  that  he  could  not  recover. 
Brooks  V.  Warren^  118. 

FORECLOSURE.    See  Evidence,  8;  Mortc;age,  2. 

CRoas-CoMPLAiNT.  In  an  action  to  foreclose,  where  a  cross-complaint 
alleges  that  a  deed  to  certain  land  for  the  purchase  money  of 
which  the  mortgage  sought  to  be  foreclosed  is  given,  professed 
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FORECLOSURE)  Continued). 

to  convey  certain  lands,  but  nowhere  alleges  that  the  deed  did 
»  not  convey  what  it  professed  to  convey,  or  that  the  land  lost  was 
part  of  the  land  conveyed  by  the  deed,  and  there  is  no  allegation 
of  mistake  in  th#  deed,  or  of  any  eviction  or  of  breach  of  war- 
ranty; held,  that  relief  could  not  be  granted  on  the  warranty: 
See  Kelly  v.  Kershaw,  ante  p.  2^.— Kelly  v.  Kershaw,  417. 

FORFEITURE.    See  Bail  Bond,  3;  Corporations,  6. 

FORGERY.    See  Banks  and  Banking,  2. 

GARNISHMENT.    See  Corporations,  1. 

GOVERNOR    See  Court  Commissioner. 

GRAND  JURY.    See  Criminal  Law,  1,  3, 14. . 

HABEAS  CORPUS.    See  Prohibition,  6. 

HANDWRITING.    See  Evidence,  5. 

HIGHWAY.    See  Dedication. 

HOMICIDE,    See  Criminal  Law. 

HUSBAND  AND  WIFE.  See  Criminal  Law,  12,  25,  26;  Evi- 
dence, 6. 

INDICTMENT.    See  Criminal  Law,  1, 12, 13,  21. 

INDORSER.     See  Negotiable  Instruments,  1. 

INJUNCTION.  See  Appeal,  8;  Contempt;  Malicious  Prosecu- 
tion, 1;  Equity,  4. 

1.  Jurisdiction  op  Supreme  Court  op  Territory  to  Make. — An 
appeal  from  the  supreme  court  of  Utah  Territory  to  the  supreme 
court  of  the  United  States  must  be  taken  in  the  same  manner  • 
and  under  the  same  regulations  as  from  the  circuit  courts  of  the 
United  States.  The  supreme  court  of  the  territory,  therefore, 
possesses  the  power  to  make  an  order  of  injunction,  preserving? 
the  status  quo,  until  a  decision  be  made  in  the  supreme  court  of 
the  United  States. — Mining  Co,  v.  Mining  Co.,  182. 

2.  When  Void — When  Set  Aside. — A  restraining  order  made 
without  jurisdiction  is  void,  and  may  be  set  aside  though  made 
at  the  term  preceding  the  making  of  a  motion  to  set  aside. — 
Mining  Co.  v.  Mining  Co.,  182. 
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•INJURY,  PERSONAL.    See  Damages. 

INSANITY.    See  Criminal  Law,  8. 

INSTRUCrriONS.    See  Criminal  Law,  2,  9,  26;  Appeal,  17;  Trial. 

INTOXICATION.    See  Criminal  Law,  9. 

IRRIGATION.    See  Municipal  Corporations,  3. 

JURISDICTION.  See  Commissioner,  1;  ESquity,  1;  Injunction; 
Justices  op  the  Peace;  Will. 

JUROR.    See  Pardon;  Witness. 

JURY.  See  Dedication,  1;  Malicious  Prosecution,  2:  Master 
AND  Servant,  2. 

"Edmunds -Tucker"  Oath.—  A  jury  was  selected  on  the  2d  day  of 
March,  1887,  to  try  a  cause  and  duly  sworn  in  cause  and  trial  be- 
>fun.  On  the  3rd  day  of  March,  1887,  an  Act  of  Congress  went 
into  effect  prescribing  an  additional  qualification;  /ip/(f,  that  the 
law  did  not  apply  to  a  jury  already  sworn  in  a  case.— People  v. 
Chalmers,  201. 

JUSTICE  OP  THE  PEACE.    See  Prohibition,  2,  3. 

Jurisdiction. — Justices  of  the  peace  under  the  statutes  of  the  terri- 
tory have  jurisdiction  to  try  an  offender  charged  with  the  crime 
of  battery,  such  crime  being  punishable  by  a  fine  in  any  sum 
less  than  three  hundred  dollars  or  by  imprisonment  not  exceed- 
ing six  months,  and  jurisdiction  to  try  a  case  of  battery  being 
given  expressly  by  the  statutes  of  the  territory;  overruling 
Yearian  v.  Spiers,  4  Utah,  482. — People  v.  Douglass,  283. 

LARCENY.    See  Criminal  Law. 

LEASE.    See  Ejectment,  2,  a 

LEVY.    See  Chattel  Mortga(je. 

LEX  LOCI.    See  Corporations,  2. 

LIBEL.    See  Criminal  Law,  14. 

LIEN.     See  Corporations,  9;  Trust. 

LIMITATIONS.  See  Statute  op  Limitations;  Boundaries; 
Evidence,  7. 
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LIS  PENDENS.     See  Chattel  Mortgage. 

LOCATION.    See  Mining  Claims. 

MALICE.    See  Criminal.  Law,  4;  Malicious  Prosecution. 

MALICIOUS  PROSECUTION. 

1.  Malicious  Prosecution  of  Civil  Action— Probable  Cause. — 

Where  the  evidence  showed  that  appellants  had  obtained  an  in- 
junctional  order  restraining  a  mining  company  from  issuing,  and 
respondent  from  receiving  certain  stock  in  a  mining  company, 
whose  property  had  been  developed  by  appellants  under  a  cer- 
tain partnership  which  appellants  claimed  to  extend  to  the  min- 
ing enterprise  and  respondent  to  only  a  "lagging"  contract,  and 
the  evidence  showed  that  appellants  had  knowledge  of  facts 
which  tended  to  show  the  partnership  in  the  mining  enterprise, 
and  that  appellants  had  submitted  their  cause  to  a  responsible 
attorney,  who  had  carefully  examined  the  cause  and  advised  the 
bringing  of  it  and  did  bring  a  suit  against  said  mining  company, 
and  obtained  the  injunotional  order:  held,  that  the  respondent 
had  not  proven  a  want  of  probable  cause  and  the  denial  of  mo- 
tion for  new  trial  was  error. —  Wright  v.  Aschiem,  480. 

2.  Probable  Cause  Wrkn  Question  of  Law. — Where,  in  a  suit 
for  malicious  prosecution  of  civil  action,  all  the  undisputed 
facts  known  to  the  defendant,  taken  together,  would  justify  in 
a  reasonable  person  the  honest  belief  that  the  fact  charged  was 
probably  true,  the  question  of  probable  cause  is  wholly  a  ques- 
tion of  law  and  a  jury  has  no  right  under  the  pretence  of  saying 
that  the  defendant  did  not  believe  the  facts,  to  find  against  him. 
Wright  v.  Ascheivi,  480. 

MANSLAUGHTER.    See  Criminal  Law,  5. 

MARRIAGE,  PROOF  OP.    See  Evidence,  10;  Unlawful  Cohab- 
itation, 8;  Criminal  Law,  25,  26. 

MARRIED  WOMEN.    See  Criminal  Law,  12. 

MASTER  AND  SERVANT.     See  Negligence. 

1.  Fellow  Skrvant. — The  superintendent  of  a  mine  who  has 
general  and  entire  charge  of  the  work,  who  employs  and  dis- 
charges workmen,  and  directs  their  duties  and  employments,  is 
not  a  fellow  servant  with  a  common  laborer  in  a  mine,  whose  duty 
it  is  to  obey  the  orders  of  the  superintendent.  Reddon  v.  Rail- 
way Co,,  244. 

2.  Negligence  and  Contributory  Negligence. — Plaintiff,  acting 
as  switchman  of  defendant,  under  the  direotioo  of  his  foreman* 
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MASTER  AND  SERVANT.  (Continued). 

was  moving  flat  oars  in  the  yard,  and  as  train  was  moving  at 
rate  of  eight  or  ten  miles  an  hour  was  directed  to  throw  open 
a  switch;  in  doing  so,  he  went  back  to  the  rear  of  the  car,  got 
down  upon.a  stop,  and  stood  with  one  foot  resting  on  some  part 
of  the  truck.  While  in  that  position  the  switch-stand,  which  was 
nine  or  ten  inches  from  the  track,  struck  him  and  knocked  him 
off,  and  he  sustained  injuries.  One  of  defendant's  rules  stated 
that  no  building  would  be  allowed  nearer  than  six  feet  to  the 
main  track,  and  five  feet  to  any  side  track.  Plaintiff  knew  of 
this  rule,  but  did  not  know  of  the  switch-stand.  Held,  that  the 
question  of  negligence  and  contributory  negligence,  were  properly 
left  to  the  jury,  and  their  finding  would  not  bo  disturbed.  Fid- 
cock  V.  RaihiHty  Co,  612. 
3.  Assumption  op  Risk  by  Skrv ant. —The  danger  of  the  switch- 
stand  above  was  not  one  of  the  ordinary  risks  incident  to  plain- 
tiff's employment  and  was  not  a  risk  assumed  by  plaintiff  upon 
entering  the  defendant's  service.     Pidcock  v.  Railway  Co.,  612. 

MEASURE  OP  DAMAGES.    See  Damaoks,  1. 

MINES  AND  MINING.    See  Contempt,  Mining  Claimh;  Negu- 

GKNCE,  PLEADIN(i,  4;   STATUTE  OF  LIMITATIONS,  1. 

MININ(}  CLAIMS.    See  Pleading,  4. 

Apex  wider  than  Ci-u\im  First  Locator  takes  Entire  Vein.-  The 
first  locator,  having  the  apex  of  a  vein  entirely  within  the  surface 
lines  of  his  claim  for  a  portion  of  its  length,  and  for  the  remain- 
ing portion  partly  within  and  partly  without  and  within  the  sur- 
face lines  of  another  claim,  but  never  entirely  departing  from 
such  first  location,  ewns  the  entire  lode  within  the  end  lines  of 
his  claim.    Mining  Co.  v.  Mining  Co.,  3. 

MISDEMEANOR.    See  Criminal  Law,  19. 

MORTGAGE.     See  Evidence,  8;  Foreclosure. 

1.  Mortgagee  in  Possession  op  Mining  Property. —Where  mort- 
gagee or  trustee  is  in  x)ossession  of  mining  property  under  a  deed 
absolute  in  form  with  knowledge  and  consent  of  mortgagor,  he 
should  be  allowed  not  only  for  the  actual  cost  of  extracting  the 
ore,  but  also  for  all  reasonable  expenditures  in  developing  and 
improving  the  property,  so  far  as  its  value  was  increased  by  such 
development  and  improvement.     Milling  Co.  v.  Jennings,  243. 

2.  Prematurely  Brought.— A  note  became  due  on  August  3d, 

1884,  and  interest  was  to  be  paid  monthly  and  if  not  paid  the 
•  whole  should  become  due;  the  date  of  payment  of  principal  was 
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MORTGAGE  (Continued). 

extended  to  August  3d,  1885,  and  other  conditions  of  note  re- 
mained the  same;  held,  that  if  interest  was  not  paid  as  provided 
in  note,  the  whole  of  said  note  became  immediately  due  and  pay- 
able.   Kelly  V.  KershaWy  295. 

MUNICIPAL  CORPORATIONS. 

1 .  Power  under  Charter.-  -Under  the  charter  of  the  city  of  Ogden 
giving  it  pK)wer  "to  restrain ^nd  punish  prostitutes"  or  under  the 
act  amendatory  thereof  giving  it  ixjwer  **to  suppress  or  restrain 
bawdy  or  other  disorderly  houses  and  punish  the  keepers  thereof," 
an  ordinance  of  said  city  defining  and  punishing  the  "offense  of 
resorting  to  a  house  of  ill-fame  for  lewdness"  is  beyond  the  pgwer 
given  in  said  charter  and  is  invalid.  Ogden  City  v.  McLaughliii, 
387. 

2.  Negliuknce. — Respondent's  horse,  while  being  driven  along  the 
street,  broke  through  into  a  water  pipe  or  stepped  through  a  hole 
caused  by  a  break  in  the  pipe,  which  had  occurred  two  days 
before  it  was  repaired  and  a  day  or  two  before  the  injury. 
Several  breaks  of  a  like  character  occured  at  the  place  about  that 
time,  and  the  break  was  not  repaired  until  a  day  and  a  half  or 
two  days  after  actual  notice  to  the  city  recorder.  There  was  no 
stick  in  the  hole  and  nothing  to  indicate  danger  and  the  driver 
did  not  notice  the  hole;  heldy  that  a  verdict  for  the  respondent 
was  not  so  clearly  against  the  weight  of  the  evidence  as  to  require 
a  new  trial.     Hopkins  v.  Ogden  City.  390. 

3.  iRRioATiNd  Ditch.  Under  the  charter  of  S:ilt  Lake  City  grant- 
ing to  the  corporation  power  "to  distribute,  control  and  so  regu- 
late waters  flowing  into  the  city  throughout  such  channels  as 
may  be  most  advantageous  and  to  prevent  unnecessary  waste  of 
water,"  and  under  the  ordinance  of  tho  city  regulating  the  water, 
and  establishing  a  plan  for  distributing  the  wat<?r  and  defraying 
t^e  expenses  thereof,  when  water  is  turned  into  any  ditch  with 
the  knowledge  and  approval  of  the  city,  and  is  thereby  conveyed 
to  the  various  persons  empowered  to  take  the  water,  such  ditch 
is  a  public  ditch  while  so  used,  and  the  city  is  chargeable  with 
negligence  with  respect  thereto  while  so  using  it.  Affirming  Levy 
V.  Salt  Lake  City,  3  Utah,  m.     Levy  v.  Salt  Lake  City,  302. 

4.  City  Ordinanci:.— Tlie  ordinance  above  is  properly  admissible  in 
evidence  as  explaining  in  what  way  the  city  was  carrying  out  the 
power  granted  by  the  charter,  what  officers  represented  it  and 
for  whose  acts  the  city  was  responsible.  Levy  v.  Salt  lAtke  City, 
302. 

MURDER    See  Criminal  Law,  2,  7. 
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NEGLIGENCE.  See  Banks  and  Banking,  1;  Burden  op  Proof, 
Municipal.  Corporations,  2,  3;  Master  and  Servant,  2. 

Contributory  Negligence. — Where  the  plaintiff  entered  upon  a 
dangerous  occupation  in  the  service  of  the  defendant,  and  became 
aware  of  certain  defects  in  the  mine  and  made  known  the  defects 
to  the  superintendent  of  the  defendant,  and  the  suporintendant 
promised  to  remedy  the  defect,  the  presumption  of  contributory 
negHgence  on  the  part  of  the  plain  biff  is  removed,  and  a  case  pre- 
sented for  the  jury.     Reddon  v.  Railway  Co.j  344. 

NEGOTIABLE  INSTRUMENTS. 

1.  Presentment.  Wiien  the  facts  are  ascertained,  the  question  of 
the  reasonableness  of  delay  in  presentinj?  a  promissory  note  for 
payment  is  a  question  of  law  for  the  court.  Mere  delay  in  pre- 
senting a  note  indorsed-  when  overdue  does  not  exonerate  any 
party  thereto  by  Laws  of  Utah,  1882,  section  87.  Duvuell  v. 
Sowdev^  210. 

2.  Surety— Joint  Maker.     R<\sp()ndent  sold  property  to  appellant 

and  wife,  and  at  same  time  loaned  appellant  money,  and  took 
note  of  ai)pellant  and  wife  for  purchase  money  and  numey  loaned; 
held,  that  the  wife  in  signing  the  note  became  a  printnpal.  Kelly 
V.  Kershair,  295. 

3.  Principal  and  Acjent  -Atx'oMMODATioN  Note  Given  to  A(jent. 
M.  was  agent  of  ai)pellant,  and  its  financial  manager  as  M.  com- 
mercial director.  Defendant  with  knowledge  of  this  executed  a 
note  to  M.,  commercial  director,  as  a  personal  accommodation, 
re(?eiving  M.'s  personal  note  in  return.  At  same  time  M.  prom- 
ised not  to  negotiate  the  note,  or  use  it  except  as  an  accommoda- 
tion in  presenting  correct  accounts  as  to  certain  mining  transac- 
tions. The  note  was  placed  in  appellant's  safe,  and  afterwards 
M.  tied  the  country.  The  note  was  found  in  the  safe,  over  a  year 
afterwards.  It  was  presented  for  payment  and  payment  refused, 
and  appellant  brought  suit;  heldy  that  appellant  was  payee  of  the 
note.    Societe  des  Mines  v.  Mackintosh.,  509. 

NEW  TRIAL.    See  PRA(m(?E,  3,  4 . 

Newly  Dfscovered  Evidence.  -When  newly  discovered  evidence  is 
purely  cumulative  and  no  valid  reason  shown  why  it  was  not  pro- 
duced on  the  trial,  a  new  trial  will  not  be  granted.  People  v.  Pea- 
cock,  237. 

2.  NfiwiiY  Discovered  Evidence.  -Newly  discovered  evidence  that 
is  merely  a  cumulation  of  evidence  given  upon  trial  or  that  is  im- 
material and  irrelevant  is  not  ground  for  new  trial.  United 
States  V.  Eldredge,  161. 
3.  Id.— Remitter.  —The  overruling  of  a  motion  for  a  new  trial  on 
the  condition  that  a  portion  of  the  damages  given  by  the  verdict 
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NEW  TRIAL  (Ck>ntinued). 

be  remitted,  is  in  the  discretion  of  the  trial  court,  and  is  Dot 
ground  for  reversal  of  the  judgment,  as  showing  that  the  whole 
verdict  was  tainted,  and  that  none  of  it  should  stand. — Reddon 
V.  Hallway  Co.,  344. 
4.  Setting  Aside  Verdict.— The  court  will  not  set  aside  the  ver- 
dict simply  because  it  inclines  to  the  belief  that  it  should  have 
been  otherwise,  but  it  must  be  satisfied  and  clearly  convinced 
that  the  verdict  is  wrong.— Hoj^kins  v.  Ogden  City,  390. 

NON-SUIT.    See  Burden  op  Proof. 

NEWLY  DISCOVERED  EVIDENCE.    See  New  Trial. 

NOTICE.    See  Municipal  Corporations,  2;  Practice,  3. 

OATH.    See  Jury. 

OFFICE.    See  Court  Commissioner. 

OGDEN  CITY.    See  Municipal  Corporations,  1. 

ORGANIC  LAW.     See  Court  Commissioner. 

OWNERSHIP.    See  Criminal  Law,  12. 

PARDON. 

Juror.— Under  section  6  of  the  Act  of  Congress,  approved  March 
22, 1882,  a  "pardon"  granted  to  an  offender  has  the  effect  of  am- 
nesty and  such  offender  stands  before  the  law  precisely  as  if  he 
had  committed  no  offense  and  when  summoned  as  a  juror  cannot 
be  challenged  under  section  5  of  the  above  act.-  -United  States 
V.  Bassett,  131. 

PAROL  TESTIMONY.    See  Evidence,  8, 9, 10. 

PASS  BOOK.    See  Banks  and  Banking,  2. 

PATENT.    See  Evidence,  4. 

PERJURY.    See  Criminal  Law,  13,  U. 

PERSONAL  INJURY.    See  Damages,  2. 

PHONOGRAPHIC  NOTES,  SUBJECT  OP  LARCENY.  See 
Criminal  Law,  11. 
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PLEADING.    See  Assignment,  1;  Bail,  6;  Ejectment,  3;  Equity,  3. 

1.  Equitable  Cross-CJomplaint  in  Action  op  Trespass  on  a 
Mining  Claim — When  no  Adequate  Remedy  at  Law. — In  an 
action  instituted  for  the  recovery  of  damages  for  alleged  trespass 
by  defendants  upon  the  Bullion  lode;  held,  that  a  cross-corn-- 
plaint  filed  by  one  of  the  defendants  asking  to  have  its  title  to 
the  Eureka  lode  quieted,  and  alleging  that  the  plaintiff  had 
set  up  an  adverse  claim  to  700  feet  thereof,  and  was  asserting  the 
same  by  the  original  action,  sufficiently  shows  that  the  relief 
asked  therein  affects  the  property  to  which  the  action  relates; 
that  the  cause  of  action  set  up  in  such  cross-complaint  is  equit- 
able and  that  neither  a  defense  to  the  original  action  nor  an  in- 
dependent action  at  law  would  afford  such  defendant  complete 
and  adequate  relief. — Mining  Co.  v.  Mining  Co. ,3. 

%  Id— Fraud.— A  cross-complaint  alleging  that  the  real  property  in 
dispute  belonged  to  S.,  deceased,  that  defendants  were  his  heirs, 
that  one  defendant  in  the  action,  as  administratrix  of  said  de- 
ceased, obtained  an  order  from  the  probate  court  for  a  sale  of 
the  said  property;  that  at  the  sale  one  H.  became  the  purchaser, 
subject  to  confirmation,  that  before  confirmation  H.  became  in- 
solvent and  repudiated  the  sale  and  did  not  pay  the  purchase 
price,  that  afterwards  plaintiffs  obtained  judgment  against  H. 
and  sold  H.'8  interest  on  execution;  that  they  falsely  and  fraud- 
ulently represented  to  the  probate  court  that  H.  had  the  equit- 
able estate  in  said  property,  which  they  had  bought,  and  that 
the  sale  should  be  confirmed  to  them;  that  the  probate  court, 
well  knowing  the  above  facts,  made  a  pretended  order  confirming 
said  sale  at  the  solicitation  of  plaintiffs;  that  on  the  adnjinistra- 
trix  refusing  to  make  the  doed  she  was  removed,  and  another 
person  appointed  who  did  make  the  deed;  held.,  that  the  cross- 
complaint  charged  fraud  and  that  the  rejection  of  proof  under 
it  was  error.  -Burlock  v.  Shupe,  428. 

3.  Joinder. — A  creditor's  bill  was  brought  by  plaintiffs,  two  of 
whom,  partners,  alleged  a  judgment,  issue  of  execution,  and  re- 
turn wholly  unsatisfied,  and  the  other  plaintiff  alleged  a  judg- 
ment, and  both  alleged  certain  property  of  defendant,  held  by 
defendant's  wife  for  defendant  on  a  secret  and  fraudulent  trust, 
and  that  defendant  had  no  other  property  known  to  plaintiffs 
out  of  which  an  execution  could  be  satisfied;  held^  Henderson, 
J.,  dissenting  J  that  this  was  a  sufficient  allegation  of  insolvency 
as  to  all  the  plaintiffs,  and  that  there  was  no  misjoinder  of  causes 
of  action. — Enright  v.  Graitt,  3.34. 

4.  Action  to  Quiet  Title  to  Lode— Description  of  the  Lodk. 
— In  an  action  to  quiet  title  to  a  vein  or  lode  it  is  sufficient  to 
describe  such  lode  by  its  name,  if  the  lot  or  mining  claim  in 
which  it  has  its  apex  is  specifically  described.— 3fmnigf  Co.  v. 
Mining  Co.,  3. 
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PLEADING,  CRIMINAL.     See  CRiMmAL  Law. 

POLYGAMY.    See  Evidence,  6,  10;  Criminal  Law,  25. 

.  POSSESSION.    See  Contract,  4;  Ejectment,  2;  Forcible  Entry, 
1,2. 

PRACTICE. 

1.  Continuance.  —The  granting  of  a  continuance  is  in  the  sound 
discretion  of  the  court,  and  unless  that  discretion  has  been 
abused,  the  ease  will  not  be  reversed,  because  a  continuance  was 
refused.  -Li/e  Ins,  Co,  v.  Gis^ome,  319. 

2.  Sentence—Clerical  Error.- -Where  record  shows  that  defend- 

ant was  sentenced  to  be  publicly  executed,  the  court  below 
having  authority  to  correct  such  clerical  error,  it  is  not  ground 
for  reversal. — People  v.  Caltoiu  451. 

3.  Notice  op  Motion  for  New  Trial.  -Where,  after  a  de  - 
cision  rendered  by  the  court,  a  party  against  whom  the  decision 
was  made  applies  for  time  in  which  to  give  notice  of  his  inten- 
tion to  move  for  new  trial,  such  application  is  not  such  a  waiver 
of  the  notice  of  decision  required  by  section  536  of  the  Code  of 
Civil  Procedure,  as  to  cause  the  time  for  giving  notice  of  inten- 
tion to  move  for  new  trial  to  begin  to  run.- - Burlock  \\  Shupe, 
428. 

4.  Lack  op  Diligence  in  Prosecuting  New  Trial.— The  ques- 
tion of  want  of  diligence  in  prosecuting  a  motion  for  new  trial  is 
one  resting  in  the  sound  discretion  of  the  court  tr>'ing  the  mo- 
tion and  in  the  absence  of  anything  showing  that  the  court  did 
not  exercise  a  sound  discretion,  the  action  of  the  trial  court  con- 
cerning the  question  of  diligence  will  not  be  disturbed. -Bwr- 
lock  V .  ShupCy  428. 

PRESENTMENT.    See  Negotiable  Instruments,  1. 

PRINCIPAL.    See  Negotiable  Instruments,  2,  3. 

PRIVILEGED  COMMUNICATIONS.    See  Evidence,  6. 

PROBABLE  CAUSE.    See  Malicious  Prosecution,  1,  2. 

PROBATE  LAW.    See  Estates  op  Decedents;  Pleading,  2;  Will. 

PROHIBITION. 

1.  When  Granted.— A  writ  of  prohibition  will  not  be  granted  when 
the  thing  sought  to  be  prevented  is  already  done.  Brooks  v. 
Warreriy  89. 
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PROHIBITION  (Continued). 

2.  Writ  of  prohibition  will  be  issued  only  where  there  is  no  plain, 
speedy  and  adequate  remedy  at  law.    Ducheneau  v.  Ireland,  108. 

3.  Execution  upon  Docketed  Judgment  op  a  Justice  of  the 
Peace.  Where  a  transcript  of  a  judgment  of  a  justice  of  the 
peace  was  filed  in  the  district  court  under  section  784,  code  of 
civil  procedure,  and  execution  issued  thereon  out  of  the  district 
court,  and  the  judgment  and  execution  were  regular  upon  their 
face,  a  writ  of  prohibition  against  officer  from  enforcing  the  ex- 
ecution will  not  lie,  the  officer  acting  in  accordance  with  his 
legal  authority.    Ducheneau  v.  Ireland,  108. 

4.  Adequate  Remedy  at  Law. — Where  execution  was  issued  as 
above,  upon  an  erroneous  judgment  of  justice  of  the  peace,  the 
remedy  was  by  motion  in  the  district  court  to  quash  the  execu- 
tion, and  prohibition  will  not  lie.    Ducheneau  v.  Ireland,  108. 

5.  When  Issued.  -Where  a  commissioner  is  proceeding  to  try  a 
cause,  where  he  has  jurisdiction  of  the  subject  matter,  but  not 
jurisdiction  of  the  persons,  there  is  a  plain,  adequate  and  speedy 
remedy  at  law  by  appeal  or  certiorari,  and  prohibition  will  not 
lie.    Peojjle  v.  Hills,  410.       * 

6.  When  it  Lies.— A  writ  of  prohibition  will  lie  against  a  commis- 
sioner proceeding  in  such  case  as  above  to  punish  for  contempt, 
since  appeal,  certiorari  or  habeas  corpus,  is  not  an  adequate  and 
speedy  remedy.    People  v.  Carrington,  531. 

PROMISSORY  NOTE.    See  Negotiable  iNSTRUMEN-re,  1,  3. 

PROVOCATION.    See  Criminal  Law,  3. 

PUBLIC  LANDS.    See  Equity,  4. 

Congressional  Grant.  Congress  by  the  act  of  July  1,  1862,  grant- 
ing (certain  lands  to  the  Central  Pacific  Railroad  Company  of 
(/alifornia,  granted  the  perfect  legal  title  in  praesenti,  to  all  the 
lands  inckulod  in  the  grant,  whether  surveyed  and  selected  or 
not,  provided  the  lands  did  not  come  within  the  exceptions. 
Tarpey  v.  Salt  Co.,  494. 

QUASHING  INDICTMENT.    See  Criminal  Law,  21. 

QUIETINCJ  TITLE.    See  Pi^ading,  4. 

REAL  ESTATE.    See  Arbitration. 

RECEIVER.    See  Asskjnment,  1;  Equity,  .3. 

Re(jeiver  of  Corporation  Rtoht  to  Take  PassEssioN  of  Prop- 
erty. -The  receiver's  power  to  take  possession  of  property,  while 
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RECEIVER  (Continued). 

limited  *^o  such  property  as  the  corporation  owned  at  the  date  of 
the  dissolution  of  the  corporation,  is  not  bounded  by  the  rights 
of  the  corporation  at  the  date  of  dissolution,  and  he  may  attack 
any  assignment  of  the  church  corporation  made  prior  to  the  dis- 
solution, vvhich  was  illo;i^al  as  to  third  parties.  United  States  v. 
Church  J)^. 

RECOGNIZANCE.     See  Bail  Bond,  1,  4. 
RECORD.    See  Appeal,  2:  PaAtmrE,  2. 
RECORD  OF  STATUTE.    See  Evidence,  10. 
REFORMATION.    See  Deed,  3. 

REHEARINO.    See  Title  to  Office. 

1.  A  rehearing  will  not  be  granted  when  it  apears  that  the  errors  as- 
signed on  petition  was  considered  by  the  court  and  decided. 
People  V.  Olsetiy  87. 

*2.  Rehearin(!  Denied.  "Petition  for  rehearing  is  a  pleading  and 
should  not  be  an  argument.  If  points  and  authorities  are  sub- 
mitted it  should  be  in  a  separate  instrument.  Enright  v.  Grants 
4(K). 

REHEARINCJS  DENIED. 

Rands  r.  Bkain,  27*2;  United  States  r.  Smith,  273;  People  ?•. 
Chalmers,  27*1;  People  v.  Tidwell,  88;  Mininu  Co.  v.  Jen- 
NiN(Js,  38');  SwiTzcJABLE  i\  WoRsELDiNE,  386;  Enrioht  r.  Grant, 
4(X);  Farrel  v.  Pinoree,  5;3(). 

REMEDY.    See  Prohibition,  4,  5,  C. 

REMITTER.     See  New  Trial,  3. 

RENTS,  ISSUES,  AND  PROFITS.    See  Trust. 

RESCISSION.    See  Contract,  2,  3. 

RISK.    See  Master  and  Servant,  2. 

SALE.    See  Evidence,  7. 

Correspondence  with  Sample  -Finding. — Where  there  was  evi- 
dence tending  to  show  in  an  action  for  the  price  of  brick  delivered 
that  the  pile  of  rejected  brick  had  been  examined,  and  that 
over  half  the  pile  was  of  the  quality  of  the  examined  brick,  and 
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SALE  (Continued). 

two  of  the  bricks  from  the  rejected  pile  were  produced  in  court, 
and  found  to  be  of  the  quality  of  brick  to  be  delivered;  heldj  that 
a  finding  of  the  trial  court  that  half  of  the  rejected  pile  were  of 
the  quality  agreed  to  be  delivered,  is  not  so  clearly  unwarranted 
by  the  evidence,  as  to  demand  a  reversal  of  the  judgment  on  the 
ground  that  the  evidence  was  insufficient  to  support  the  finding. 
Mumford  v.  Sulphur  Co,,  470. 

SEPARATE  TRIAL.     See  Criminal  Law,  19. 

STATEMENT.    See  Appeal,  2. 

STATUTE,  RECORD  OF.    See  Evidence,  10 

STATUTE  OF  LIMITATIONS.    See  Boundaries;  Evidence,  7. 

1.  Where  a  declaration  of  trust  provided  for  the  payment  of  the 
money  advanced  out  of  the  rents,  issues  and  profits  of  a  mine, 
and  further  provided  for  the  obtaining  of  the  rents,  issues  and 
profits,  primarily,  by  working  the  mine,  the  indebtedness  was 
not  due  immediately,  and  the  statute  did  not  begin  to  rUn  until 
the  trust  was  closed.    Life  Ins.  Co.  v.  Oisbonie,  319. 

2.  Acknowledgment.  —Acknowledgment  in  writing  of  an  open  ac- 
count already  barred,  and  promise  in  writing  to  pay  the  same, 
becomes  a  new  promise  in  writing  and  will  not  be  barred  until 
four  years  from  date  of  new  promise.  Qruenherg  v.  Buhring » 
414. 

STATUTORY  CONSTRUCTION.    See  Construction;  Witness. 

SUPERSEDEAS.    See  Appeal,  8. 

SURETY.    See  Bail  Bond,  1,  .3,  4;  Negotiable  Instruments,  2,  3. 

SWITCHMAN.    See  Master  and  Servant,  2. 

TITLE.    See  Corporation,  8;  Arbitration. 

TITLE  TO  OFFICE. 

Title  op  Judge  to  Office. —The  question  whether  one  of  the  jus- 
tices who  sat  in  the  hearing  of  a  case  upon  appeal,  but  who  dis- 
sented from  the  decision,  was  legally  a  member  of  the  court,  will 
not  be  examined  upon  a  motion  for  a  rehearing,  no  such  question 
having  been  raised  before,  and  no  facts  being  shown  to  warrant 
the  inquiry.    People  v.  Tidwellj  88. 
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TRANSCRIPT.    See  Appeai^  5, 6. 

TRESPASS.    See  Pleading,  1;  EQumr,  4. 

TRIAL.  See  CRiMiNAii  Law,  17,  18,  19,  20;  Jury,  Unijiwpul  Co- 
habitation, 16. 

Instructions*— It  is  not  error  for  the  court  to  refuse  to  give  proper 
instructions  requested,  if  in  its  own  language  it  gives  the  sub- 
stance of  such  instructions.    Reddon  v.  Railway  Co.<,  344. 

TRUST.  See  Corporations,  10;  Evidence,  8,  9;  Pleading,  3;  Stat- 
ute OF  Limitations. 

Declaration  op  Trust — Rents,  Issues  and  Profits. — A  declaration 
of  trust  given  as  security  for  sums  of  money  advanced  as  purchase 
money  for  mining  property,  and  to  be  satisfied  out  of^  the  rents, 
issues  and  profits  of  the  mine,  without  qualifying  words,  creates 
a  lien  upon  the  property  itself  and  it  may  be  sold  to  satisfy  the 
lien.    Life  Ins,  Co,  v.  Gisborne^  319. 

TRUSTEE.    See  Assignment,  2;  Trust, 

ULTRA  VIRES.    See  Corporations,  2, 

UNLAWFUL  COHABITATION.  See  Bail  Bond,  1;  Cruonal 
Law,  25. 

1.  Instruction  as  to  Purpose  of  Law. — An  instruction  that  the  law 
aims  at  the  unlawful  example  or  the  appearance,  as  well  as  the 
actual  continuance,  of  the  polygamous  relation  correctly  states 
the  law.     United  States  v.  Smith,  232. 

2.  Continuous  Offence.— Where  the  cohabitation  is  by  the  same 
man  continuously  and  uninterruptedly  with  the  same  women, 
the  defendant  can  be  prosecuted  but  once  for  offense  before  in- 
dictment; but  where  cohabitation  is  continued  after  indictment, 
there  can  be  a  subsequent  prosecution  for  that  offense.  United 
States  v.  Eldredge,  161 . 

3.  The  crime  of  unlawful  cohabitation  is  proved  by  showing  that  as 
to  the  legal  wife,  she  lives  in  defendant's  vicinity  and  bears  his 
name,  that  he  maintains  and  supports  her  household  and  visits 
her  for  that  purpose,  the  cohabitation  with  the  polygamous  wife 
being  admitted.     United  States  v.  Harris^  436. 

4.  Evidence. — Proof  of  conduct  of  defendant  towards  the  women 
prior  to  the  time  laid  in  the  indictment  is  admissible,  as  tending 
to  characterize  the  relation  of  defendant  toward  the  women 
named  in  the  indictment  during  the  time  laid*  United  States  v. 
Smith,  232, 
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UNLAWFUL  COHABITATION  (Continued.) 

5.  Evidence— Confession.— On  trial  of  defendant  under  an  indict- 
ment for  unlawful  cohabitation,  where  the  evidence  showed  that 
defendant  had  married  the  two  women  named  in  the  indictment, 
that  one  of  the  women  was  his  lawful  wife,  and  that  he  had  never 
been  divorced  from  her,  and  that  at  the  time  of  the  alleged  con- 
fession he  was  living  with  the  other  woman,  who  was  his  polyg- 
amous wife,  a  statement  of  defendant,  that  he  would  never  give 
it  up,  that  the  law  against  it  was  unconstitutional,  and  that  he 
had  as  much  right  to  decide  upon  it  as  the  supreme  court,  was 
admissible.     United  States  v.  Smith,  232. 

6.  Instruction.  An  instruction  that  the  law  aims  at  the  wrongful 
example  of  an  apparent  as  well  as  the  actual  continuance  of  a 
polygamous  relation,  without  reference  to  wllat  actually  occurs 
with  the  plural  or  polygamous  wives  is  not  error.  United  States 
V.  Peay,  263. 

7.  Under  the  Edmunds  law  against  unlawful  cohabitation,  the  gist 
of  the  offense  is  not  living  ostensibly  with  more  than  one  wife, 
but  the  fact  of  such  cohabitation,  whether  open  or  secret.  United 
States  V.  Peay,  263. 

8.  Instruction  as  to  Presumption  op  Cohabitation. — An  instruc- 
tion that  it  is  presumed  that  a  man  lives  and  cohabits  with  his 
lawful  wife,  but  that  this  liresumption  is  a  disputable  one  and 
may  be  rebutted,  and  that  the  presumption  of  cohabitation  is 
stronger  in  the  case  of  a  lawful  marriage,  than  in  the  case  of  an 
unlawful  marriage,  correctly  states  the  law.  United  States  v. 
Smith,  232. 

9.  Presumption  as  to  Legal  Wife. — If  a  man  visits  his  legal  wife 
while  she  lives  in  his  vicinity  and  bears  his  name  and  her  house- 
hold is  maintained  by  him,  the  presumption  of  law  is  conclusive 
that  the  man  visits  the  wife  as  her  husband  and  in  no  other  char- 
acter.    United  States  v.  Harris,  436. 

10.  If  a  man  has  a  legal  wife  living,  the  presumption  of  fact  is  that 
he  cohabits  with  her,  but  this  is  a  disputable  presumption, 
which  may  be  rebutted.  But  if  a  man  having  a  legal  wife  living 
makes  habitual  visits  to  her  at  her  house,  the  presumption  of  law 
is  that  he  makes  the  visits  as  a  husband,  and  he  should  not  be 
permitted  to  say  that  the  visits  were  made  by  him  in  any  charac- 
ter other  than  as  husband.     United  States  v.  Clark,  226. 

11.  Sufficiency  of  Evidence. — Evidence  that  defendant  cohabited 
with  the  polygamous  wife  as  a  husband,  and  that  he  had  been  in 
the  house  of  his  lawful  wife  and  frequently  around  her  house 
and  yard  and  had  stated  that  he  would  not  give  it  up,  but  that 
he  intended  to  live  with  his  wives,  is  sufficient  to  convict  for  un- 
lawful cohabitation.     United  States  v.  Smith,  232. 
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UNLAWFUL  COHABITATION  (Continued). 

12.  Evidence.— Where  a  woman  of  a  family  is  recognized  in  the 
family  by  the  name  of  the  husband,  it  is  indicative  that  she  is 
something  more  than  a  stranger,  and  connected  with  the  fact  of 
marriage  is  admissible  to  go^to  the  jury  in  a  prosecution  for  un- 
lawful cohabitation .     United  States  v.  Peay,  263. 

13.  Evidence.— Testimony  that  defendant  was  seen  going  to  and 
coming  from  the  house  where  his  polygamous  wives  were  known 
to  live,  although  one  and  a  half  miles  distant,  but  on  an  open 
prairie,  is  admissible,  the  question  of  "remoteness''  going  only  to 
the  credibility,  not  the  competency  of  jihe  testimony.  United 
States  V.  Peay,  263. 

14.  Evidence. — Evidence  of  the  course  of  life  of  defendant,  the  polyg- 
amous marriage,  and  continuance  of  the  relation  prior  to  the  time 
mentioned  in  the  indictment  is  admissible  in  evidence.  United 
States  V.  Peayy  263. 

15.  Instruction. — An  instruction  that  "when  you  come  to  the  proof 
of  cohabitation  with  the  illegal  wife,  it  requires  actual  proof  of 
the  fact.  The  presumptions  of  law  are  in  favor  of  innocence, 
and  until  some  evidence  has  been  given  tending  to  show  these 
acts  of  cohabitation  on  his  part,  the  presumption  would  be  that 
he  did  not  do  that;  but  where  it  is  shown  that  these  acts  of  co- 
habitation have  taken  place  with  the  plural  wives,  if  shown  be- 
yond a  reasonable  doubt,  then  it  is  cohabitation  within  the 
meaning  of  the  law,  held,  to  correctly  state  the  law.  United 
States  V.  Peay,  263. 

16.  Id — Remarks  op  Court  in  Ruling. — The  remarks  of  the  court 
in  ruling  upon  evidence  and  not  made  to  or  for  the  jury,  and  not 
objected  to  or  no  correction  asked,  are  not  ground  of  error,  merely 
because  certain  of  the  remarks  might  tend  to  prejudice  the  jury 
against  the  defendant.     United  States  v.  Peayi  263. 

USER    See  Dedication. 

VALUE.     See  Criminal  Law,  11. 

VARIANCE.     See  Bail  Bond,  7;  Commissioner,  2;  Evidence,  13. 

VEIN.    See  Mining  Claim. 

WATER  DITCH.     See  Municipal  Corporations,  3. 

WILL. 

1.  C0N.STRUCTT0N  OP  Will— Power  to  Administrate  as  Incidental 
thereto.  Act  of  Congress,  approved  June  23,  1874,  Section 
3,  gives  to  probate  courts  exclusive  original  jurisdiction  of  all 
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WILL  (CJontinued). 

matters  pertaining  to  settlement  of  estates,  but  district  courts 
may  take  cognizance  of  equitable  suits  for  construction  of  wills, 
but  wben  the  will  is  construed,  it  is  left  to  the  probate  court  to 
execute,  and  district  court  will  not  proceed  with  administration. 
Allen  Y.  BameSy  100. 
2.  DisoRxnoN  OP  Exeoutor& — Adause  in  a  will  stating  that  '4t  is 
my  further  desire  that  out  of  the  proceeds  of  said  estate,  leaving 
same  to  the  best  judgment  and  discretion  of  said  executors  here- 
inafter named,  to  pay^  certain  sums  per  month  to  testator's 
mother  and  aunt,  gave  to  the  administrator  cum  testamento  an- 
nexe a  reasonable  discretion  to  fix  the  amount  at  what  he 
deemed  sufficient,  to  be  paid  out  of  any  part  of  said  estate  in  his 
hands.    Allen  v.  BameSy  lOQ. 

WITNESa    See  Dekd.    EvmEROE,  a 

CoNSTRUcnoN  OF  STATUTE— WITNESS  Pbes.— A  law  of  the  territory, 
approved  March  8, 1888,  fixing  the  fees  for  jurors  and  witnesses, 
should  be  given  a  prospective  and  not  a  retrospective  effect,  and 
the  fees  allowed  should  be  those  fixed  by  law  at  the  time  the  ser- 
vice was  rendered.    People  v.  Clayton,  598. 
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